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LLOYD  KENYON.  E^. 
(LoBD  KB.*rvoif,  9  June, 
1788). 

Sib  RICHARD  PEPPER 
ARDEN. 


Sib  JAMES  EYRE.  C.  B. ; 
Sib  W.  H.  ASHURST,  J.; 
Sib  JOHN  WILSON,  J. 


Sib  WILLIAM  GRANT. 


Sib  THOMAS  PLUMER. 


GEORGE  IV.    29  Januaby,  1820. 


Ak.  Dok. 


1820- 
Jan.  30. 

I8S4. 
April  5. 


€^BXUtXlori, 


JOHN  Lobd  ELDON  (Eabl 
OF  Eldon,  7th  Jan.  18S1). 


Heepcnfof  Aexl. 


tSMttti  of  SElolU* 


ROBERT  Lobd  GIFFORD. 


MASTERS  OF  TH£    ROLLS* 


XV 


GEORGE  TV.  — continued. 


A&Doo. 

€iMnaVLati. 

Vittftxi  of  iftaL 

SBMtm  0f  Mam. 

* 

Rays. 

Rvi 

JOHN  SIXGLETOK  Lou 
LTKDHORST. 

• 

SiA  JOHN  SlNCfLKTON 
COPLEY. 

Sib  JOHN  LEACH. 

i 

WILLIAM  IV.    26  June,  1830. 


Ax.  Don. 


18». 

Sev.SS. 

ISM. 

S«p.S9. 

Ker.9. 
I8SS. 


la.  16. 
Jo.  IS. 


€fymttV[axi. 


LYNDHURST. 


HENRT  LoBo  BROUGHAM 
AND  VAUX. 


LYNDHURST. 


CHA&      CHRISTOPHER 
LoBO  COTTENHAM. 


9inptti  at  tttX. 


Sib  C.  C.  PEPYB,  M.  R.  ; 
Sib  LANCELOT  SHAD. 

WELL,  V.C; 
SiB  J.  B.  BOSANQUET,  J. 


JViMgUxi  e(VMi. 


Sib  CHARLES  CHRISTO- 
PHER  PEPYS. 


HENRY  BICKEBSTETH 
(crcBted  Lobd  Lanqualb). 


VICTOBIA.    20  June,  1837. 


lAx.  Bom. 

I 


1»7. 


18ftl. 

'Sit 

July. 


e^saamaxi. 


COTTENHAM. 
LYNDHURST. 
COTTENHAM.   .    * 


Htfipoirfif  J^cxT.' 


SRwntti  at  iUiIU. 
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VICE-CHANCELLORS. 


VICE-CHANCELLORS. 


GEORGE  m. 


Km,  DoM. 


1813. 

April  14. 

1818. 

January  13. 


Cto'C^incfffoti  of  tfngUtilr. 


Sib  THOMAS  PLUMER. 
Sim  JOHN  LEACH. 


GEORGE  IV. 


Ak.  Doir. 


1887. 
BUyi. 

Not.]. 


Vixt^^^BXuOUtti  of  tfnsbmlr. 


.Sib  AMTHOMY  HART. 

Sib  LANCELOT  SHAD  WELL.' 


VICTORIA. 


An.  Dom. 


1837. 

1841. 

October  28. 


Sib  LANCELOT  SHADWELL. 


Witt'€^nUtmati  under  iiUt. 
5  Vict 


lit.   Sib  JAMES  LEWIS  KNIOHT 

BRUCE.  » 

Ad.   fliB  JAMES  WIQRAM. 
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1841. 


GENERAL  ORDER. 

Tuesdatff  October  ISth,  1841. 

[This  order,  which  was  made  in  pursuance  of  the 
5  FkL  c.5*ss»2»  3.,  and  which  contained  certain  regular 
tioDs  respecting  the  transfer  of  suits  and  matters  from 
the  eqni^  side  of  the  Court  of  Exchequer  to  the  Court 
of  Chancery,  was  dischaigedi  and  other  regulations  sub* 
sdtDted,  by  the  SOth  Order  of  the  26th  of  Odobetf 
1842.  (a)] 

(a)  See  pottj  p.  zxxiii. 


ORDER  OF  COURT. 

Ist  Nooemberf  1841. 

Whsseas  powers  of  attorney  have  been  granted  by 
divers  persons,  empowering  other  persons  to  demand 
and  receire  cheques  payable  by  the  Accoontant-General 
of  the  Court  of  Exchequer ;  and  the  oflSce  of  such  Ac- 
oountant^General  has,  by  virtue  of  the  act  passed  in  the 
5th  year  of  the  reign  of  her  present  Majesty,  intituled 
*^  An  Act  to  make  further  Provision  for  the  Administra* 
tion  of  Justice,**  ceased  to  exist.  I,  John  Singleton  Lord 
lAfndAurstf  the  Lord  Chancellor,  do  hereby,  pursuant 
to  the  said  act,  direct  that  the  Accountant^General  of 
the  Court  of  Chancery,  and  the  Governor  and  Com- 
pany of  the  Bank  oi  England^  be  at  liberty  to  act  upon, 
or  under,  the  several  powers  of  attorney  which  may 
have  been  granted  or  given  according  to  the  practice  of 
the  Court  of  Exchequer  for  paying  over  any  sum  or 
Vol.  L  a  sums 


if  ORDERS  IN  CHANCERY^ 

}841.  sums  of  money,  in  the  same  manner  as  if  such  powers 
had  been  granted  to  be  acted  upon  by  the  Accountant- 
General  of  the  Court  of  Chancery,  in  the  form  and 
according  to  the  usage  of  his  office;  and  all  receipta 
which  shall  be  given  by  the  persons  to  whom  such 
powers  may  have  been  so  granted,  according  to  the 
practice  of  the  Court  of  Exchequer  as  aforesaid,  shall 
be  good  and  valid  discharges  to  the  Accountant-General 
of  the  Court  of  Chancery  and  the  Governor  and  Com- 
pany of  the  Bank  of  Englandj  respectively,  as  they 
would  have  been  if  such  powers  had  been  given  to  be . 
acted  upon  by  the  Accountant-General  of  the  Court  of 
Chancery. 

Ltndhurst  C. 


'      QRDER  OF  COURT. 

llth  Naoember^  184K 

Wherbas  an  act  was  passed  in  the  fifth  year  of  the^ 
reign  of  her  present  Majesty  intituled  "  An  Act  ta 
make  further  Provisions  for  the  Administration  of  Jus« 
tice;''  and  whereas,  under  the  powers  in  that  act  con- 
tained, two  additional  Vice-Chancellors  have  been  ap- 
pointed :  Now  I  do  hereby  order,  — 

I, 
On  bills  now  That  in  all  informations  or  bills  marked  under  the 
cScS""*  first  order  of  the  5th  day  of  il%,  1837,  with  the  words 
plaintifftoadd  <<  Lord  Chancellor,''  the  plaintiff  shall,  underneath  the 
ChanceHor^^to  words  "  Ix)rd  Chancellor,"  write  the  tide  of  one  of  the 
whose  Court     |hree  Vice-Chancellors,  at  his  option;  and  the  cause 

the  cause  shall 

be  attached,      shall  thenceforth,  unless  removed  by  some  special  order 

♦  • 

of 
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of  the  Loird  Chancellori  be  attached  to  such  Vice-Chan-       1841. 
odior's  CoQTt.  S^V-^^ 

11. 

That  the  title  of  the  Vice-Cbancellori  to  whose  Cerdficate 

Court  aoy  cause  shall  be  attached,  shall  be  marked  in  ^y  for^^- 

ef  ery  certificate  granted  under  the  second  order  of  the  i»g  to  be 

5th  day  of  Jl%,  1837.  like  manner. 

m. 

That,  subject  in  every  case  to  any  special  order  Anisnment  to 
made  or  to  be  made  by  the  Lord  Chancellor,  every  Couruofcefw 
CBQse  already  heard  by  any  Vice-chancellor  since  the  ^^  ^'^'^ 
first  day  of  this  present  MicAdelmas  tenn^  be  attached  to  for  hearing, 
the  Court  of  the  Vice-Chancellor  by  whom  the  same 
has  been  heard ;  and  every  cause  standing  in  the  Lord 
Chancellor's  book  of  causes,  down  to  and  inclusive  of 
the  cause  of  Hodges  v.  Dahft  shall  be  attached  to  the 
Court  of  the  judge  to  whom  the  same  is  appropriated 
in  the  said  book. 

IV. 

That  the  plaintiff  in  every  cause  now  in  the  Lord  How  the  other 

causes  now 
Chancellor's  Court,  whether  already  heard,  standing  for  pending  are  to 

hearing,  or  otherwise,  except  those  mentioned  in  the  heasiigned. 

Isst  preceding  Order,  shall  be  at  liberty  to  deliver  a 

nodce  to  hb  clerk  in  Court,  stating  the  name  of  the 

Vice*Chancellor,  to  whose  Court  he  desires  such  cause 

to  be  attached,  and  to  serve  notice  thereof  on  all  parties 

to  the  cause ;  and  in  case  the  plaintiff  shall  neglect  or 

omit  so  to  do  on  or  before  the  17th  day  of  November 

instant,  the  defendant,  or  any  one  of  the  defendants, 

shall  be  at  liberty  to  give  such  notice ;  and  in  case,  on 

the  2l8t  day  of  November  instant,  no  such  notice  shall 

have  been  given,  then  any  person  who  may  be  desirous 

of  applying  to  the   Court  in  such  cause  shall  be  at 

a.  8  liberty 


iv 
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1841.  liberty  to  give  such  notice ;  and  that  the  notice  of  the 
phuntiff,  if  given  on  or  before  the  said  17th  day  of 
Ncfoember  instant,  or  if  not  so  given,  then  the  notice 
whether  of  the  plaintiff  or  of  any  one  of  the  defendants 
first  given  after  the  said  17th  day  of  Naoember  instant, 
and  before  the  said  21st  day  of  Naoember  instant,  and 
the  notice  of  the  plaintiff,  or  of  any  one  of  the  defend- 
ants, or  of  the  person  desirous  of  applying  as  aforesaid, 
first  given  on  or  after  the  said  2l8t  day  of  November  in- 
stant, shall  determine  the  Court  to  which  such  cause 
shall  be  attached,  unless  removed  therefrom  by  any 
special  order  to  be  made  by  the  Lord  Chancellor ;  and 
that  no  party  or  person  shall  move,  petition,  or  take  any 
proceedings  until  such  notice  has  been  given. 

V. 

That  all  motions,  petidons,  and  further  j>roceeding8 
in  causes  in  the  Lord  Chancellor's  Court,  except  any 
motions  or  proceedings  which  are  now  part  heard,  shall 
be  had  before  the  judge  to  whose  Court  the  same  shall 
under  the  provisions  of  these  Orders  be  attached,  unless 
removed  therefrom  by  any  special  order  of  the  Lord 
Chancellor,  (a) 

VL 

That  all  notices  of  motion  not  in  any  cause,  and  all 
petitions  not  in  any  cause,  which  are  presented  to  the 
Lord  Chancellor,  shall  be  marked  with  the  title  of  one 
of  the  Vice-Chancellors,  and  shall  thenceforth  be  at* 
tached  to  such  Vice-Chancellor's  Court,  unless  removed 
therefrom  by  any  special  order  of  the  Lord  Chancellor. 

VIL 

Registrars  to         That  the  registrars  shall  keep  distinct  lists  of  the 

keep  distinct  ,^®  .i,.r  it^i 

lists  of  causes,  causes  and  other  matters  to  be  heard  before  each  Judge. 
Sou!?.*^  Lyhdhcbst,  C. 

(a)  See  Order  of  5tb  Augutt,  1849,  pott,  p.  xviii. 


No  proceed- 
ings to  be 
taken  in  any 
cause  until 
assigned. 


All  applica- 
tions in  cause 
to  be  made  to 
the  Judge  to 
whom  cause 
assigned. 


Proceedings 
not  in  a  cause 
how  to  be 
intituled. 
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1841. 


ORDER  OF  COURT, 

17th  Naoember^  1841. 

The  Right  Honourable  JoHtf  Singleton  Lord 
Lyndhurst,  Lord  High  Chancellor  of  Great 
Britain,  by  and  with  the  advice  and  assistance 
of  the  Right  Honourable  Henrt  Lord  Lano- 
DALE,  Master  of  the  Rolls,  the  Right  Honour- 
able Sir  Lancelot  Shadwell,  Vice-Chancellor 
of  England,  the  Honourable  the  Vice-Chan- 
cellor  James  Lewis  Knight  Bruce,  and  the 
Honourable  the  Vice-Chancellor  James  Wig- 
ram,  and  in  pursuance  of  an  Act  passed  in 
the  fifth  year  of  the  reign  of  her  present  Ma- 
jesty, intituled  <'  An  Act  to  make  further 
Provisions  for  the  Administration  of  Justice,'' 
doth  hereby  order  and  direct  in  manner  fol- 
lowing }  that  is  to  say,  — 

L 

That  any  person  or  persons,  daimmg  to  be  inte-  Persons  in- 
rested  in  EDy  stock  transferable  at  the  Bank  of  England^  l^dk  UBnsfer- 
standine  in  the  name  or  names  of  any  other  person  or  able  at  the 

Bank  of  Smrm 

persons,  or  body  politic  or  corporate,  in  the  books  of  kmd,  nmyhm 
the  Governor  and  Company  of  the  Bank  of  England^  dutringoi. 
may  by  his  or  their  soUcitor  prepare  a  writ  of  distringas 
pnniiaDt  to  the  said  act  in  the  form  set  out  in  the  first 
schednle  to  the  said  act,  and  may  present  the  same  for 
seaUng  at  the  Subpoena  Office. 

.11. 

That  upon  the  presentment  of  such  writ  for  sealing.  Affidavit  to  be 
and  on  leaving  with  the  patentee  of  the  Suipcena  Office  Jj^^^^ 

a  9  an 
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1841. 


for  sealing  at 

Subpogna 

Office. 


Effect  of  d^ 
iringat. 


an  affidavit,  duly  sworn  by  the  person,  or  one  of  the 
persons  applying  for  such  writ,  or  his  solicitor,  before 
one  of  the  Masters  or  Masters  Extraordinary  of  this 
Court,  in  the  form  set  out  at  the  foot  of  these  Ordersi 
the  same  writ  shall  (in  conformity  with  the  Orders  of 
this  Court,  for  issuing  and  sealing  writs  of  subpogmh) 
be  forthwith  sealed  with  the  seal  of  the  Subpcma  Office, 
and  such  writ,  when  sealed,  shall  have  the  same  force 
and  validity  as  the  writ  of  distringas  heretofore  issued 
out  of  the  Court  of  Exchequer. 


How  to  be 
diflchai^ged. 


Costs. 


IIL 

That  such  writ  of  distringoi^  and  aU  process  there- 
under, may,  at  any  time,  be  discharged  by  the  order  of 
this  Court,  to  be  obtained,  as  of  course,  upon  the  peti- 
tion  of  the  party  on  whose  behalf  the  writ  was  issued, 
and  to  be  obtained  upon  the  application,  by  motion  or 
notice,  or  by  petition  duly  served,  of  any  other  person 
claiming  to  be  interested  in  the  stock  sought  to  be 
affected  by  such  writ,  and  that  upon  or  after  such  ap- 
plication, such  costs  thereof,  and  in  relation  thereto,  and 
to  the  said  writ,  as  to  this  Court  shall  seem  just,  may, 
if  this  Court  shall  think  fit,  be  awarded,  and  ordered  to 
be  paid  by  the  person  or  persons  who  obtained  such 
disiringoiy  or  upon  an  application  by  any  other  person 
or  persons^  by  such  person  or  persons. 


tHdringai  not 
to  remain  in 
force  for  more 
than  eight 
days  after  ap- 
plication for 
dividends  or 
transfer  by 
party  in  whose 
name  stock  is 
standing. 


IV. 

That  the  Ch>vemor  and  Company  of  the  Bank  of 
England  havmg  been  served  with  such  writ  of  dii^ 
tringasj  and  a  notice,  not  to  permit  the  transfer  of  the 
stock  in  such  notice  and  in  the  said  affidavit  specified, 
or  not  to  pay  the  dividends  thereon,  and  having  after- 
wards received  a  request  from  the  party  or  parties  in 
whose  name  or  names  such  stock  shall  be  standing,  or 

some 


ORDERS  IN  CHANCERY.  vii' 

siMiie  person  on  his  or  their  behalf  or  represeDting  him  1B41. 
or  theniy  to  allow  sach  transfer,  or  to  pay  sach  divi-  ^•^^V^' 
deads,  shall  not  by  force,  or  in  consequence  of  such  dis^ 
tringagf  be  anthorised,  without  the  order  of  thb  Court, 
to  refuse  to  permit  such  transfier  to  be  made^  or  to  with- 
hold payment  of  such  dividends  for  more  than  eight 
days  after  the  date  of  such  request 

V. 

That  upon  leaving  such  affidavit  as  aforesaid  with  Fee  on  leaving 
the  patentee  of  the  Subpcena  Office,  there  shall  be  paid 
to  such  patentee  the  sum  of  Is.  for  filing  such  affidavit, 
snd  that  within  twenty-four  hours  from  the  time  when 
sach  affidavit  shall  be  so  left,  the  said  patentee  shall  pay 
the  said  sum  of  \s.  to  the  clerk  of  the  affidavits,  and 
cause  such  affidavit  to  be  filed  and  r^^istered  at  the 
office  of  such  clerk. 

That  upon  the  sealing  of  such  writ  of  distringat  Fee  on  leeliDg 
the  sum  of  5s.  SJL  shall  be  paid  to  the  patentee  of  the  ^"^^ 
Sdfpcena  Office;  and  that  out  of  such  sum  the  said 
patentee  shall  pay  the  sum  of  45.  to  the  Accountant- 
General,  to  be  by  him  placed  to  the  credit  of  the  ac- 
count endtled  <*  The  Suitors'  Fee  Fund  Account.*' 

VII. 

That  for  and  in  respect  of  the  preparation  and  ser-  Costs  of  pre- 
vice  of  such  writ  of  disiringasy  and  the  pradpe  and  f^^i^^t. 
attendance  in  respect  thereof,  such  costs  shall  be  allowed 

« 

as  by  the  rules  and  practice  of  this  Court  are  allowed, 
for  the  preparation,  and  service,  and  attendance  in  re- 
spect of  a  writ  of  suJ^poma  to  answer  a  bill. 


a  4>  FORM 
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siSJi^  FORM  OP  AFFroAVIT. 

Form  of 

affidavit.  '  7*  Z.  [Ike  name  of  tie  party  on  lehoie  behalf  the  writ 

is  sued  out^  v.  The  Governor  and  C!ompany  of 

the  Bank  of  England. 
I9  A.  B^  of  do  solemnly  swear, 

that  according  to  the  best  of  my  knowledge,  inform* 
ation,  and  belief,  I  am  [or,  ift/ie  affidavit  is  made  by  the. 
solicitor^  C.  D*  of  is]  bon&Jide  and 

beneficially  interested  in  the  stock  hereinafter  particu- 
larly described ;  that  is  to  say,  [here  specify  the  amount 
of  the  stock  to  be  affected  by  the  writ^  and  the  '^name  or 
names  of  the  person  or  persons^  or  body  politic  or  cor- 
poratCf  in  whose  name  or  names  the  same  shall  be  stand- 
ingf']  and  that  I  have  reason  to  believe,  and  do  believe, 
that  there  is  danger  of  snch  stock  being  dealt  with  in  a 
manner  prejudicial  to  my  interest  [or  to  the  interest  of 
the  said  C*  D.  [as  the  case  may  be)  ]•  (a) 

(Signed)        LTKnHURsr,  C. 

LANonAUB,  M.  R. 
Lancelot  SHAnwsix,  V«  C. 
J,  L.  Kkight  Bruce,  V.  C. 
James  Wigram,  V.  C 

{a)  Amended  by  Order  of  lOth  December,  1841,  tee  post,  p.  x. 


ORDER  OF  COURT. 

19th  Vaoember^  184K 

Whereab  it  is  expedient  that  further  Orders  should 
be  made  for  the  better  administration  of  justice  in  the 
Court  of  Chancery  with  reference  to  the  matters  to 
which  the  1st  2d,  Sd,  4tb,  and  5th  Orders  of  the 

26th 
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Mb  day  of  At^usi  last  qpplyt  and  that  in  tlie  mean     ^l^^Vi 
time  the  operation  of  the  same  Orders  should  be  su»**  ^ 

pended :  Now,  therefore^  I,  the  Right  Honourable  Johti 
Sa^elon  Lord  Ijfndhuntf  Lord  High  Chancellor  of 
Great  AHain^  by  and  with  the  adrice  and  assistance  of 
die  Right  Honoorable  Henry  Lord  Ldsngitde^  Master  of 
die  BoUs,  the  Right  Honourable  Sir  Lancelot  Siadwelf^ 
Vice-chancellor  of  Enghmd^  the  Honourable  the  Vice- 
Cbaocellor,  James  Lewis  Kmghi  Bruce^  and  the  Honour- 
able the  Vice-Chancellor,  James  Wigram^  do  hereby 
ia  pomumoe  of  an  act  of  Parliament  made  and  passed 
io  die  fourth  year  of  the  reign  of  her  present  Majesty, 
iotitoled  ^  An  Act  for  fiidlitatiug  the  Administration 
of  Jostioe  in  the  Court  of  Chancery,'*  and  of  an  act 
made  and  passed  in  the  sessicm  of  Parliament  held  in 
die  fourth  and  fifth  years  of  the  reign  of  her  said 
Mqesty,  intituled  ^^  An  Act  to  amend  an  Act  of  the 
Fourth  Tear  of  her  present  Majesty,  intituled  ^  An 
Act  for  facilitating  the  Administration  of  Justice  in  the 
Court  of  Chancery,'  ^  order  and  direct,  that  the  1st,  The  five  first 
Sd,  Sd,  4th,  and  5th  Orders  of  the  SJ6th  day  of  August  ""^^^^i^^Z. 
last  shall  not  take  effect  till  the  first  day  of  Easter  pended  till  m 

day  of  EustfT 

term,  1842.  term. 

(Signed)        Lyndhurst,  C. 

Lanodalx,  M.  R. 
Lancelot  SHAnwEix,  V,  C. 
J.  Ii»  Knight  Bruce,  V.  C. 
James  WioRAjr,  V.C. 

Further  ampeoded  «Mr  diw  by  4th  Order  of  ilth  of  /pri/,  1S42. 


1841. 
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Amended 
form  of  affi- 
davit required 
for  obtaining  , 
writ  of  dis- 
tringat,  under 
second  Order 
of  17th  Nov, 
1841. 


ORDER  OP  COURT. 

10th  December^  18451. 

The  Right  Honourable  John  Singleton  Lord 
Lyndhurst,  Lord  High  Chancellor  of  Great 
Britaini  by  and  with  the  advice  and  assistance 
of  the  Right  Honourable  Henry  Lord  Lakq* 
DALE,  Master  of  the  Rolls,  the  Right  Honour- 
able  Sir  Lancelot  Shadwell,  Vice-Chan- 
cellor  of  England,  the  Honourable  the  Vice- 
Chancellor  James  Lewis  Knight  Bruce,  and 
the  Honourable  the  Vice-Chancellor  James 
WioRAM,  and  in  pursuance  of  an  Act  passed 
in  the  fifth  year  of  the  reign  of  her  present 
Majesty,  intituled  "  An  Act  to  make  further 
Prorisions  for  the  Administration  of  Justice,'*^ 
doth  hereby  order  and  direct  in  manner  fol- 
lowing ;  that  is  to  say,  — 

That  the  affidavit  required  by  the  2d  of  the  Orders 
of  the  1 7th  day  of  November j  18il,  shall,  instead  of 
being  in  the  form  set  out  at  the  foot  of  those  Orders,  be 
in  the  form  following :  -— 

A.  B.  [the  name  of  the  party  or  parties  in  ichose 
behalf  the  writ  is  Sued  ouf]  v.  The  Governor  and 
Company  of  the  Bank  of  England. 

I>  of  do  solemnly  swear, 

that,  according  to  the  best  of  my  knowledge,  information, 
and  belief,  I  am  [or,  if  the  affidavit  is  made  by  the  soli^ 
citory  A.  B.y  of  is]  beneficially  interested  in 

the  stock  hereinafter  particularly  described ;  that  is  to 
say  \here  specify  the  amount  of  the  stock  to  be  tweeted  by 

ike 
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the  wtUj  and  the  name  or  mimes  of  the  person  or  persoAs^        1841. 
cr  bo^  politic  or  corporate^  in  v^ose  name  or  names  the 
same  skaB  be  standing]* 

(Signed)        Lyndhubst,  C. 

Langdale,  M.  R. 
Lancelot  Shadwbix,  V.  C. 
J.  L.  Kkioht  Bruce,  V.  C. 
James  Wio&am,  V.  C. 


t 
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1849. 


ORDER  OF  COURT.; 

UihAprik  1842. 

The  Right  Honourable  John  Singleton  Lord 
Ltndhurst,  Lord  High  Chancellor  of  Great 
Britain,  by  and  with  the  advice  and  assistance 
of  the  Right  Honourable  Henry  Lord  Lang- 
dale,  Master  of  tlie  Rolls,  the  Right  Honour- 
able Sir  Lancelot  Shadwell,  Vice-Chancel- 
lor  of  England,  the  Right  Honourable  the 
Vice-Chancellor  Sir  James  Lewis  Knight 
Bruce,  and  the  Right  Honourable  the  Vice- 
Chancellor  Sir  James  Wioram,  doth  hereby, 
in  pursuance  of  an  Act  of  Parliament  passed 
in  the  fourth  year  of  the  reign  of  her  present 
Majesty,  intituled  ''  An  Act  for  facilitating 
the  Administration  of  Justice  in  the  Court  of 
Chancery,"  and  of  an  Act  passed  in  the  fourth 
and  fifth  years  of  the  reign  of  her  present 
Majesty,  intituled*  *«  An  Act  to  amend  an 
Act  of  the  fourth  Year  of  the  Reign  of  Her 
present  Majesty,  intituled  <  An  Act  for  faci- 
litating the  Administration  of  Justice  in  the 
Court  of  Chancery,*  **  order  and  direct  in 
manner  following ;  that  is  to  say,  *— 


Defendant  in 
contempt  for 
want  or 
aniwer,  when 
to  be  deemed 
to  have  al>- 
sconded. 


L 

That  in  cases  where  the  defendant  shall  not  have 
put  in  his  answer  in  due  time  after  appearance,  and  the 
plaintiff  shall  be  unable  with  due  diligence  to  procure 
a  writ  of  attachment  to  be  executed  against  such  de- 
fendant, by  reason  of  his  being  out  of  the  jurisdiction 
of  the  Court,  or  being  concealed,  or  for  any  other  cause, 

then, 
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then  snch  defendant  shall,  for  the  purposes  of  this       184S« 
Order,  be  deemed  to  have  absconded  to  avoid  the  pro*    ^"^V^^ 
cess  of  this  Conrt 

That  in  cases  where  any  defendant,  who  may  be  so  Mode  of 
deemed  to  have  absconded,  shall  have  appeared  by  his  ^Sjr"f,J*"  '"^ 
own  derk  in  Court,  or  an  appearance  having  been  againittuch 
entered  for  him  under  the  8th  of  the  Orders  of  the  ^''''^^''^ 
96th  day  of  Augua^  1841,  he  shall  have  afterwards 
^ipeared  by  hb  own  clerk  in  Court,  the  plaintiff  may  Where  he  has 
Mnre  upon  such  derk  in  Court  a  notice,  that  on  a  day  c^un,  by 
m  socfa  notice  named  (being  toot  less  than  fourteen  days  jpotion  on     ^ 
after  the  service  of  such  notice)  the  Court  will  be  moved,  notice  to  such 
ditt  the  bill  may  be  taken  pro  tanfeuo  against  snch  ^^^^ '"  ^^^* 
defendant;  and  the  plaintiff  is,  upon  the  hearing  of 
sndi  motion,  to  satisfy  the  Court  that  such  defendant 
ought,  under  the  provisions  of  this  Order,  to  be  deemed 
to  have  absconded,  and  the  Court  being  so  satisfied, 
and  die  answer  not  being  filed,  may,  if  it  shall  so  think 
fit,  order  the  bill  to  be  taken  pro  confesso  against  such 
defendant,  either  immediately,  or  at  such  time  or  upon 
sndi  further  notice  as  under  the  circumstances  of  the 
cue  the  Court  may  think  proper. 

That  in  cases  where  any  defendant,  who  nuiy  be  so  Where  he  has 
deemed  to  have  absconded,  shall  have  had  an  appearance  c^urt  by  ^^ 
entered  for  him  under  the  8th  of  the  Orders  of  the  motion  on 

four  wecki) 

26th  day  of  jiugusij  1841,  and  he  shall  not  afterwards  notice  in 
have  appeared  by  his  own  clerk  in  Court,  the  plaintiff  (Gazette. 
may  cause  to  be  inserted  in  the  London  Gazelle  a  notice^ 
that  on  a  day  in  such  notice  named  (being  not  less  than 
fear  weeks  after  the  first  inserUon  of  such  notice  in  the 
London  Gazelle)  the  Court  will  be  moved,  that  the  bill 
may  be  taken  pro  confesso  a^inst  such  defendant,  and 
the  plaintiff  is  upon  the  hearing  of  such  motion  to  satisfy 
the  Court  that  such  defendant  ought,  under  the  provi^ 

sions 
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184«;  aibbs  oftbis  Order,  to  bd  deem^  to  have  absoonded^ 
"^^▼^^^  and  that  such  notioe  of  motion  has  bem  inaaited  in  the 
London  Gazette  at  least  once  in  every  week  from  the 
time  of  the  first  inaertion  thereof,  up  to  the  time  for 
which  the  nid  notice  shall  have  been  given ;  and  the 
Coart  being  so  satisfiedi  and  the  answer  not  having  been 
filed,  may,  if  it  shall  so  think  fit,  order  the  bill  to  be 
taken  fro  cof^esao  "against  such  defendant,  either  im» 
mediately,  or  at  such  time,  or  upon  such  further  notice 
as  under  the  circumstances  of  the  case  the  Court  may 
think  proper. 

Mode  of  pro-  That  upon  default  by  an  infimt  defendant  in  not  ap- 
ini^rie!^*^*'*  peering  to,  or  not  answering  the  bill,  ^the  Court  may, 
fendant  in  upon  motion,  order  that  the  Senior  Six  Clerk  not  towarda 
apt^arance  or  ^^  cause  may  be  assigned  guardian  of  such  mlant  de- 
answer,  fendant,  by  whom  he  may  appear  to  and  answer,  or  may 

answer  the  bill  and  defend  the  suit,  upon  the  Court 
being  satisfied  that  such  defendant  is  an  infant,  and  if 
the  infant  has  not  appeared,  that  the  tubpctna  to  iq)pear 
to  and  answer  the  bill  was  duly  served,  and  (whether  the 
infant  has  appeared  or  not)  that  a  notice  of  such  motion 
was  (after  the  expiration  of  the  time  for  appearing  to  or 
answering  the  bill,  and  at  least  six  dear  days  before  the 
hearing  of  such  motion,)  served  upon  or  left  at  the 
dwelling-house  of  the  person  with  whom  or  under  whose 
care  such  infant  defendant  was  at  the  time  of  serving  the 
subpcma^  and  was  also  served  upon  or  left  at  the  dwells 
ing^house  of  the  father  or  guardian  (if  any)  of  such  in* 
fant,  where  the  person  with  whom  or  under  whose  care 
the  infant  was  at  the  time  of  such  service  shall  not  be 
the  father  or  guardian  of  the  infant,  unless  the  Court  at 
the  time  of  hearing  such  motion  shall  think  fit  to  dis« 
pense  with  such  last-mentioned  service. 

* 

ra.  That 
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III.      •  siJJi^ 

That  the  pldhtiff  shall,  without  special  leave  of  the  Defendant  not 

Coart,  be  at  liberty  to  serve  any  notice  of  motion,  or  appe^nnpin 

,  proper  time 

other  notice,  or  any  petition,  personally  or  at  the  dwell-  after  service 

iiig4ioi]se  or  o£5ce  of  any  defendant,  who  having  been  «     ^ ''^"'ed 

duly  served  vrith  subpcena  to  appear  to  and  answer  the  with  notices* 

bill  shall  not  have  caused  an  appearance  to  be  entered  ^^  af  his^     ^ 

by  his  own  derk  in  Court  at  the  time  for  that  purpose  dweliing- 

Iimited  by  the  General  Orders  of  the  Court 

IV. 
That  the  1st,  2d,  8d,  4th,  and  5th  of  the  Orders  of  Five  first 
die  26th  day  of  August,  1841,  shall  not  take  effect  until  j^gg^i^  j84i, 

finther  order.  suspended 

.  sine  die, 

V. 

That  the   22d  of  the  Orders  of  the  26tb  day  of  Alio  the  ssd. 
Ai^utty  1841)  shall  be  suspended  until  further  order. 

VI. 

That  the  Orders  of  the  26th  day  of  Augtsst^  1841^  Certun  Or- 
^all  be  amended  as  to  numbers  X.  XL  XIL  and  184],     ^    ' 
XLVIL  in  manner  following;  that  is  to  say,  amended. 

X. 

That  do  writ  of  execution  shall  hereafter  be  issued  Wntofexe- 
fin:  the  purpose  of  requiring  or  compelling  obedience  to  e^o^ing' 
any  Order  or  Decree  of  the  High  Court  of  Chancery,  orders,  &c. 
bat  that  the  party  required  by  any  such  order  or  de- 
cree to  do  any  act  shall,  upon  being  duly  served  with 
such  Order  or  Decree^  be  held  bound  to  do  such  act  in 
obedience  to  the  Order  or  Decree. 

■  ft 

XI. 
That  if  any  party,  who  is  by  an  Order  or  Decree  Party  failing 
ordered  to  pay  money  or  to  do  any  other  act  m  a  limited  ^  °^^thin**'' 

time. 
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184S.       timei  shall,  after  due  service  of  such  Order  or  Decree, 

.^^^^"^     refuse  or  neglect  to  obey  the  same  according  to  the 

attachment  ^     exigency  thereof,  the  party  prosecuting  such  Order  or 

may  issue.        Decree  shall,  at  the  expiradon  of  the  time  limited  for 

the  performance  thereof,  be  entided  to  a  writ  or  writs 

ir  party  be     '  of  attachment  against  the  disobedient  party ;  and  in  case 

taken  or  de*  *      » 

tained,  sequee-  such  party  shall  be  taken  or  detained  in  custody  under 

tration  may  J  ^^y  ^^^y^  ^^t  of  attachment  without  obeying  the  same 

Order  or  Decree,  then  the  party  prosecuting  the  same 

Order  or  Decree  shall,  upon  the  sheriff's  return  that 

the  party  has  been  so  taken  or  detained,  be  endtled  to 

a  commission  of  sequestradon  against  the  estate  and 

If  not  taken,     effects  of  thedisobedient  parly ;  and  in  case  the  sheriff 

tration^?oN    ^^^  make  the  return  non  est  inventus  to  such  writ  or 

derforSer-      writs  of  attachment,  the  party  prosecudng  the  same 

^  order  or  decree  shall  be  endded,  at  his  opdon,  either  to 

a  commission  of  sequestration  in  the  first  instance,  or 
otherwise  to  an  order  for  the  Seijeant-at-Arms,  and  to 
such  other  process  as  he  hath  hitherto  been  entided  to 
upon  a  return  non  est  inventus  made  by  the  commis- 
sioners named  in  a  commission  of  rebellion  issued  for 
the  non-performance  of  an  Order  or  Decree. 

XII. 
Orden,&c.to      That  every  Order  or  Decree  requiring  any  party 

do^llg'the  let    ^  ^°  *°  *^^  thereby  ordered  shall  state  the  dme  or 
required  to  be  the  time  after  service  of  the  Order  or  Decree  within 

which  the  act  is  to  be  done ;  and  that  upon  the  copy  of 
the  Order  or  Decree  which  shall  be  served  upon  the 
party  required  to  obey  the  same  there  shall  be  endorsed 
a  memorandum  in  the  words  or  to  the  eflect  following ; 
via.-— 
Memorandum  '^  If  you  the  within  named  A.  B.  neglect  to  obey  this 
on  w-der°2*^'  Order  (or  Decree)  by  the  time  therein  limited,  you  will 

be  liable  to  be  arrested  under  a  writ  of  attachment  is- 
sued out  of  the  High  Court  of  Chancery,  or  by  die 

8eijeant« 
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Seijeant-at-Arms  attending  the  same  Courts  and  abo  be        1842. 
liable  to  haye  your  estate  sequestered  for  the  purpose     ^^V"^^ 
of  ooffipelling  you  to  obey  the  same  Order  (or  Decree).** 

XLVIL 
That  a  creditor  who  has  come  in  and  established  Cmfiton^ 
his  debt  before  the  Master,  under  a  Decree  or  Order  j^^rir**^' 
io  a  sait,  shall  be  entided  to  the  costs  of  so  establishing  M»ts  under 
his  debt ;  and  the  sum  to  be  allowed  for  such  costs  i^^  fixed  by 

shall  be  fixed  by  the  Master,  without  taxation,  at  the  ^'a*^  ^j^^* 
.       ^  out  taxatton, 

time  the  Master  allows  the  debt  of  such  creditor,  unless 
the  Master  shall  think  that  such  costs  ought  to  be  taxed 
in  the  regular  mode;  in  which  case  the  same  shall  be  so 
taxed  by  the  Master,  and  the  amount  of  such  costs,  or 
the  sum  allowed  in  respect  thereof  shall  be  added  to  the 
debt  so 


(Sgned)  Lthdhubst,  C. 

Lavodaue,  M.  R. 
Lancelot  Shadwsll,  V.  C. 
J.  L.  Knight  Bruce,  V.  C. 
James  Wioram,  V.  C. 


Vol.  I. 
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1842. 


ORDER  OF  COURT. 

JhV%  the  5th  of  Auguay  1842. 

■ 

The  i5tli  Whereas,  by  the  15th  of  the  Orders,  bearing  date  the 
5th  5  Jftfy,  ^^  ^*y  ^^  ^^Iff  ^^37  (a),  it  is  ordered,  That  in  the  in- 
18S 7,  whereby  terval  between  the  close  of  the  sittings  after  any  term 

application  ^  - 

for  special  and  the  commencement  of  the  sittings  before  or  at  the 
the  vacation^  beginning  of  the  next  ensuing  term,  applications  for 
be  made  to  special  orders  may  ba  made  to  any  Judge  of  the  Court, 
Judges,  ex-  ^  ^®  ^^^  manner  as  if  the  Orders  of  the  said  5th 
tended  to  the  day  of  Mty  had  not  been  made ;  but  that  the  Orders 
Chancellors,     which  shall  be  made  in  any  such  interval  by  the  Lord 

Chancellor  or  by  the  Master  of  the  Rolls,  or  by  the 
Vice-Chancellor,  shall,  if  not  made  by  the  Judge  to 
whom  the  application,  if  made  during  the  ordinary  sit- 
tings of  the  Cour^  would  have  been  made,  pursuant  to 
the  directions  contuned  in  the  Orders  of  the  said  5th  day 
of  May^  be  marked  as  having  been  made  for  such  Judge, 
and  shall,  in  the  future  proceedings  of  the  cause,  be 
deemed  to  be  the  Order  of  such  Judge,  in  all  respects, 
save  this, — that  no  Order  so  made  by  one  Judge  for  an- 
other, under  the  circumstances  aforesaid,  shall  be  re- 
heard,  for  the  purpose  of  being  discharged  or  varied, 
otherwise  than  by  the  Lord  Chancellor :  And  whereas, 
by  reason  of  the  appointment  of  two  additional  Judges 
of  the  High  Court  of  Chancery,  it  has  become  neces' 
sary  to  extend  the  operation  of  the  said  recited  Order : 
And  whereas,  by  the  5th  of  the  Orders,  bearing  date 
the  11th  day  of  November j  1841  (i),  it  is  ordered,  That 
all  motions,  petitions,  and  further  proceedings  in  causes 
in  the  Lord  Chancellor's  Court,  except  any  motions  or 

proceedings 

(d)  Ordmei  Can.  lis.  (6)  R.  1S5. 
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proceedings  which  were  then  part  heard,  should  be  had  1842. 
before  the  Judge  to  whose  Court  the  same  should, 
under  the  proyisions  of  the  said  Orders  of  the  1 1th  day 
oi  Nooembery  1841,  be  attached,  unless  removed  there- 
from  by  any  specialjorder  of  the  Lord  Chancellor :  Now, 
theieSire^  I,  the  Right  Honourable  John  Singleton  Lord 
IgKdhtntj  Lord  High  Chancellor  of  Crreat  Britain^  by 
aod  with  the  advice  and  assistance  of  the  Right  Honour- 
able jHbv^  Lord  LangddUf  Master  of  the  Rolls,  the  Right 
Honourable  Sir  Lancelot  Skadwell,  Vice-Chancellor  of 
B^hndy  the  Ri^t  Honourable  the  Vice-Chancellor  Sir 
Jwnes  Lewis  Knight  Bruce^  and  the  Right  Honourable 
the  Vice-Cbancellor  Sir  James  Wigram^  do  hereby 
order  and  direct  That  the  said  15th  Order  of  the 
nid  5th  day  of  Mmf  shall  extend  to  applications  for 
special  orders,  to  be  made  in  the  interval  therein  men- 
tuned,  to,  and  also  to  Orders  to  be  made  in  such  interval 
by,  any  Judge  of  the  Court  of  Chancery,  as  such  Court 
is  now  constituted ;  and  that,  subject  to  the  provisions 
of  the  said  15th  Order  of  the  5th  day  of  May^  1837, 
the  said  5th  Order  of  the  11th  day  of  November,  1841, 
shall  not  extend  to  applications  and  orders  to  be  made 
in  such  interval  as  aforesaid. 

(Signed)        Lyndhubst,  C. 

Langdale,  M.R. 
Lancelot  Shadwell,  V.  C.  E. 
J.  L.  Knight  Bruce,  V.  C. 
James  Wigram,  V.  C. 


b  2 
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1842. 


ORDER  OF  COURT, 

Wednesdmfj  October  26th,  1842. 

The  Right  Honourable  John  Singleton  Lord 
Lyndhurst,  Lord  High  Chancellor  of  Great 
Britain,  by  and  with  the  advice  and  assistance 
of  the  Right  Honourable  Henry  Lord  Lang- 
dale,  Master  of  the  Rolls,  the  Right  Honour- 
able Sir  Lancelot  Shad  WELL,  Vice-Chancellor 
of  England,  and  the  Right  Honourable  the 
Vice-Chancellor  Sir  James  Wigram,  doth 
hereby,  in  pursuance  of  an  Act  of  Parliament, 
passed  in  the  fifth  and  sixth  years  of  the  reign 
of  her  present  Majesty,  intituled  "  An  Act 
for  abolishing  certain  Offices  in  the  High 
Court  of  Chancery  in  England  (a) ; "  and  in 
pursuance  and  execution  of  all  other  powers, 
enabling  him  in  that  behalf,  order  and  direct 
in  manner  following ;  that  is  to  say,  — - 


Clerk  of  In- 
rolments. 


Acknowledg- 
ments, &c.  tor 
inrollingdeedsy 
&c.  may  be 
made  before 
him  or  before 
any  Clerk  of 
Records  or 
Write. 


Clerk  of  the  Inrolments  in  Cmancbrt. 

I. 

That  all  acknowledgments,  aflBdavlts,  or  affirmations 
required  for  the  purpose  of  inrolling  any  deed  or  other 
document  in  Chancery  may  be  made,  sworn«  or  affirmed 
before  the  Clerk  of  Iprolments  in  Chancery,  or  before 
any  Clerk  of  Records  and  Writs,  as  occasion  may  re- 
quire for  the  better  despatch  of  business. 

11.  That 


(a)  5  &  6  Vkt.  c.  103. 
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II.  1842. 

That  the  Clerk  of  Inrolments  in  Chancery  shall  take  J^^\^ 

-         -     ^  Fees  to  be  re- 

and  receive  all  such  fees  and  sums  of  money  as  have  ceived  by  him, 

heretofore  been  lawfully  received  by  the  Clerks  of  In« 

xdments  and  their  deputies,  or  by  the  Six  Clerks,  or 

any  of  them  as  Comptrollers  of  the  Hanaper,  or  as 

Riding  Oerk,  and  shall  pay  all  such  fees  and  sums  of 

money  into  the  Bank  of  England,  in  the  name  of  the 

Acooantant-General,  to  be  placed  to  the  credit  of  the  an<l  carried  to 

account  intituled  «  The  Suitors'  Fee  Fund  Account.*'      JSIiS."'* "" 

Clerks  ov  Records  and  Writs.  Clerk*  of  Re- 

cordiand 


III. 


Writfc 


That  the  Clerks  of  Records  and  Writs  shall  perform  Certain  dutiei 
all  such  dudes  as  have  heretofore  been  performed  by  the  ^^^  j^  ^^^' 
Sx  Clerks,  Sworn  Clerks,  or  Waiting  Clerks  as  officers  of  the  Court, ' 
of  the  Court,  in  relation  to  the  several  matters  herein-  Hi^uu 
after  mentioned;  that  is  to  say,^ 

The  Slings  custody,  copying,  and  amending  of  all 
informations,  bills,  demurrers,  pleas,  answers,  and  other 
pleadings  and  records. 

The  entering  of  appearances,  rules,  consents,  notes, 
and  memorandums  of  service. 

The  certifying  of  appearances  and  proceedings. 

The  custody  of  exhibits  deposited  for  inspecting  and 
copying. 

The  attendance  with  records  and  exhibits  on  the 
Judges  of  the  Courts,  on  the  Masters  in  Ordinary,  and 
at  assizes  or  elsewhere. 

The  inrolment  of  decrees  and  orders. 

And  all  other  duties  heretofore  performed  by  the  Six 
Qaks,  Sworn  Clerks,  or  Waiting  Cterks  as  officers  of 
the  Court,  in  relation  to  suits  and  matters  in  equity,  and 
not  as  attomies,  solicitors,  or  agents  of  the  parties  in 
suits  or  matters  in  equity. 

b  S  IV.  That 
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1842.  IV. 

Writs  hereto-  That  the  Clerks  of  Records  and  Writs  shall  Forth- 
ofSixcSeA?*  with  provide  a  seal,  in  sach  form,  and  bearing  such  im- 
Office  to  be     pression,  as  the  Lord  Chancellor  shall  approve  of;  and 

SAD  1  A/1    hv  ^ 

them,  ^^^^  ^^7  person  desirous  of  suing  out  any  writ  which 

has  heretofore  been  issued  out  of  the  Six  Clerks*  OflSce 
may  prepare  the  same  in  the  present  form,  or  in  such 
other  form  as  the  Lord  Chancellor  may  hereafter  direct, 
and  may  present  such  writ  for  sealing  to  the  Clerk  of 
Records  and  Writs,  in  whose  division  the  cause  is ;  and 
such  writs  shall  henceforth  be  open  writs,  and  it  shall 

not  to  require  no  longer  be  necessary  for  the  Lord  Chancellor  to  sign 

LoS^Chan-  '^"y  ®"^^  ^^'^ '  ®°^  ^*^  ^^^  Clerk  of  Records  and  Writs 
celJor.  to  whom  any  such  writ  shall  be  presented  for  sealing, 

shall  thereupon  ascertain  whether  such  writ  is  correct 
in  form,  and  whether  the  person  presenting  the  same  is, 
according  to  the  course  and  practice  of  the  Court,  en* 
titled  to  sue  out  the  same ;  and  in  case  it  shall  appear 
that  such  writ  is  correct  in  form,  and  that  the  person  is 
entitled  to  sue  out  the  same,  such  writ  shal}  be  forth- 
with sealed  with  such  seal  as  aforesaid,  and  shall,  when 
so  sealed,  have  the  same  force  and  validity,  as  such  writ 
now  has  when  sealed  with  the  Great  Seal. 


V. 

Exceptions  for  That  all  exceptions  for  scandal,  impertinence,  and 
trbcfilcJ''*  insufficiency  shall  be  filed  with  the  Clerk  of  Records 
with  them.       and  Writs  in  whose  division  the  cause  may  be. 

VL 

Security  for  That  in  cases  where  security  for  costs  has  heretofore 
given  to  them.  ^^  directed  to  be  given  to  a  Six  Clerk,  such  security 

shall  be  directed  to  be  given  to  the  Clerk  of  Records 
and  Writs  in  whose  division  the  cause  is. 

VIL  That 
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VII.  18«. 

That    pleas,   answers,   affidavits    or   affirmationst  ^^^"^ 

wbereoQ  to  ground  process  of  contempt,  affidavits  or  ^^tobe^^** 

affinoations  required  to  be  annexed  to  bills,  and  oaths  fworn  ejtber 
M.         •  1  i.    «  before  them 

or  affirmations  as  to  the  carnage  of  pleas,  answers,  ex-  or  before 

aminatjons,  or  depositions  of  witnesses,  taken  before  Clerk  of  Inrol- 

commissioners  in  the  country,  may  be  sworn,  affirmed, 

or  attested  upon  honour,  before  any  Clerk  of  Records 

and  Writs,  or  before  the  Clerk  of  Inrolment  in  Chan- 

cefj,  as  occasion  may  require,  for  the  better  despatch  of 

business. 

VIIL 

That  any  Clerk  of  Records  and  Writs,  bdng  required  When  re> 
to  attend  with  any  record  or  document  at  any  assizes,  or  JSdhli^  r^ 
at  any  Court  or  place  out  of  the  Court  of  Chanceiy  or  cord,  &c.  out 
the  offices  thereof,  shaU  be  entitled  to  require,  that  the  chancoy^ 
solicitor,  or  party  desiring  such  his  attendance,  shall  thdrcosuto 
deposit  with  him  a  sufficient  sum  of  money  to  answer 
his  just  fees,  charges,  and  expenses  in  respect  of  such 
attendance,  and  to  undertake  to  pay  any  further  just 
fees,  charges,  and  expenses  which  may  not  be  fully  an- 
swered by  such  deposit 

TaxIVO  MAarXaa*  Taxing  Bfat- 

ten. 

IX. 
That  the  Taxing  Masters  shall  perform  all  such  Powers  and 
duties  as  have  heretofore  been  referred  to  or  performed  ters  io^rdi- 
by  the  Masters  in  Ordinary  in  relation  to  the  tascation  of  nary  in  mx- 
Gosto ;  and  shall,  in  respect  thereof,  hare  all  such  powers  transferred  to 
and  authorities  as  are  now  rested  in  the  Masters  in  ^&"°gaMas- 

ters. 

Ordinary, 

To  administer  oaths, 

To  examine  witnesses  and  parties. 

To  order  the  production  and  inspection  of  books, 
papers,  and  documents, 

b  4s  To 
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184S.  To  proceed  de  die  in  diem^ 

^■^■V^*^        To  make  separate  reports  and  certificatest 

To  require  that  any  party  be  represented  by  a  separate 
solicitor, 

And  to  direct  and  adopt  all  such  other  proceedings  as 
may  now  be  directed  and  adopted  by  the  Master  in  Ordi- 
nary, on  references  for  the  taxation  of  costs  and  taking 
accounts  of  what  is  due  in  respect  of  such  costs,  and  such 
other  accounts  connected  therewith,  as  may  be  directed 
by  the  Court. 

Future  refer-  That  all  references  for  the  taxation  of  costs  shall  be 
made  to  them  ^^de  to  the  Taxing  Master  in  rotation ;  or  if  there  has 
in  rotation.      he&i  any  former  taxation  of  costs  in  the  same  cause  or 

matter,  then  to  the  Taxing  Master  before  whom  such 
former  taxation  has  taken  place,  either  on  a  reference 
from  the  Court,  or  upon  the  request  of  a  Master  in 
Ordinary. 

XL 

References  Tbat  all  bUls  of  costs,  which  by  any  existing  order 

to  be^muu^  have  been  referred  for  taxation  to  any  Master  in  Ordi- 
ferred.  nary,  who  shall  not  have  certified  the  costs  due  thereon 

* 

before  the  28th  day  of  October  instant,  are  hereby  trans- 
-  ferred  to  the  Taxing  Masters,  and  shall  respectively  be 
taxed  by  the  Taxing  Master  in  rotation ;  and  that  if  any 
bills  of  costs  have  been  proceeded  with,  before  the  said 
28th  day  of  October  instant,  the  Taxing  Master,  by  whom 
the  same  shall  be  taxed,  shall  be  at  liberty  to  adopt  the 
whole  or  such  part  as  he  shall  think  fit,  of  the  proceed- 
ings which  have  taken  place  before  the  transfer,  and 
may  demand  and  receive  for  completing  such  taxation, 
such  fees  as  would  have  been  payable  in.  respect  thereof, 
in  case  such  taxation  had  been  continued  and  com* 
pleted  by  the  Master  in  Ordinary,  including  therein  the 

fees 
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fces  wbtcfay  in  such  case^  would  have  been  payable  to       1842. 
the  Cierks  in  Courts  for  the  completion  of  such  taxation,     ^^'^V'^ 
or  as  near  thereto  as  the  circnmstances  of  the  case  will 
admit. 

XIL 
That  in  cases  where  the  account  of  any  trustee,  Where  ac- 

.  .  counts  or  pro. 

ezecotor,  administrator,  receiver,  consignee,  or  com-  ceedingsbe- 
mittee,  shall  consist  in  part  of  any  bill  of  costs ;  and  fore  a  MHiter 
in  cases  of  any  proceedmgs  under  the  twen^-second  inTolve  taxing 
or  twenty^hird  of  the  Orders  of  the  21st  of  December,  MiSe^m^y** 
1833,  or  under  the  fortynseyenth  of  the  Orders  of  the  rec^uett  the 
26di  of  Asigust,  1841,  as  amended  by  the  sixth  of  the  Taxing  Mas- 
Oiders  of  the  11th  of  April,  1842,  and  in  all  other  cases  ^^* 
where,  under  any  general  order,  the  Master  in  Ordmary 
is  at  liberty  to  tax  the  costs  of  any  proceeding  before 
him,  in  respect  of  any  exceptions,  or  any  creditor's 
dttige,  or  othervrise,  the  Master  in  Ordipary  to  whom  it 
msj  be  referred  to  take  such  account,  or  before  whom 
any  such  proceeding  may  take  place^  shall  be  at  liberty 
to  request  the  Taxing  Master  in  rotation,  or  the  Taxing 
Master  to  whom  any  taxation  in  the  $ame  cause  or 
matter  may  haye  been  preyiously  referred,  to  assist  him 
m  taxing  and  settling  such  bill  of  costs,  not  being  the 
ordinary  costs,  on  passing  such  account ;  and  that  the 
Taaang  Master,  on  receiving  such  request,  shall  pro- 
ceed to  tax  such  bill,  and  shall  have  the  same  powers 
and  may  receive  the  same  fees  in  respect  thereof,  as  if 
the  same  had  been  referred  to  him  by  the  Court,  and 
shall  return  the  same,  with  his  opinion  thereon,  to  the 
Master  in  Ordinary  at  whose  request  the  same  was 
taxed  • 

XIII. 
^  That  if,  upon  the  taxation  of  any  bill  of  costs,  it  Books^&cand 
shatt  appear  to  the  Taxing  Master  that,  for  the  purpose  JJ^SS"^ 

of 
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184S.       of  daly  taxing  the  same  it  is  neoestaiy  to  inipect  any 

^"^"V*^     booka,  papers^  or  prooeedings  relating  to  the  cause  or 

required  for      matter  which  shall  be  in  the  office  of  any  Master  in 

taxation  to  be  , 

transmitted  on  Ordinary,  the  Taxing  Master  shall  be  at  liberty  to  re» 

r^uest  by  quest  the  Master  in  Ordinary  having  any  such  book. 
Ordinary  to  paper,  or  proceeding  in  his  office,  to  caase  the  same  to 
losing  Mas-     ^  transmitted  to  the  office  of  the  Taxing  Master;  and 

also  to  request  any  Master  in  Ordinary  to  certify  any 
proceedings  in  his  office  which  may  be  comprised  in  a 
bill  of  costs  under  taxation;  and  that  in  such  cases  the 
Master  in  Ordinary,  when,  and  so  soon,  and  at  and  for 
such  times  as  the  due  transaction  of  the  business  in  his 
own  office  will  permit,  shall  direct  such  books,  papers, 
and  documents  to  be  transmitted  to  the  office  of  the 
Taxing  Master,  for  his  use  during  the  taxation,  and 
shall  certify  the  proceedings  which  have  taken  place  in 
his  office,  according  to  the  request  of  the  Taxing  Mas* 
After  costs        ter ;  and  that  after  the  costs  in  respect  of  which  such 

M^^e  ^^^'  ^^"^^  ^f  ^®  Taxing  Master  was  made  shall  have  been 
books,  &c  ex-  certified,  the  Taxing  Master  shall  cause  the  same  books, 

coftts  to  be  re-  P^'®^  >"^  documents  which  have  been  so  transmitted 
turned.  to  bis  office,  if  then  remaining  there,  to  be  returned  to 

the  office  of  the  Master  in  Ordinary  by  whom  they 
were  transmitted,  unless  it  shall  appear  to  the  Master  in 
Ordinary,  and  also  to  the  Taxing  Master,  that  any  bill  of 
costs,  forming  part  of  the  papers  so  transmitted,  ought 
to  be  retained  by  the  Taxing  Master,  in  which  case  the 
Taxing  Master  shall  take  charge  of  such  bill  of  costs, 
subject  to  the  order  of  the  Court. 

XIV. 

Entries  to  be        That  when  any  paper  or  document  shall  be  trans« 

made  in  such  j^^^j  f^       .^j,     ^,gj      ^f  ^  Master  in  Ordinary  to  the 

cases  m  book  ■' 

of  Master  in  office  of  a  Taxing  Master,  an  entry  of  such  transmission 

Ordinary.  ^^^  ^  ^^^  j^  ^^^  q^^  ^f  p^^eedings  of  the  Master 

in  Ordinary,  and  shall  be  signed  by  the  Taxing  Master 

or 
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or  the  clerk  of  the  Taxing  Master  at  whose  request  snch        1 8412. 

paper  or  document  may  be  transmitted ;  and  that  when     ^^V^^ 

any  soch  paper  or  document  shall  be  returned  from  the 

oflke  of  the  Taxing  Master  to  the  office  of  the  Master 

in  Ordinary,  an  entry  of  sucb  return  shall  be  made  in 

Ae  said  Book  of  Proceedings,  and  be  signed  by  the 

Msster  in  Ordinary  or  his  clerk. 

XV. 

That  the  Taxing  Masters  are  to  be  respectively  as-  Taxing  Mas- 
sistant  to  each  other ;  and  that  in  the  discharge  of  their  ^Si'otbw'^ 
duties,  and.  for  the  better  despatch  of  the  business  of 
their  respective  offices,  any  Taxing  Master  may  tax  or 
sssist  in  the  taxation  of  a  bill  of  costs  which  has  been 
referred  for  taxation,  and  for  ascertaining  what  b  due  in 
respect  of  snch  costs  to  any  other  Taxing  Master^  and 
in  such  case  shall  certify  accordingly. 

Solicitors.  —  Parties  acting  in  Person.  Solicitow*— 

Partiei  acting 
^VTT  in  penon. 

'  That  the  solicitors  of  this  Cburt  in  all  cases  where  Duties  here- 

the  parties  sue  or  defend  by  solidtors,  and  the  parties  ^rme^' 

themsdves  in  all  cases  where  they  sue  or  defend  in  per*  Sworn  Clerks 

son,  shall  perform  all  sudi  duties  as  have  heretofore  been  clerks  ^  at- 

perfbrmed  by  the  Sworn  Clerks  and  Waiting  Clerks^  tomeys  and 

as  attorneys,  solicitors,  or  agents  of  the  parties  in  re-  ^|^es,^to  be 

hdoR  to  the  several  matters  hereinafter  mentioned ;  viz.  Performed  by 
rvn.         .,  -  r      •  ^®  parties 

The  makmg  out  of  writs.  themselves  or 

The  serving  and  being  served  with  writs,  notices,  ^ofwUdtors. 
orders,  warrants,  rules,  and  other  documents,  proceed* 
ings,  and  written  communications,  in  causes  and  matters 
depending  in  Court. 

The  signing  of  elections  and  agreements  to  proceed  at 
law  or  in  equity. 

The  signing  of  petitions  of  rehearing  and  appeal 

The 
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The  entering  of  appearances  and  consents  with  the 
Registrar. 

The  signing  of  consents  to  petitions. 

The  tender  and  acceptance  of  costs. 

The  joining  in  commission  and  striking  of  Commis* 
sioners'  names. 

The  signing  of  notices  by  paupers. 

And  all  other  duties  heretofore  performed  by  the 
Sworn  Clerks  and  Waiting  Clerks,  as  attorneys,  soli- 
citors, or  agents  of  the  parties  in  suits  or  matters  in 
equity. 

XVII. 

That  every  solicitor  of  a  party  suing  or  defending  by 
a  solicitor  shall  cause  to  be  indorsed  or  written  upon 
every  writ  which  he  shall  sue  out,  and  upon  every  in- 
formation^  bill,  demurrer,  plea,  answer,  or  other  plead- 
ing or  proceeding,  and  all  exceptions,  which  he  may 
leave  with  the  Clerks  of  Records  and  Writs  to  be  filed, 
and  upon  all  instructions  which  he  may  give  to  the 
Clerks  of  Records  and  Writs  for  any  appearance  or 
other  purpose,  his  name,  and  place  of  business,  and  also 
(if  his  place  of  business  shall  be  more  than  three  miles 
from  the  Record  and  Writ  Clerks'  Office)  another 
proper  place  (to  be  called  his  address  for  service),  which 
shall  not  be  more  than  three  miles  from  the  said  office, 
where  writs,  notices,  orders,  warrants,  rules,  and  other 
documents,  proceedings,  and  written  communicaUons, 
may  be  left  for  him ;  and  where  any  such  solicitor  shall 
only  be  the  agent  of  any  other  solicitor,  he  shall  add  to 
his  own  name  or  firm  and  place  of  business  the  name 
or  firm  and  place  of  business  of  the  principal  solicitor. 


XVIII. 
Parties  not  to       'f  HAT  a  party  suing  or  defending  by  a  solicitor  shall 
wU^r  *ildth-  °^'  ^  **  liberty  to  change  hb  solicitor  in  any  cause  or 

matter 


Solicitors  to 
indorse  their 
names,  places 
of  business, 
and  addresses 
for  service,  on 
all  writs  sued 
out  or  pro- 
ceedings filed 
by  them. 
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mttter  without  an  order  of  the  Court  for  that  purpose^       18452. 
which  may  be  obtained  by  motion  or  petition,  as  of    ^"^V^^ 
ooarse;  and  that,  until  such  order  is  obtained  and  served j  ^^^^"  ^'^^ 
and  nodce  thereof  given  to  the  derk  of  records  and 
le  former  solicitor  shall  be  considered  the  solicitor 


of  the  party. 

XI?. 
That  where  the  party  sues  or  defends  by  a  solicitor,  WriUi^c.  qot 
and  no  address  for  service  of  such  solicitor  shall  have  g^nal  le^ice" 

been  indorsed  or  added  pursuant  to  the  directions  of  the  ^*y  ^  s««^cd 

,    ^   •         1,       .  .  ,  en  solicitor, 

serenteenth  Order,  all  writs,  notices,  orders,  warrants, 

niles,  and  other  documents,  proceedings,  and  written 

oommnnications,  not  requiring  personal  service  upon  the 

party  to  be  affected  thereby,  and  which  have  heretofore 

been  served  upon  the  Sworn  Clerks,  or  Waiting  Clerks, 

shall,  unless  the  Court  shall  otherwise  direct,  be  deemed 

soffideutly  served  upon  the  par^,  if  served  upon  his 

solicitor  at  hb  place  of  business ;  but  if  an  address  for 

service  of  such  solicitor  shall  have  been  indorsed  or 

added  as  aforesaid,  then  all  such  writs,  notices,  orders, 

warrants,  rules,  and  other  documents,  proceedings,  and 

written  communications,  shall  be  deemed  sufficiently 

aerred  upon  such  party,  if  left  for  his  solidtor  at  such 

address  for  service. 

XX. 

That  every  party  suing  or  defending  in'  person  shall  f  artiei  acting 
cause  to  be  endorsed  or  written  upon  every  writ  which  enSone  their 

he  shall  sue  out,  and  upon  every  information,  bill,  de-  "a™"  and  re- 
1  *L        1     J-  J-         "'fences,  and 

mnrrer,  plea,  answer,  or  other  pleadmg,  or  proceeding,  addresses  for 

and  all  exceptions  which  he  may  leave  with  the  Clerics  J^JJ[i7ii^"out 
of  Records  and  Writs,  to  be  filed,  and  upon  all  instruc-  and  proceed- 
tbns  which  he  may  give  to  the  Clerks  of  Records  and  [j^f^^  ^    ^ 
Writs  for  any  appearance  or^  other  purpose,  his  name 
and  phce  of  residence^  and  also  (if  his  place  of  residence 

sbaU 
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1848.  sh«U  be  more  than  three  miles  from  the  Record  and 
^^'^^^^  Writ  Clerks'  Office) ;  another  proper  place  (to  be  called 
his  address  for  service),  which  shall  not  be  more  than 
three  miles  from  the  said  office,  where  writs,  notices, 
orders,  warrants,  rules,  and  other  documents,  proceed- 
ings, and  written  communications,  may  be  left  for  him. 

XXI. 

Service  bow  That  where  the  party  sues  or  defends  in  person,  and 
imon  parties  °^  address  for  service  of  such  party  shall  have  been  en- 
acting ia  per-    dorsed  or  written  pursuant  to  the  directions  of  the 

twentieth  Order;  and  in  cases  where  any  party  has 
ceased  to  have  a  solicitor,  all  writs,  notices,  orders, 
warrants,  rules,  and  other  documents,  proceedings,  and 
written  communications  not  requiring  personal  service 
upon  the  party  to  be  affected  thereby,  and  which  have 
heretofore  been  served  upon  the  Sworn  Clerks,  or  Wait- 
ing Clerks,  shall,  unless  the  Court  shall  otherwise  direct, 
be  deemed  to  be  sufficiently  served  upon  the  party,  if 
served  upon  him  personally,  or  at  his  place  of  residence ; 
but  if  an  address  for  service  of  such  party  shall  have 
been  endorsed  or  added  as  aforesaid,  then  all  suck 
writs,  notices,  orders,  warrants,  rules,  and  other  docu- 
ments, proceedings,  and  written  communications,  shall 
be  deemed  sufficientiy  served  upon  such  party,  if  left  for 
him  at  such  address  for  service. 

xxn. 

Service,  other  That  all  writs,  notices,  orders,  warrants,  rules,  and 
to^^  ma^°b^  Other  documents,  proceedings  and  other  written  com- 
fore  8  o'clock  munications,  not  requiring  personal  service  upon  the 
wise  to  date     party  to  he  affected  thereby,  and  which  have  heretofore 

as  from  fol-  been  served  on  tiie  Clerks  in  Court  or  Waitini?  Clerks, 
lowing  dajr.  ,  ,    *•  • 

shall  be  served  before  eight  o'clock  in  the  evening  of 

the  day  on  which  the  same  shall  be  served,  or  otherwise 

the 
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the  same  shall  be  deemed  to  have  been  served  on  the        1842* 
next  following  day^  excluding  Sundays,  ^^"V^^ 

XXIII. 

That  when  any  solidtor  or  party  shall  cause  an  ap-  Notice  to  op- 
pearance  to  be  entered,  or  an  answer,  demurrer,  plea,  ^JJii^  IZ 
or  replication  to  be  filed,  he  shall  on  the  same  day  give  pearance, 

filios  BDswcr 

notioe  thereof  to  the  solicitor  of  the  adverse  party,  or  to  &c. 
the  adverse  party  himself  if  he  acts  in  person. 

XXIV. 

That  when  any  exceptions  for  scandal,  impertinence.  Do.  of  excep- 
or  insufficiency  shall  be  taken,  the  solicitor  of  the  party  ^^^^ 
taking  the  same,  or  the  party  himself  if  he  acts  in  per- 
son, shall  leave  such  exceptions  at  the  Record  and  Writ 
Clerks'  Office  to  be  filed,  and  shall  on  the  same  day 
gi?e  notice  of  the  filing  thereof  to  the  solicitor  for  the 
adverse  party,  or  to  the  adverse  party  himself  if  he  acts 
in  person. 

XXV. 

That  any  solicitor  signing  any  petition  of  rehearing  Liability  of 

I  ,    .  ^...  ^.       Sworn  Clerks 

or  appeal,  or  any  consent  to  a  petition,  or  any  notice  in  certain  cases 

of  motion,  or  any  proceeding  or  application  to  be  made  transferred  to 
by  a  pauper,  shall  thereby  become  subject  to  all  liabi- 
lities to  which  the  Sworn  Clerks  have  heretofore  been 

« 

subject  in  respect  of  such  matters. 

XXVI. 

That  the  solicitor  for  the  party  examining  any  wit-  Notice  to  op- 
ness  bdbre  one  of  the  Examiners  is  to  serve  the  usual  examination 
notice  in  writing,  containing  the  name  and  description  ^^  witness. 
of  such  witness,  upon  the  solicitor  or  solicitors  of  the 
adverse  party  or  parties  in  the  cause. 

XXVIL  That 


ZXXll 
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JJJ^  XXVII. 

Guardian,  ad        That  for  the  purpose  of  procaring  a  guardian^  ad 
iUem,  for  an      ^^fm  to  be  assiimed  in  Court  for  an  infant  defendant, 

infant  defend-     ,         _.  .        ,°  ,i^  .i».<.  j 

ant  how  to  be  the  soucitor  is  to  attend  the  Court  with  the  inlant  and 
assigned.  proposed  guardiaui  and  request  such  assignment  to  be 

made ;  and  he  is  to  certify  to  the  Court  that  the  pro- 
posed guardian  has-  no  interest  adverse  to  the  interest 
of  the  infant,  and  is  a  proper  person  to  be  assigned 
guardian. 


Solicitor  may 
be  assigned 
whcrA  for- 
merly a  Six 
Clerk. 

Costs. 


XXVIII. 

That  where^  according  to  the  present  practice,  it  has 
been  usual  to  assign  a  Six  Clerk  guardian  ad  Uiem  of  an 
infiuit  or  person  of  unsound  mind,  the  Court  may  ap- 
point one  of  the  solicitors  of  the  Court  to  be  such 
guardian,  and  may  direct  that  the  costs  to  be  incurred 
in  the  performance  of  the  duties  of  such  office  shall  be 
borne  and  paid,  either  by  the  parties  or  some  one  or 
more  of  the. parties  to  the  suit  in  which  such  appoint- 
ment shall  be  made,  or  out  of  any  fund  in  Court  in 
which  such  infimt  or  person  of  unsound  mind  may  be 
interested,  and  may  give  directions  for  the  repayment  or 
allowance  of  such  costs  as  the  justice  and  circumstances 
of  the  case  may  require. 


Clerk  of  affi- 
davits. 


Clerk  of  Affidavits. 
XXIX. 


Affidavits,  ftc.  That  all  affidavits  and  affirmations  to  be  filed  in  the 
brfore\ira?™   Affidavit  Office  may  be  sworn  or  affirmed  before  the 

Clerk  of  Affidavits,  who  is  to  receive  the  proper  and 
Fees.  usual  fees  for  taking  the  same,  and  to  pay  the  amount 

of  the  several  sums  which  he  may  so  receive  into  the 

Bank  of  England^  to  the  account  of  the  Suitors'  Fee 

Fund, 


Variation 
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Variahok  ov  Orders.  4_i?*?Li 

XXX.  ^-^v^^ 

That  the  General  Order,  dated  the  12th  day  of  O0-  Order  of  isth 
tober,  1841,  for   giving  effect  to  certain  provisions  in  as  to  transfer' 
an  act  passed  in  the  fifth  year  of  the  reign  of  her  present  of  suits  from 
Majesty,  intitnled  '<  An  Act  to  make  further  Provisions  dischu^ed. 
for  the  Administration  of  Justice,"  for  transferring  to 
this  Court  all  suits  and  matters  which  on  the  15th  day 
otOctobeTf  1841,  should  be  depending  in  her  Majesty's 
Court  of  Exchequer  as  a  court  of  equity,  or  under  the 
special  authority  of  any  act  or  acts  of  Parliament,  be 
hereby  discharged,  and  in  lieu  thereof  the  following 
Order  be  hereby  substituted;  viz.  That  as  to  all  re-  Records, &c. 

cords  and  documents  heretofore  belonirinir  to  the  said  in.^^cbequcr 

®    ®  suits,  how  to 

Court  of  Exchequer  as  aforesaid,  and  not  yet  brought  be  transferred 
mto  the  Court  of  Chancery,  the  Clerk  of  Records  and  ch^Qcor^^ 
Writs,  to  whose  department  such  suit  would  belong, 
shall,  upon  request  of  any  of  the  parties,  apply  for  the 
records  and  other  documents  in  such  suit  not  before 
brought  into  the  Court  of  Chancery :  And  it  is  hereby 
ibrther  ordered,  that  so  &r  as  regards  the  taxation  and 
allowance  of  costs  in  any  of  the  suits  or.  matters  to  be 
transferred  in  pursuance  of  the  said  act,  and  which  shall 
not,  by  any  order  of  this  Court,  be  directed  to  be  re- 
gulated, in  that  particular,  by  the  late  practice  of  the 
Court  of  Exchequer,  such  costs  shall  be  taxed  and  Costs  of  Ex- 
allowed  in  manner  following;  that  is  to  say,  the  costs  ho^to  be 
previously  to  the  said  15th  day  of  October^  1841,  shall  taxed. 
be  taxed  and  allowed  according  to  the  practice  of  the 
said  Court  of  Exchequer,  and  the  costs  from  and  inclu- 
siye  of  the  said  1 5th  day  of  October^  shall  be  taxed  and 
allowed  according  to  the  practice  of  this  Courtt 

XXXI. 

That  the  fourth  of  the  Orders  of  the  3d  Jpril^  1828,  Amendment 
shall  be  interpreted  as  if  the  same  were  amended  by  ^^jprn  legg. 
Vol.  L  c  substituting 
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1842. 


Amendment 
of  20th  Order 
of  3d  April, 
1888. 

Do.  of  49d  Or- 
der of  do. 


Do.  of  76th 
amended  Or- 
der of  S5d 
JVbv.  1851. 


Do.  of  2d 

Order  of  11th 
Aprii,  1842. 


FormerOrders 
to  be  inter- 
preted as  if 
amended  and 
made  consist- 
ent with  5  & 
6  Fict.  c,  103. 
and  Orders 
issued  in  pui^ 
suance  there- 
of. 


Registrar8,&c. 
to  adapt  lan- 
guage of  Or- 
ders to  the 
new  practice. 


substituting  the  word  "  file**  for  the  word  "  deliver." 
That  the  twentieth  of  the  same  Orders  shall  be  in- 
terpreted as  if  the  same  were  amended  by  substituting 
the  word  «  Solicitor  "  for  the  words  «  Clerk  in  Court'* 
,  That  the  forty-third  of  the  same  Orders  shall  be  in- 
terpreted as  if  the  same  were  amended  by  substitut- 
ing the  words  *'  Record  and  Writ  Clerks'  Office  ^  for 
the  words  '*  Six  Clerks'  Office."      That  so  much  and 
such  parts  of  the  seventy-sixth  of  the  same  Orders^ 
amended  by  the  Orders  of  the  2Sd  Naoember^  1831,  as 
relate  to  the  taxation  of  costs,  shall  be  interpreted  as 
if  the  same  were  further  amended  by  substituting  the 
words   **  Taxing  Master"    for   the    word  "  Master." 
That  the  second  of  the  Orders  of  the   11th  Aprils 
184!2|  shall  be  interpreted  as  if  the  same  were  amended 
by  substitutmg  the^  words   "  One  of  the  Solicitors  of 
this  Court,"  for  the  words  ^*  The  Senior  Six  Clerk  not 
towards  the  cause."     And  that  in  like  manner  where, 
by  reason  of  the  said  act  of  Parliament  made  and 
passed  in  the  fifth  and  sixth  year  of  her  Majesty,  in- 
tituled **  An  Act  for  abolishing  certain  Offices  of  the 
High  Court  of  Chancery  in  England^**  or  of  any  orders 
made  in  pursuance  of  the  said  act,  any  general  order 
of  the  Court  shall  have  become   inapplicable  to   the 
offices  and  practice  of  the  Court,  as  established  by  and 
in  pursuance  of  the  said  act,  such  general  order  shall 
be  interpreted  as  if  the  same  were  amended,  and  the 
directions  therein  contained  were  made  consistent  with 
the  said  act  of  Parliament,  and  the  orders  made  in  pur- 
suance thereof;  and  that  the  Registrars  of  the  Court 
and  the  Secretaries  of  the  Master  of  the  Rolls  shall,  in 
drawing  up  all  Orders,  adapt  the  language  thereof  to 
the  alterations  made  in  the  practice  of  the  Court  by  the 
said  act  of  Parliament  and  the  Orders  made  in  pur- 
suance thereof. 


Fees. 
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Fees. 

xxxn. 

That  tbe  fees  set  forth  m  the  First  Schedule  hereto  Of  Clerk  of 
shaU  be  received  and  taken  by  the  Clerk  of  the  Inrol-  I°«>»'»«"*»5 
ments  m  Chancery,  and  his  clerks,  in  addition  to  the 
fees  and  sums  of  money  mentioned  in   the   Second 
Order.    That  the  fees  set  forth  in  the  Second  Schedule  of  Clerks  of 
Lereto  shall  be  received  and  taken  by  the  Clerks  of  writs*  ^ 
Records  and  Writs,  and  their  clerks.    That  the  fees  of  Taxing 
«tbtth  m  the  Third  Schedule  hereto  shall  be  received  ^^^» 
and  taken  by  the  Taxing  Masters,  and  their  clerks* 
That  the  fees  set  forth  in  the  Fourth  Schedule  hereto  of  Clerk  of . 
sliall  be  received  and  taken  by  tbe  Clerk  of  Affidavits, 
and  his  derk.    That  the  fee  set  forth  in  the  Fifth  Sche-  of  Clerks  of 
dde  hereto  shall  be  received  and  taken  by  the  Clerks  Ordinary  $ 
to  the  Masters  in  Ordinary,  in  addition  to  the  other 
fees  received  and  taken  by  thenii    And  that  the  fees 
set  ibrdi  in  the  Sixth  Schedule  hereto  shall  be  received 
and  taken  by  solicitors  for  thdr  own  use,  in  addition  to 
the  other  fees  received  and  taken  by  them.    And  that  Payment  in 
the  aerks  of  Records  and  Writs,  and  the  Taxuig  'S^'Zy 
Masters  respectively,  may  require  any  of  the  said  fees  be  required, 
payable  to  them  respectively  to  be  paid  in  advance,  or 
msf  require  a  dspout  to  be  paid  on  aceount  thereof 

XXXIIL 

That  all  the  fees  which  are  hereby  authorised  to  be  Fees  to  be 
received  by  the  Clerk  of  the  Inrolments  in  Chancery,  ^"^d  account, 
the  Clerks  of  Records  and  Writs,  the  Taxing  Masters, 
tbe  Clerk  of  the  Affidavits,  and  the  Clerks  of  the  Masters 
in  Ordinary,  shall  be  by  them  severally  and  respectively 
paid  into  the  Bank  of  England^  in  the  name  of  the  Ac- 
ooantant-Genenl,  to  be  phured  to  the  credit  of  the 
aoooont  intituled  ^  The  Suitors*  Fee  Fund  Account'' 

c  2  •     XXIV.  That 
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^^J*^  XXXIV. 

Orders  to  take      That  tbe  foregoing  Orders  shall  take  effect  from  and 

eflfect  from       after  the  28th  day  of  October^  18«. 

«8th  October^  ^ 

1848. 


THE  FIRST  SCHEDULE 

ABOVE  KBFBBRBD  TO. 


Feeiiohettikenl^  ike  Ckrk  oflnrobmetUi  in  Chancery  and  hit  (^h. 

£  9.  d. 
For  the  acknowledgment  ofevery  deed  for  each  party  -060 
For  the  acknowledgment  of  every  specification  for  eadi 

party  -»  -  -  -  ^  -02G 

For  every  oath,  aHinnation>  or  attestation  upon  honour  •    0    16 


THE  SECOND  SCHEDULE 

ABOTB  BBFIRKBD  TO. 

Teu  to  he  taken  by  the  Clerh  of  Reeordt  and  WnU  and  Utehr  Clerht. 

Sealing  every  dedimos  to  take  an  answer  -  -    0  10    0 

Sealing  every  special  dedimus  by  order  of  Court  -    0  18    0 

Sealing  spedal  injunction  •  •  •  -    I  10    0 

Sealing  an  attachment  or  distringas  for  not  appearing  or 

answering       •  -  -  .  -  -080 

Sealing  every  other  writ  -  -  -  -    I    0    0 

Eesealing  any  writ  on  any  alteration  thereof      •  -    0    3    0 

Filing  every  bill  or  information  -  -  -  -10    0 

Filing  replication  -  -  -  -  -0  10    0 

Entering  appearance  for  any  defendant  appearing  sepa- 
rately -  -  •  -  -  -070 
Entering  appearance  if  not  more  than  three  defendants  -    0    7    0 
If  more  than  three  and  not  exceeding  six  defendants      -    0  14    0 
And  in  the  same  proportion  for  any  number  of  defendants. 
Office  copies  of  documents  left  for  inspection  as  exhilnts, 
per  folio          -           -           -           -           -           -004 

All  other  office  copies,  per  folio  -  -  -    0    0  10 

Filing  plea,  answer,  or  demurrer  -  -  -    0  10    0 

Entering  a  rule  -  -  -  -  -^080 

Attending  Court  of  Chancery,  or  Master  with  record, 
per  diem         •  -  -  -  -  -0  14    0 

Attending 
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jC  t.  d.       1842. 
Attenifin^  Court  of  Chancery,  or  Master  with  exhibits,  per 

diem,  exdoove  of  carriage  or  porterage,  when  required    0  14    0 
Attendii^  widi  record  or  exhibits  in  any  other  court  or 

]daoe  (beades  expenses  to  be  retamed  by  the  officer  to 

his  own  use),  per  diem  -  -  -  -    2    2    0 

Eroy  consent    -  -  -  -  -  -070 

Every  certificate  -  -  -  -  -040 

Eismining  all  copies  with  the  records,  per  foho  -    0    0    2 

Efay  exen^lificationg  per  skin,  exclusive  of  parchment 

aaddu^ 114    0 

Oa  inspection  of  documents  left  with  the  Clerk  of  Re- 

onds  and  Writs,  per  hour      -  -  -  -070 

Amending  every  record,  if  amendments  under  ten  folios  -    0  14    0 
If  more  than  ten  folios^  for  ereiy  folio  oyer       -  -    0    0    6 

Amewfing  erery  office  copy^  if  amendments  under  ten 

ibfios  -  •  •  -  -  -070 

If  more  than  ten  folios,  for  every  folio  over        •  -004 

Setting  down  cause  besides  certificate    •  -  -    1    1    0 

Seardi  for  records  ^en  in  the  record  room,  or  for  any 

person  not  being  a  party  in  the  causey  first  year  -    0    8    0 

Eadiyearafter 010 

hifiectionof  same         -  -  •  -  -070 

fiibg  every  note  -  -  -  -  -070 

Entering  memorandum  of  service  of  copy  biU  on  every 

defendant        -  -  -  -  -  -070 

Every  oath,  affitmationy  or  attestation  upon  honour       -    0    1    6 
Every  exhibit  to  affidavit,  &c     -  -  -  •026 

LBoUing  decree  or  order,  the  same  fees  as  heretofore 

ontil  fiirtfaer  order. 


THE  THIRD  SCHEDULE 

ABOTS  RBPIRRKD  TO. 


Feet  to  be  taken  by  the  Taring  Moitenand  their  Ckrki. 

For  every  vrarrant  -  -  -  -  -030 

For  drawing  every  report,  per  folio,  exclusive  of  the  fol- 

lowingfee 010 

Ob  signing  every  report  and  certificate               --          -  1    0    0 

Pfer-oentage  on  amount  of  every  bill  of  costs  as  taxed     -  4    0    0 

For  copies  of  bills  of  costs  and  other  documents,  per  folio  0    0    4 

For  every  oath,  affirmation,  or  attestation  upon  honour  -  0    1    6 

For  every  exhibit 0    2    6 

C  8       •  Fo' 
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184.2.                  •  £  t.  d. 
For  signing  the  illowance  to  every  let  of  interrogstories, 

account,  or  other  document                -           •           -  0  5  O 

For  an  examination  fee  on  each  witneM  exclusiYe  of  ottth  0  5  O 


THE  FOURTH  SCHEDULE 

ABOTB  KBFBRBBO  TO. 

TeeM  to  be  taken  hy  the  Clerk  of^/UMU. 

For  every  affidavit  -  •  '-  -  -01^ 

For  every  exhibit  -  -  -  -  -026 


THE  FIFTH  SCHEDULE 

ABOTB  RBFBBBED  TO. 

Fee  to  be  taken  by  the  Clerkt  of  the  Masten  in  Ordinary, 

For  copies,  in  addition  to  the  sum  of  one  penny  halQienny 
now  taken  and  received,  the  further  sum  of,  per  folio     0    0    SJ 


THE  SIXTH  SCHEDULE 

ABOVB  REFERRED  TO. 

Feet  to  be  taken  and  reoewed  by  SoScUort. 

For  preparing  every  writ  without  order  -  -    0    6     8 

Ditto,  every  writ  under  order,  except  special  injunction     0  13     4 
Ditto,  special  injunction,  including  engrossment  and 

docket,  per  folio        -  -  -  -  -014 

Parchment  as  paid       -  -  -  -  -000 

Ltndhuest,  C. 
Langdalb,  M.R. 
Lancelot  Shadwbll,  V.  C.  £. 
James  Wigram,  V.  C. 
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1842. 


ORDERS  IN  LUNACY. 

87th  October^  1842. 

I,  John  Singleton  Baron  Lyndhurst,  Lord 
High  Chancellor  of  Great  Britain,  intrusted, 
hy  virtue  of  her  Majesty's  sign  manual,  with 
the  care  and  commitment  of  the  custody  of 
the  persons  and  estates  of  persons  found  idiot, 
lunatib,  or  of  unsound  mind,  do,  in  pursuance 
of  an  act  of  parliament  passed  in  the  sixth 
year  of  the  reign  of  her  present  Majesty,  in- 
tituled "  An  Act  to  alter  and  amend  the 
Practice  and  Course  of  Proceeding  under 
Commissions  in  the  Nature  of  Writs  de  hmatico 
inqvirendOi^  and  for  the  purpose  of  making 
immediate  provision  for  carrying  the  same 
into  efiect,  hereby  order  and  direct  in  manner 
following ;  that  is  to  say,  — 

I. 

That  from  and  after  the  first  day  of  Mkhaebnoi  Office  of 

term  next  the  office  of  Clerk  of  the  Custodies  of  Idiote  Sd£  abS"*" 

and  Lunatics  do  cease  and  determine.  lished. 

IL 

That  all  the  inquiries  and  matters  connected  with  References  in 

the  persons  and  estates  of  lunatics  heretofore  usually  re-  in°c*ertain*^^^' 
ferred  to  the  Masters  in  Ordinary  of  the  High  Court  of  cases>  to  be 

Chancery,  {except  inquiries  under  or  by  virtue  of  ah  missioners^"' 

act  made  and  passed  in  the  first  year  of  the  reign  of  ^^^  ®^to 

his  Majesty  King  WUliam  the  Fourth,  intituled  «  An  ^^^' 
Act  for  amending  the  Laws  respecting  Conveyances  and 

c  4  Transfers 
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]842» 


Referenceg 
now  pending 
to  be  trans* 
feired  to 
Commis- 
sionen. 


Documents, 
&C.  to  be  de- 
livered by 
Masters  to 
Commis- 
sioners. 


Transfers  of  Estates  and  Funds  vested  in  Trustees  and 
Mortgagees,  and  for  enabling  Courts  of  Equity  to  give 
Effect  to  their  Decrees  and  Orders  in  certain  Cases,''  and 
also  except  ^bere  the  Lord  Chancellor  shall  from  time 
to  time  otherwise  specially  direct,)  be  hereafter  referred 
to  the  Commissioners  in  Lunacy  for  the  time  being. 

IIL 

That  all  inquiries  in  Innacy  now  pending  before  any 
of  the  said  Masters  {except  any  inquiries  under  or  by 
virtue  of  the  said  act  of  Parliament  in  the  last  Order 
mentioned,  and  except  where  otherwise  hereaftet  specially 
directed,)  be  transferred  to  the  Commissioners  in 
Lunacy. 

IV. 

That  all  deeds,  wills,  securities,  papers,  and  docu- 
ments, in  any  lunacy,  now  left  or  deposited  in  the  offices 
of  the  said  Masters  respectively,  be  delivered  to  the 
Commissioners  in  Lunacy,  or  to  some  person  by  them 
authorised  to  receive  the  same* 


Fees  of  Com- 
missioners*^ 
clerks. 


V. 

That  until  further  order,  the  clerks  to  the  Commis- 
sioners take  and  receive  for  business  done  in  the  Com- 
missioners^ Office  ttie  like  fees  to  those  for  the  time 
being  receivable  by  the  clerks  to  the  said  Masters  for 
the  like  business,  such  fees  to  be  accounted  for  as  herein- 
after mentioned.  . 


VL 

Certain  duties  That  until  further  order,  all  acts,  deeds,  matters,  and 
Custodies  things  heretofore  accustoined  to  be  done  in  the  execu- 
transferred  to   ^^^  ^f  ^^  office  of  Clerk  of  the  Custodies,  as  to  the 

Commis- 

doners.  several  matters  following,  be  done  by  the  Commissioners 

in  Lunacy ;  that  is  to  say,  — 

Bonds 
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Bonds  and  reoognisanoes  of  oommittees  and  their       1842. 
soiedesy  and  the  vacating  and  delivering  up  the  same ;       ^"^V^^ 

The  bill  for  the  grant  of  the  custody,  and  for  the  re- 
vocation thereof; 

Sammoning  oommittees  and  sureties  to  account ; 

Filing  and  copying  committees^  accounts^  and  cer« 
tifying  the  same. 

VII. 
That  until  further  order,  the  clerks  of  the  Commis-  Feet  of  Com- 
siotiers  take  and  receive  for  the  business  so  done  under  clerks  for\uch 
the  forcing  Order  the  like  fees  to  those  heretofore  duties. 
received  in  the  office  of  Clerk  of  the  Custodies  for  the 
like  business,  such  fees  to  be  accounted  for  as  herein- 
after mentioned. 

vm. 

That  until  further  order,  all    other  acts,  deeds,  All  other  du* 
matters,  and  things,  heretofore  accustomed  to  be  done  ofCuttodles' 
in  the  execution  of  the  office  of  Clerk  of  the  Custodies,  transferred  to 
be  (so  far  as  accordmg  to  the  practice  for  the  dme  being  Lunatick 
io  lunacy  the  same  shall  be  necessary  to  be  performed) 
done  by  the  Secretary  of  Lunatics ;  and  the  Secretary  Fees, 
of  Lunatics  b  to  take  and  receive  for  the  business  so 
done  the  like  fees  to  those  heretofore  received  in  the 
oflSoe  of  Clerk  of  the  Custodies  for  the  like  business, 
SDch  fees  to  be  accounted  for  as  hereinafter  mentioned* 

IX. 

That  the  matter  of  each  lunacy  be,  for  the  purpose  Matter  of  each 

of  the  inquiries  hereby  authorised,  considered  as  re-  considered  as 

fierred  to  the  Commissioners  in  Lunacy  from  the  date  referred  from 

-^,     ....  date  of  mqui- 

oftbe  mquisition.  gition. 

X. 

That  where  any  person  has  been  or  may  be  found  Special  orders 

i-«  *i         J  •    •         *i_     i^  •    •  J       dispensed  witli 

Uiostic  under  any  commission,  the  Commissioner  do,  for  the  follow- 

from  "»gpur. 


xlii 
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poses :  — 
for  inquiries 
as  to  heir  at 
law  and  next 
of  kin; 


as  to  situation 
and  fortune  of 
lunatic,  and 
appointment 
of  committee; 


as  to  past  and 
future  main- 
tenance; 


from  time  to  time,  and  without  any  special  order  in 
such  matter,  inquire  and  report  who  is  or  are  the  heir  or 
heirs  at  law  and  next  of  kin  of  the  lunatic,  and  the 
person  or  persons  who  would  be  entitled  to  his 'estate  or 
to  shares  thereof  under  the  statutes  for  the  distribution 
of  intestates'  estates,  in  case  he  were,  at  the  date  of  such 
inquiry,  dead  intestate,  to  whom  due  notice  of  attending 
the  Commissioner  is  to  be  given ;  and  also  inquire  and 
report  what  is  the  situation  of  the  lunatic  and  the 
nature  of  the  lunacy,  and  who  is  or  are  the  most  fit  and 
proper  person  or  persons  to  be  appointed  the  committee 
or  committees  of  the  person  and  estate  of  the  lunatic, 
and  of  what  the  fortune  of  the  lunatic  did,  at  the  time 
from  which  he  shall  have  been  found  lunatic,  consist, 
and  of  what  it  consists  at  the  time  of  such  inquiry,  and 
what  is  the  amount  of  income  arising  therefrom,  and  in 
what  manner,  and  at  what  expense,  and  by  whom  and 
where  the  lunatic  has  been  maintained,  and  whether 
any  thing  and  what  is  due,  and  to  whom,  in  respect  of 
such  past  maintenance,  and  to  whom,  and  out  of  what 
fund  the  same  ought  to  be  paid,  and  what  is  fit  and 
proper  to  be  allowed  for  the  maintenance  and  support 
of  the  lunatic  for  the  time  past  and  to  come,  regard 
being  had  to  the  circumstances  and  estate  of  the 
lunatic,  and  from  what  time  such  allowance  should 
commence. 


as  to  pro- 
visional care 
and  manage- 
ment. 


XI. 

That  the  Commissioner  be  at  liberty  immediately 
afler  inquisition,  and  without  any  special  order  in  the 
matter,  to  make  inquiry,  and  to  report,  whenever  it  shall 
shall  seem  necessary,  upon  the  provisional  care  and 
management  of  the  lunatic  and  his  property,  and  as  to 
maintenance,  until  committees  or  a  committee  be  ap- 
pointed. 


XII.  That 
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That  Ihe  CommissioDer  be  at  liberty^  by  certificate  p^^Y"^*^ 
under  his  band,  and  without  any  special  order  for  that  meDtoft^ 
purpose^  to  enlarge,  from  time  to  time,  the  period  within  J^'  committee] 
which  any  person  approved  of  as  committee  of  the  estate  security. 
of  any  lunatic  ought  to  complete  his  security. 

XIIL 

That  the  Commissioner  be  at  liberty,  without  special  For  inquiiy  as 
order,  to  receive  any  proposal  or  conduct  any  inquiry  g^^fo^d^' 
as  to  the  managing^  setting  or  letting  the  estate,  or  other-  letting  esute. 
wise  reqpectmg  the  person  or  property  of  any  lunatic, 
and  may  report  thereop  as  he  shall  see  fit ;  but  such 
report  shall  be  submitted  for  confirmation,  as  is  now 
done  with  respect  to  such  reports  when  made  upon 
special  reference. 


XIV. 

That  it  shall  not  be  necessary  for  the  committee^  or  the  For  passing 

legal  personal  representatives  of  the  committee,  to  ob-  ^^^^  ^ 

tm  a  special  order  in  the  matter  for  the  taking  and 

passings  from  time  to  time,  bis  or  their  accounts,  but 

such  committee  or  his  legal  personal  representatives,  as 

the  case  may  be,  do,  from  time  to  time^  without  any 

special  order  in  the  lunacy  for  that  purpose,  attend 

before  the  Commissioner,  and  have  an  account  of  his  or 

thrir  receipts  and  payments  for  and  on  account  of  the 

lunatic  and  his  estate  taken  and  passed;  and  that  in 

ta&g  and  passing  such  accounts,  the  Commissioner 

make  unto  the  committee,  or  his  legal  personal  repre« 

sentauves,  as  the  case  may  be»  all  just  allowances,  in- 

clodiDg  an  allowance  of  his  and  their  reasonable  and 

proper  costs,  charges,  and  expenses,  and  those  of  the 

next  of  kin  of  the  lunatic^  of  passing  such  accounts. 

XV.  That 
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,^'^y^        That  the  Commusioner  may  from  time  to  time  de- 

Commissioner 

may  deter-       termine  whether  all^  or  how  many,  and  which  of  the 

mine  what        ^  ^^  of  kin  or  of  the  heirs  of  the  lunatic,  shall  (unless  at 
next  of  km  or         ^  '  ^         ^ 

heirs  of  lunatic  their  own  costs)  attend  before  him  on  any  proceedings 
proceeding  •     *^  ^^^  lunacy ;  and  that  no  other  of  such  parties  shall  be 

allowed  costs  out  of  the  estate,  unless  by  special  order 


for  that  purpose. 


XVL 


and  may  make      That  the  Commissioner  be  at  liberty,  from  time  to 

separate  re-        , 

porte  and  state  time,  and  at  the  request  of  any  party  or  otherwise,  to 
•pedal  cir-       make  separate  reports,  or  a  separate  report,  and  to  state 

cumstancet.  ^    '^  r     -^  r  r     •» 

any  circumstances  as  to  the  subject-matter  of  the  report 
specially,  as  he  shall  think  fit. 

XVIL 
Orders  to  re-        That  for  the  purpose  of  avoiding,  as  much  as  may 

cite  only  the      ,  j  j  i       •     j        •  j        •    i 

prayer  of  pe-  be,  expense  and  delay  m  drawmg  orders  m  lunacy,  no 
titionsandthe  pa^  of  the  Statements  in  the  petition  be  recited  in  any 
reporu*  order,  but  only  the  prayer;  and  that  no  part  of  the 

Commissioner's  report  be  stated  in  any  order  except  the 
Petition  to  be  Commissioner's  finding  or  opinion ;  and  that  befoi'e  any 
order  pawed*    ^^^^^  ^  passed,  the  original  petition  or  petitions  be  filed 

with  the  Secretary  of  Lunatics. 

XVIII. 

Fees  to  Secre-  That  until  further  order,  the  fees  hereinafter  men- 
nnX«     ""       tioned  for  the  matters  following  be  taken  and  received 

by  the  Secretary  of  Lunatics,  in  lieu  of  the  fees  now  taken 
and  received  by  him  for  such  matters  respectively; 
viz.  —  For  every  order  ^2  lOs.  For  every  dupli- 
cate of  an  order,  requiring  to  be  drawn  up  in  Chancery, 
lOs.  For  filing  every  petition,  lOs. ;  such  fees  to  be 
accounted  for  as  hereinafter  mentioned. 

XIX.  That 


natics. 
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That  all  fees  taken  and  received  by  the  clerks  to  the  .  ./T^   T^ 
CommissioDers,  and  by  the  Secretary  of  LunaticS)  be»  carried  to  Fee 
once  in  every  month,  paid  into  the  Bank  of  England  to  F""**  Account, 
the  credit  of  the  Accountant-General  of  the  Court  of 
Chancery,  to  the  account  intituled  '*  The  Suitors'  Fee 
Fond  Account;"  the  amount  thereof  to  be  verified  by 
affidavit. 

XX. 

That  the  foregoing  Orders  take  effect  on  the  first  Orders  to  take' 
day  of  Michadmas  term  next  firsTday'of 

Michakmai 

LYNDHURST,  C      **"^  ""* 
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ORDER  OP  COURT. 

Friditt/,  17th  March^  184S. 

The  Right  Honourable  John  Singleton,  Lord 
Ltkdhurst,  Lord  High  Chancellor  of  Great 
Britain,  hy  and  with  the  advice  and  assistance 
of  the  Right  Honourable  HekrTi  Lord  Lano- 
DAJUE,  Master  of  the  Rolls,  the  Right  Honour- 
able Sir  Lancelot.Shadwell,  the  Vice-Chan- 
cellor  of  England,  the  Right  Honourable  the 
Vice-Chancellor,  Sir  James  Lewis  Knight 
Bruce,  and  the  Right  Honourable  the  Vice- 
Chancellor,  Sur  James  Wioram,  doth  hereby 
order  and  direct  in  manner  following ;  (that 
is  to  say,) 

I. 

That  for  the  purpose  of  diminishiDg  expense  in  the  Order  for 

Imolment  of  Decrees  and  Orders,  no  part  of  the  state-  jhortening 

.  T».ii  Inrolmcnto  of 

ments  or  all^ations   contained  in   any  Bill,  Answer,  Decrees  and 

Peddon,  Affidavit,  or  Report,  shall  be  recited  or  stated  ^^^^^ 
in  any  such  lurohnent,  but  that  it  shall  be  sufficient  to 
state  m  such  Inrolment  the  filing  of  the  Bill  or  Petition, 
or  service  of  the  Notice  of  Motion,  the  names  of  the 
psrties  thereto,  together  with  the  prayer  of  the  Bill  or 
PetidoD,  or  Notice  of  Motion,  the  filing  of  the  several 
answers,  and  other  Pleadings  or  Proceedings  and  Re- 
ports, whether  confirmed  or  not,  and  the  short  purport 
or  effect  of  any  Decree  or  Order  made,  had,  put  in,  or 
tsken,  before  the  date  of  the  Decree  or  Order  inrolled 
and  leading  thereta 

Vol.  L  d  11.  That 
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184S.  II. 

S\\^  ^       That  no  Dect'ee  or  Order  shall  be  inrolled  until  the 

Nolnrolment 

to  be  made       Clerk  of  Record  and  Writs,  in  whose  division  the 

docQu?t\a9  C*"se  or  Matter  may  be  shall  have  inspected  the  Doo- 
been  inspected  quet  of  such  Inrolment,  and  shall  have  certified  thereon 
rertnws^^-  ^^^^  ^^®  statement  of  the  Pleadings,  Orders,  Reports, 
tified  by  Clerk  and  Proceedings  therein  contained  is  correct,  and  that 

for  such  inspection  and  Certificate,  the  Clerk  of  Re* 

cords  and  Writs  shall  be  entitled  to  receive,  and  he  is 

Fee.  hereby  authorized  to  receive  the  sum  of  five  pounds,  to 

be  by  him  paid  into  the  Suitors'  Fee  Fund. 

Lyndhurst,  C. 
Lanooale,  M.  R. 
Lancelot  Shadwbll,  V.  C.  E. 
James  Lewis  Knight  Bruce,  V.  C. 
James  Wioram,  V.  C. 
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ORDER  OP  COURT. 

Friday^  S2d  March^  1844. 

The  Right  Honourable  Johk  Singleton,  Lord 
Ltkdhurst,  Lord  High  Chancellor  of  Great 
Britain,  by  and  with  the  advice  and  assistance 
of  the  Right  Honourable  Henrt  Lord  Lang- 
dale,  Master  of  the  Rolls,  the  Right  Honour- 
able Sur  Lancelot  Shadwell,.  Vice-Chan- 
cdlor  of  England;  the  Right  Honourable  the 
Vice-Chancellor  Sir  James  Lewis  Knight 
Bruce,  and  the  Right  Honourable  the  Vice- 
Chancellor  Sir  James  Wigram,  doth  hereby, 
in  pursuance  of  an  Act  of  Parliament  passed 
in  the  fifth  and  sixth  years  of  the  reign  of 
her  present  Majesty,  intituled  **  An  act  for 
abolishing  certain  oflSces  in  the  High  Court 
of  Chancery,"  and  in  pursuance  and  execu- 
tion of  all  other  powers  enabling  him  in  that 
behalf,  order  and  direct  in  manner  following 
(that  is  to  say) : 

I. 

That  the  Clerks  of  Records  and  Writs  and  their  Fees  of  Clerict 
clerks,  shall,  in  lieu  and  instead  of  the  fee  of  1  Orf.  per  JlJ^®*^^'^*  ^^^ 
folio  for  all  office  copies  of  documents  (other  than  office  reduced  rrom ' 
copies  of  documents  left  for  inspection  as  exhibits)  men-  l^y*  '^  ®*''  P" 
tiooed  in  the  second  schedule  (a)  to  the  Order  of  Court 
of  the  26th  day  of  October  1842,  receive  and  take  for  all 

such 

(a)  Sviprh,  p.x]aTi. 
d% 
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1844.       such  office  copies,  bespoke  after  the  2Sd  day  of  March 
instant,  a  fee  of  %dL  per  folio,  and  no  more. 

11. 
That  this  order  be  entered  with  the  Registrar  of  the 
High  Court  of  Chancery. 

Ltndhurst,  C. 
Langdale,  M.  R. 
Lancelot  Shadwsll,  V.  C.  E. 
J.  L.  Knight  Bruce,  V.  C. 
James  Wigram,  V.  C. 
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ORDER  OF  COURT, 

Monday^  15th  Jpril^  1844. 

Tss  Right  Honourable  John  Singleton,  Lord 
Ltndhurst,  Lord  High  Chancellor  of  Great 
Britain,  by  and  with  the  advice  and  assistance 
of  the  Right  Honourable  Henrt  Lord  Lang- 
DALE,  Master  of  the  Rolls,  the  Right  Honour, 
able  Sir  Lancelot  Shadwell,  Vice-Chan- 
cellor  of  England,  the  Right  Honourable  the 
Vice-Chancellor  Sir  James  Lewis  Knight 
Bruce,  and  the  Right  Honourable  the  Vice- 
Chancellor  Sir  James  Wigram,  doth  hereby, 
in  pursuance  of  an  Act  of  Parliament  passed 
iD  the  fifth  and  sixth  years  of  the  reign  of 
her  present  Majesty,  intituled  <*  An  act  for 
abolishing  certain  Offices  in  the  High  Court 
of  Chancery  in  England,''  and  in  pursuance 
and  execution  of  all  other  powers  enabling 
him  in  that  behalf,  order  and  direct  in  manner 
following  (that  is  to  say) : 

I. 

That  the  Examiners  of  the  High  Court  of  Chancery  Ezanunert' 
shaD,  in  lieu  and  instead  of  the  fee  of  I4A  per  folio,  re-  copieired*^ 
cdTsble  by  them  for  all  oflBce  copies  of  interrogatories,  ^^^  i^^-  ^p 
depositions,  or  other  documents,  receive  and  take  for 
all  such  o£Bce  copies,  bespoke  after  the  16th  day  of 
^fnl  instant,  a  fee  of  8</»,  and  no  more. 

n.  That 
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That  this  order  be  entered  with  the  Registrar  of  the 
High  Court  of  Chancery. 

(Signed)    Lyndhurst,  C. 
Langdale,  M.  R. 
Lancelot  Suadweix,  V.  C.  E. 
J.  L.  Knight  Bruce,  V.  C. 
James  Wigram,  V.  C. 
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ORDER  IN  LUNACY. 

18th  ApHk  1844. 
Whereas  it  is  important  to  enforce  the  passing  of  the 
AccoQDts  of  the  Committees  and  Receivers  of  Lunatics' 
Estates,  and  the  Payment  of  the  Balances  due  thereon : 
and  whereas  the  lELstates  of  Lunatics  may  be  placed  in 
jeopardy,  by  reason  of  the  Sureties  for  the  Committees 
and  Receivers  dying,  or  being  declared  Bankrupt  or 
Insolvent :  — 

It  is  ordered,  HThat  the  Commissioners  in  Lunacy  Conunii* 

111...  11     «•  •  '^i*  tiODen  shall 

sball  jomtly  or  severally,  from  time  to  time,  fix  the  times  jointly  or 

within  which  all  Committees  and  Receivers  in  the  matters  »f ^c™Wy  fix 

timet  within 

in  their  offices,  shall,  annually  or  at  such  longer  or  shorter  which  Corn- 
periods  as  may  to  such  Commissioners  or  Commissioner  j^ecSmJTare 
seem  proper,  procure  their  accounts  to  be  delivered  into  to  delhrer  in 
the  Commissioners'  Office;  and  that  all  Committees  J^ounts  and 
nd  Receivers  shall,  after  their  accounts  shall  have  been  P>y  ^^  ^X 
ddivered  into  the  Commissioners'  Office  as  aforesaid, 
procure  them  to  be  proceeded  on,  examined,  and  settled, 
at  or  within  such  times  as  the  Commissioners  may 
jointly  or  severally,  from  time  to  time,  direct ;  and  that 
the  Commissioners  shall,  jointly  or  severally,  also  fix 
the  times  within  which  such  Committees  and  Receivers 
shall  pay  the  balances  which  shall  appear  due  on  pass- 
ing such  accounts,  or  such  parts  thereof  as  the  Com- 
missioners, jointly  or  severally,  shall  certify  to  be  proper 
to  be  paid  by  such  Committees  and  Receivers ;  and  also, 
vheo  it  shall  to  such  Commissioners  or  Commissioner 
seem  proper,  the  times  within  which  such  Committees 
and  Receivers  shall  cause  to  be  laid  out  such  balances, 
and  any  sum  of  dividends  or^cash  at  the  Bank,  to  which 
the  lunatics  respectively  may  be  then  entitled* 

And 


Uy 
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And,  in  case 
of  their  de- 
faolty  shall 
disallow  th&T 
salaries,  and 
charge  them 
with  interest 
at  SL  per  cent. 


And  it  is  hereby  further  ordered,  with  respect 
to  such  Committees  and  Receivers  as  shall  make  default 
in  any  of  the  matters  aforesaid,  that  the  Commissioners 
shall  jointly  or  severally,  from  time  to  time,  if  good 
cause  be  not  shewn  to  such  Commissioners  or  Commis- 
sioner to  the  contrary,  not  only  disallow  the  salaries  (if 
any)  claimed  by  such  Committees  or  Receivers,  or  their 
representatives,  but  also  charge  them  with  interest  after 
the  rate  of  5L  per  cent  per  annum  upon  any  balances, 
dividends,  or  cash,  during  the  time  the  same  respectively 
shall  appear  to  have  improperly  remained  in  hand,  or 
uninvested,  as  the  case  may  be. 


And  where 
their  suretiet 
are  dead  or 
insolventy  shall 
fix  a  time  for 
their  gifing 
new  securitj. 


And,  in  case 
of  their  d^ 
fault,  shall 
without  spe- 
cial order, 
enquire  and 
report  who 
are  proper 
persons  to  be 
appointed  in 
their  place. 


And  it  la  hereby  further  ordered^  That  every 
Committee  and  Receiver  in  any  matter  in  lunacy  shall, 
on  each  occasion  of  passing  his  accounts,  or  at  such 
other  times  as  the  Commissioners  may  jointly  or  seve- 
rally appoint  in  that  behalf  satisfy  the  Commissioners 
or  Commissioner,  by  affidavit  or  otherwise,  that  the 
sureties  of  such  Committee  or  Receiver  are  living,  and 
have  not  been  declared  bankrupt  or  insolvent;  and  if  it 
shall  appear  to  the  Commissioners  or  Conunissioneri 
that  any  surety  of  such  Committee  or  Receiver  is  not 
living,  or  has  been  declared  bankrupt  or  insolvent,  then 
that  such  Commissioners  shall  jointly,  or  severally, 
fix  the  time  within  which  such  Committee  or  Receiver 
shall  enter  into  fresh  security  as  Committee  or  Receiver 
of  the  estate  of  such  lunatic ;  and  that  in  default  of  his 
doing  so,  the  Commissioners  shall  jointly  or  severally 
(without  special  order),  inquire  and  report  who  is  or 
are  the  most  fit  and  proper  person  or  persons  to  be  ap- 
pointed Committee  or  Committees,  or  Receiver,  of  the 
estate  of  such  lunatic,  in  the  place  of  such  Committee 
or  Receiver  so  making  defiiult 
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And  it  is  hereby  further  ordereDi  ThRt  in  case       184& 
aoj  Committee  or  Receiver  shall,  at  any  time,  make  de-     ^"^"^^^"^ 
Guilt  ID  any  of  the  matters  aforesaidi  the  Commissioners  gjo)^'^,. 
or  Commissioner,  when  it  shall  to  them  or  him  seem  certify  de- 
fTopcTf  shall  certify  the  same  accordingly. 

And  it  is  hereby  ordered,  That  this  Order  be  en- 
tered with  the  Secretary  of  Lunatics,  and  that  a  copy 
of  it  be  fixed  op  in  the  oflSce  of  the  Secretary  of  Lunatics 
and  Commissioners  in  Lunacy. 

LYNDHURST  C. 
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1844. 


ORDER  OF  COURT. 

2lstJunej  1844>. 
Record  and  I.  That,  for  all  oflSce  copies  bespoke  after  the  22d 

feet  for  office    ^^7  of  June  instant,  the  clerks  of  records  and  writs  and 
^opi^  re-         their  clerks  shall,  in  lieu  and  instead  of  the  fee  of  BcL 

sd.  toed,  pet   P^f  folioy  receivable  by  them  under  the  Order  of  Court, 
folio.  dated  the  22d  day  of  March  last,  receive  and  take  the 

fee  of  ScL  per  folio,  and  no  more. 

Ditto,  ez-  II.  That,  for  all  office  copies  bespoke  after  the  S2d 

aminen  fees,    j^^  ^j-  jj^^  instant,  the  examiners  of  the  High  Court  oF 

Chancery  and  their  clerks,  shall,  in  lieu  of  the  fee  of  Sd. 
per  folio,  receivable  by  them  under  the  Order  of  Court 
dated  the  15th  day  of  jipril  last,  receive  knd  take  the 
fee  of  6d,  per  folio,  and  no  more. 

That  this  Order  be  entered  with  the  registrar  of  the 
High  Court  of  Chancery. 

(Signed)        Lyndhurst,  C. 

Langdale,  M.R. 
Lancelot  Shadwell,  V.CE. 
J.  L.  Knight  Bruce,  V.C. 
James  Wigram,  V.  C. 
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1844. 


ORDER  OF  COURT. 

13th  Naoember^  1844. 

L  That  for  all  office  copies  bespoke  after  the  14th  Record  and 

day  of  November  instant,  the  clerks  of  records  and  feet  for  oAce 

wriu  shall,  in  liea  and  instead  of  the  fee  of  6d.  per  ^'P'?!^ 

duced  noflB 

Ub,  receivable  by  them  under  the  Order  of  Court,  etf.  to  4dL  per 
dated  the  21st  day  of  June  last,  receive  and  take  the  fee  ^^^* 
Q{4d.  per  folio,  and  no  more. 

II.  T^AT  for  all  office  copies  bespoke  after  the  14th  ]>itto,  ez« 
day  of  November  insUnt,  the  examiners  of  the  High  •»>»«»*  ^»^ 
Goon  of  Chancery  and  their  clerks,  shall,  in  lieu  and 
iostead  of  the  fee  of  6d.  per  folio^  receivable  by  them 
noder  the  Order  of  Court,  dated  the  21st  day  of  June 
^  receive  and  take  the  fee  of  4fd.  per  folio,  and  no 
more. 

That  this  Order  be  entered  with  the  Registrar  of  the 
High  Court  of  Chancery. 

(Signed)        Ltndhurst,  C. 
,  Langdale,  M.  R. 

Lancelot  Shadwell,  V.CE. 
J.  L»  Knight  Bruce,  V.  C 
James  Wiobam ,  V.  C. 
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ORDER  OF  COURT. 

0 

6th  December^  1844. 
Solicitor  of  That  in  every  case  in  which  application  shall  be  in- 

to'birve  lu^ce  ^"^^  ^  made  for  the  discharge  of  any  prisoner  in 

ofapplicatioDs  contempt,  and  for  the  payment  out  of  the  suitors*  fund 

uncfer  the  «.   .  ^        i  •  t>   v^ 

1  W.  4.  e.zn.  ^'  ^^^  <^^^s  ^^  ^^^  contempt,  m  pursuance  of  the  pro- 

for  discharge  visions  for  that  purpose  contained  in  an  Act  of  the  first 
contempt  and  y^i*  of  the  reign  of  his  late  Majesty  King  William  the 
i7^cMtt"o*uT  ^®"*'*»  intituled  "  An  Act  for  altering  and  amending 
of  suitors'        the  law  regarding  commitments  by  courts  of  equity  for 

contempts,  and  the  taking  of  bills,  pro  cofrfetso^  notice 
in  writing  of  such  intended  application  shall  be  served 
upon  the  solicitor  to  the  suitors*  fund  two  dear  days 
at  the  least  before  the  day  upon  which  the  application 
is  intended  to  be  made. 

And  also  of  That  in  every  case  in  which  a  reference  to  the 
before  Master,  Master  under  the  said  act  shall  be  directed  to  inquire 
under  refer-     \^^  ^^  ^^^  ^^  ^^  poverty  of  any  prisoner  in  contempt, 

poverty  of  notice  in  writing  of  the  order  of  reference,  and  of  every 
sucbpnsoners.  ^g^rant  to  proceed  thereupon  before  the  Master,  shall 

be  duly  served  upon  the  solicitor  to  the  suitors'  fund. 

(Signed)        Lykouubst,  C. 

Lanodale,  M«R. 
Lancelot  Shadwell,  V.CE. 
J.  L.  Knight  Bbuce,  V.  C. 
James  Wioram,  V.  C 
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1845. 


ORDER  OF  COURT. 

12tb  February^  1845. 

That  the  Taxing  Masters  and  their  clerks  shall,  in  Per  cenuge 
lien  and  instead  of  the  fee  of  4/*9  for  per  centage  on  the  ation  of  cottt 
amount  of  every  bill  of  costs  as  taxed,  mentioned  in  reduced  from 
the  third  schedule  to  the  Order  of  Court  of  the  26th  day 
dOdcber  1842,  receive  and  take  the  fee  of  3^  for  such 
per  centage  and  no  more,  upon  all  bills  of  costs  brought 
in  for  taxation  after  the  ISth  day  oi  February  instant 

That  this  Order  be  entered  with  the  Registrar  of  the 
High  Court  of  Chancery. 

(Signed)       Lyndhurst,  C. 
Lanodale,  M.R. 
LAVCEuyr  Shadwkll,  V.CE. 
J.  L.  Knight  Bruce,  V.  C. 
James  Wxgbam,  V.C. 
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1845. 

ORDER  OF  COURT. 

8tb  Mi^f  1846. 

The  Right  Honourable  John  Singleton,  Lord 
Lyndhubst,  Lord  High  Chancellor  of  Great 
Britain,  by  and  with  the  advice  and  assistance 
of  the  Right  Honourable  Henry  Lord  Lang- 
dale,  Master  of  the  Rolls,  the  Right  Honour- 
able Sir  Lancelot  Shadwell,  Vice-Cban- 
cellor  of  England,  and  the  Right  Honourable 
the  Vice-Chancellor  Sir  James  Wigram,  doth 
hereby,  in  pursuance  of  an  Act  of  Parliament 
passed  in  the  fourth  year  of  the  reign  of  Her 
present  Majesty,  intituled  **  An  act  for  faci- 
litating the  administration  of  justice  in  the 
Court  of  Chancery/'  and  of  an  act  passed  in  the 
fourth  and  fifth  years  of  the  reign  of  Her  pre- 
sent Majesty,  intituled  '<  An  act  to  amend  an 
act  of  the  fourth  year  of  the  reign  of  Her  pre- 
sent Majesty,  intituled  *  An  act  for  facilitat- 
ing the  administration  of  justice  in  the  Court 
of  Chancery,* "  and  in  pursuance  and  execu- 
tion of  all  other  powers  enabling  him  in  that 
behalf,  order  and  direct  that  all  and  every  the 
rules,  orders,  and  directions  herein-after  set 
forth,  shall  henceforth  be,  and  for  all  purposes 
be  deemed  and  taken  to  be.  General  Orders 
and  Rules  of  the  High  Court  of  Chancery, 
viz, 

IfUroductory. 
Repeal  of  cer-       I.  The  several  Orders  comprised  in  the  General  Order 

wtoC^lTrin      ^f  ^^^  ^^  ""^  ^^'^'^  ^^2^»  ^''"^*^  '^''^  respectively  num- 
part,  bered 
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bered  1,  2,  3,  4,  5,  6,  8,  11,  12,  IS,  14,  IB,  16,  17,  18,  1845. 
19,  20,  22,  31,  37,  and  38,  and  the  amendments  made  ^^^V"^^ 
by  the  General  Order  of  the  23d  day  ofNooember  1831, 
in  such  of  the  same  Orders  as  are  respectively  numbered 
6,  13,  16,  17,  18,  and  19,  and  also  the  General  Order 
of  the  3d  day  of  April  1830,  and  also  the  several  Orders 
comprised  in  the  General  Order  of  the  21st  of  Decern^ 
Afr  1833  which  are  respectively  numbered  1,  7,  8,  10, 
12,  13,  14,  18,  21,  22,  26,  34,  35,  and  86,  and  the 
several  Orders  comprised  in  the  General  Order  of  the 
9th  of  Mmf  1839  which  are  respectively  numbered  1 
and  2,  and  the  several  Orders  comprised  in  the  General 
Order  of  the  26th  of  August  1841  which  are  respectively 
nambered  1,  2,  3,  4,  5,  8, 14,  20,  21,  22,  83,  84,  and  35, 
and  the  several  Orders  comprised  in  the  General  Order 
of  the  11th  of  April  1842  which  are  respectively  num- 
bered 1,  2,  4,  and  5,  and  all  other  Orders  and  parts  of 
Orders,  so  far  as  such  other  Orders  and  parts  of  Orders 
are  moonsistent  with  these  Orders,  but  not  further  or 
otherwise,  are  hereby  abrogated  and  discharged. 

XL  All  former  Orders  and  parts  of  Orders  not  spe-  Sulject  there- 

cificd  in  Order  L,  so  far  as  the  same  are  now  in  force,  '^^^'Jjjl* 

sod  consistent  with  these  Orders,  are  to  remain  in  full  main  in  force, 
force  and  effect. 

When  the  Orders  are  to  come  into  Operation. 

IIL  These  Orders  are,  as  to  all  suits  now  depending  Tbese  Ordera 
or  hereafter  to  be  commenced,  to  take  effect  on  the  28th  ^^^q^^ 
day  of  October  1 845.  1845. 

Interpretation. 

IV.  In  these  Orders  the  following  words  have  the  interpret- 
several  meanings  hereby  assigned  to  them,  over  and  ^^^^ 
above  their  several  ordinary  meanings,  unless  there  be 
something  in  the  subject  or  context  repugnant  to  such 
construction;  viz.— - 

e  it  1.  Words 


Uii 


ORDERS  IN  CHANCERY. 


1845. 


Dayi  when 
offices  may  be 
closed,  of 


.  1.  Words  ionporting  the  singnlar  number  inclade  the 
plural  number,  and  words  importing  the  plural 
number  include  the  singular  number. 

2.  Words  importing  the  masculine  gender  include 

females. 

3.  The  word  person  or  party  includes  a  body  politic 

or  corporate. 
4p.  The  word  bill  includes  information. 
5.  The  word  plamtiff  includes  informant. 

Official  Attendance  and  Vacations. 

V.  The  several  offices  of  the  Court,  except  the  offices 
of  the  Accountant-General  and  of  the  Masters  in  ordi- 
nary and  Taxing  Mastexs,  are  to  be  open  on  every  day 
of  the  year,  except 
Sundays, 
Good  Friday, 

Monday  and  Tuesday  in  Easter  Week, 
Christmas  Day,  —  and  — 
AU  days  appointed  by  proclamation  to  be  ob- 
served as  days  of  general  fast  or  thanks- 
giving. 


Accountant- 

General, 

Masters, 

Taxing 

Masters, 


VI.  The  offices  of  the  Accountant-General,  and  of 
the  Masters  in  ordinary  and  Taxing  Masters,  are  to  be 
open  on  every  dny  of  the  year,  except  the  days  specified 
in  Order  V.,  and  except  during  vacations. 


Master,  and 
Tasing  Mas- 
ter, of  Vaca< 
tion. 


VII.  The  offices  of  the  vacation  Master  in  ordinary, 
and  of  the  vacation  Taxing  Master,  are  to  be  open 
during  the  vacations  on  every  day  except  the  days  spe- 
cified in  Order  V. 


VacaUons. 


VIII.  The  vacations  to  be  observed  in  the  several 
offices  of  the  Court,  except  in  the'  office  of  the  Ac- 
countant-General,  are  to  be  four  in  every  year,  viz.  the 

Easter 
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Eatier  Tacation,  the  fVhiitun  vacation,  the  long  vacation,       1845. 
and  the CSmliNas  vacation ;  and—-  ^^^"V"^^ 

I.  The  Easter  Vacation  is  to  commence  and  terminate  Eiuter. 

on  such  days  as  the  Lord  Chancellor  shall  eveiy 

year  specially  direct ; 
S.  The  Whitsun  Vacation  is  to  commence  on  the  third  Whitsnn. 

day  after  Easter  Term,  and  to  terminate  on  the 

second  day  before  Trinity  Term  in  every  year ; 

3.  llie  Long  Vacation  is  to  commence  on  the  10th  Long. 

day  of  August^  and  terminate  on  the  28th  day  of 
October  in  every  year ; 

4.  The  Ckristnsas  Vacation  is  to  commence  on  the  CbristiUHs. 

24th  day  of  December  in  every  year,  and  termi- 
nate on  the  6th  day  of  the  following  month  of 

Januarys  uid 

5.  The  days  of  the  commencement  and  termination  of 

each  vacation  are  to  be  included  in  and  reckoned 
part  of  such  vacation. 

IX.  The  vacations  in  the  office  of  the  Accountant-  Long  Vacation 
General  are  to  be  the  same  as  in  the  other  offices,  except  Qenml  to  be* 

as  to  the  Lonir  Vacation,  which,   in*  that  office,  is  to  regulated  hy 

7  .  ,    ,  •     T      1  Lord  Chan- 

commence  and  termmate  on  such  days  as  the  Lord  cellor. 

Qumcellor  shall  every  year  direct. 

X.  The  Lord  Chancellor  may  from  time  to  time,  by  Lord  Chan- 
special  order,  direct  the  offices  to  be  closed  en  days  atier'^dllraiion 
other  than  those  mentioned  in  Order  V.,  and  direct  any  of  vacations 

r  .1  .  1*1         and  days  of 

Of  toe  vacations  to  commence  and  termmate  on  days  closing  offices. 

diflerent  from  the  fixed  days  mentioned  in  Order  VI IL 


Computation  of  Time, 

XL  When  any  limited  time  From  or  after  any  date  or  Time  allowed 

event  is  appointed  or  allowed  for  doing  any  act  or  taking  ^^^  ^^^\\^  ^ 

any  now  com- 
puted. 
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1845. 


Month  means 
lunar  month. 


any  proceeding,  the  computation  of  such  limited  ttnae 
is  not  to  include  the  day  of  such  date  or  of  the  hap- 
pening of  such  event,  but  is  to  commence  at  the  be- 
ginning of  the  next  following  day ;  and  the  act  or  pro- 
ceeding is  to  be  done  or  taken  at  the  latest  on  the  last 
day  of  such  limited  time  according  to  such  computation. 

XII.  When  the  time  for  doing  any  act  or  taking  any 
proceeding  is  limited  by  months  not  expressed  to  be 
calendar  months,  such  time  is  to  be  computed  by  lunar 
months  of  twenty-eight  days  each. 


Sunday  or  XIII.     When  the  time  for  doing  any  act  or  taking 

other  holiday  j.  .  c*     ^  .l       j 

not  counted     ^^7  proceedmg  expires  on  a  Sunday  or  other  day  on 

when  the  last    which  the  offices  are  closed,  and  by  reason  thereof  such 
day.  . 

act  or  proceeding  cannot  be  done  or  taken  on  that  day, 

such  act  or  proceeding  is,  so  far  as  regards  the  time  of 

'     doing  or  taking  the  same,  to  be  held  to  be  duly  done  or 

taken  if  done  or  taken  on  the  day  on  which  the  offices 

shall  next  open. 


Purpoflet  for 
which  vaca- 
tions are  not 
to  be  reck- 
oned. 


XIV.  The  times  of  vacation  are  not  to  be  reckoned 
in  the  computation  of  the  times  appointed  or  allowed  for 
the  following  purposes ; 

1.  Amending  or  obtaining  orders  for  leave  to  amend 

bills. 

2.  Filing  or   referring  exceptions,  or   obtaining    a 

master's  report  on  exceptions,  in  cases  where  the 
time  is  not  limited  by  the  order  of  reference,  or 
by  notice  given  pursuant  to  Article  21.  of 
Order  XVI. 

8.  Setting  down  pleas,  demurrers,  or  objections  for 
want  of  parties. 

4.  Filing  replications,  or  setting  down  causes  under 
the  directions  of  Article  41.  of  Order  XVI. 


XV.  The 
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XV.  The  day  on  which  an  order  that  the  Plaintiff        1845. 
do  giTc  security  for  costs  is  served,  and  the  time  thence-      ^^''^^ 
forward  antil  and  including  the  day  on  which  such  order^on 
security  is  given,  is  not  to  be  reckoned  in  the  computap-  Plaintiff  to 
tioD  of  time  allowed  a  Defendant  to  plead,  answer,  or  for  costs  pre- 

demnr.  !«»*• "«»« 

from  runniDg 

till  obeyed. 
Times  aUamed  in  procedure. 

XVI.  The  times  of  procedure  are  to  be  the  same  in  Times  allowed 
town  causes  and  country  causes ;  and  in  the  cases  herein- 

ifter  mentioned  are  to  be  as  follow :  — 

1.  The  service  of  any  subpcena,  except  a  subpcena  For  service 

for  costs,  is  to  be  of  no  validity  if  not  made  ®  »"bp«°a. 
within  twelve  weeks  after  the  teste  of  the  wriU 

2.  The  service  of  a  copy  of  a  bill  upon  a  Defendant  For  service  of 

under  the  28d  of  the  Orders  of  the  26th  Au-  ^^^  **'"' 
gust  1841   is  to  be  of  no  vah*dity  if  not  made 
within  twelve  weeks  from  the  filing  of  such  bill, 
unless  the  Court  shall  give  leave  for  such  ser- 
vice to  be  made  after  the  expiration  of  such 
twelve  weeks. 
S.  If  a  Defendant  be  served  with  a  subpcena  to  ap-  For  appear- 
pear  to  or  to  appear  to  and  answer  a  bill,  he  is 
to  appear  thereto  within  eight  days  after  the  ser- 
vice of  such  subpcena. 

If  he  does  not,  he  ^becomes  subject  to  the  fol-  Consequences 

1      •      1*  i-Mv    '  of  default, 

lowmg  liabilities :  — 

1.  An  attachment  may  be  issued  against 
him. 

2.  An  appearance  may  be  entered  for 
him  on  the  application  of  the  Plaintiff. 

3.  If  the  bill  prays  for  an  injunction  to 
stay  proceedings  at  law,  the  Plaintiff 
may  obtain  an  order  for  the  common 
injunction,  if  no  injunction  has  been 
previously  obtained. 

4.  In 
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1845. 


For  entering 
of  Appearance 
by  record  and 
writ  clerk. 


For  entering 
appearance 
where  De- 
fendant served 
with  copy  bill. 


For  referring 
exceptions  for 
icandal  or 
impertinence. 


For  obtaining 
report  there- 


on. 


4.  In  cases  where  a  subpoena  has  been  served  m  the 

manner  specified  by  Order  XXIX^  and  a  De- 
fendant is  in  default  for  want  of  appearance^  the 
Plaintiff  may,  within  three  weeks  after  such  ser- 
vice, cause  an  appearance  to  be  entered  for  such 
Defendant  by  a  record  and  writ  clerk,  without 
special  order. 

5.  A  Defendant,  served  with  a  copy  of  a  bill  under 

the  2Sd  of  the  Orders  of  the  26th  August  1841, 
may,  witliin  twelve  days  after  such  service,  enter 
a  common  or  special  appearance  under  the  26th 
or  27th  of  the  same  Orders. 

If  he  does  not  do  so,  he  cannot  afterwards 
enter  either  a  common  or  special  appearance 
without  leave  of  the  Court ;  and  he  is  bound 
by  the  proceedings  in  the  cause,  unless  the 
Court  otherwise  directs. 

6.  Any  person  or  party  having  filed  exceptions  to 

any  pleading  or  other  matter  depending  before 
the  Court  for  scandal,  and  any  party  having  filed 
exceptions  for  impertinence,  is  to  obtain  an  order 
to  refer  the  same  to  the  Master  within  six  days 
after  the  filing  thereof. 

If  he  does  not,  the  exceptions  are  to  be  con- 
sidered as  abandoned,  and  the  costs  are  to 
be  paid  by  the  exceptant 

7.  Any  person  or  party  having  obtained  an  order  to 

refer  exceptions  to  the  Master  for  scandal,  and 
any  party  having  obtained  an  order  to  refer  ex- 
ceptions to  the  Master  for  impertinence,  is  to 
obtain  the  Master's  report  thereon  within  four- 
teen days  after  the  date  of  the  order,  or  within 
such  further  time  as  the  Master  thinks  fit  to 
allow. 

If  he  does  not,  the  order  is  to  be  considered 

as  abandoned,  and  the  costs  are  to  be  paid 

by  the  exceptant. 

8.  Any 
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8.  Any  person  or  party  objecting  to  the  Master^s  re-        1845. 

port  that  any  pleading  or  other  matter  referred     '"^"V*^^ 
to  him  is  scandaloas,  and  any  party  objecting  to  excepibnf  to 
the  Master^s  report  that  any  pleading  or  other  sucli  report. 
matter  referred  to  him  is  impertinent,  has  four 
days  after  the  filing  of  the  report,  within  which 
he  may  file  and  set  down  exceptions  thereto  and 
serve  the  order  for  setting  down  the  same,  before 
the  scandal  or  impertinence  is  expunged. 
If  he  does  not  do  so,  the  scandalous  or  im- 
pertinent matter  is  to  be  expunged. 

9.  Any  person  or  party  objecting  to  the  Master's  re- 

port that  any  pleading  or  other  matter  referred 
to  him  is  not  scandalous,  and  any  party  object- 
ing to  the  Master's  report  that  any  pleading  or 
other  matter  referred  to  him  is  not  impertinent, 
has  four  days  after  the  filing  of  the  report,  with- 
in which  he  may  file  and  set  down  exceptions 
thereto,  and  serve  the  order  for  setting  down 
the  same. 

10.  A  Defendant  may  demur  alone  to  any  bill  within  FordeQunring 
twelve  days  after  his  appearance  thereto,  but  not      "^^ 
afterwiirds. 

11.  A  Defendant  desiring  to  avoid  the  common  in-  For  answering 
junction  for  default  of  answer  has  for  that  pur-  ^^J^^i^ 
pose  only  eight  days  after  appearance,  within  junction, 
which  he  is  to  plead,  answer,  or  demur  to  a  bill 

praying  an  injunction  to  stay  proceedings  at  law. 
If  he  does  not  plead,  answer,  or  demur  within 
such  eight  days,  the  Plaintiff  is  entitled  as 
of  course,  and  without  an  attachment,  to 
the  common  injunction. 
IS.  A  Defendant  who  has  appeared  in  person  or  by  For  shewing 
hb  own  solicitor,  and  desires  to  shew  cause  ^^to*re^^ 
against  an  order  to  revive  being  made,  has  for  vive. 
that  purpose  only  eight  days  after  such  appear- 
ance. 


For  answering 
original  or 
supplemental 


Consequences 
of  default 


For  answerinff 
a  bill  amended 
before  answer. 


Consequences 

of  default. 
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ance,  within  which  he  is  to  plead  or  demar  to  a 
bill  of  revivor. 
If  he  does  not  plead  or  demur  within  such 
eight  days,  the  PlaintiflP  is  entitled  as  of 
course  to  the  common  order  to  revive. 
18.  A  Defendant  is  to  plead,  answer,  or  demur,  not 
demurring  alone,  to  any  original  or  supplemental 
bill,  within  six  weeks  after  appearance  thereto 
has  been  entered  by  or  for  him. 

If  he  does  not,  and  if  he  procures  no  enlarge- 
ment of  the  time  allowed,  he  is  subject  to 
the  following  liabilities :  — 

1 .  An  attachment  may  be  issued  against 

Him; 
S.  He  may  be  committed  to  prison,  and 
brought  to  the  bar  of  the  Court ;  and, 
S.  The   Plaintiff  may  file  a  traversing 
note,  or  proceed  to  have  the  bill  taken 
pro  comfeao  against  him. 
14.  If  the  Plaintiff  amends  his  bill  under  an  order  for 
leave  to  amend  obtained  and  served  before  answer, 
a  Defendant  is  to  plead,  answer,  or  demur,  not 
demurring  alone,  to  such  amended  bill,  within 
six  weeks  after  he  is  served  with  notice  of  the 
amendment  of  such  bill. 

If  he  does  not,  and  if  he  procures  no  enlarge* 
ment  of  the  time  allowed,  he  is  subject  to 
the  following  liabilities :  — 

1.  An  attachment  may  be  issued  against 
him; 

2.  He  may  be  committed  to  prison,  and 
brought  to  the  bar  of  the  Court ; 

8.  The  Plaintiff  may  file  a  traversing 
note,  or  proceed  to  have  the  bill  taken 
pro  coi^aso  against  him. 

15.  If 
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15.  If  a  Defendant  is  ordered  to  answer  amendments        1845. 
aod  exceptions  together,  he  is  to  put  in  his  fur-     ^-^V^ 
ther  answer  and  his  answer  to  the  amendments  amendments 

of  the  bill  within  four  weeks  after  he  is  serred  «nd  excep- 
tions together* 
with  notice  of  the  amendment  of  such  bill. 

If  he  does  not,  and  if  he  procures  no  enlarge- 
ment of  the  time  allowed,  he  is  subject  to 
the  following  liabilities :  — 

1.  An  attachment  may  be  issued  against 
him; 

2,  He  majr  be  committed  to  prison,  and 
brought  to  the  bar  of  the  Court ; 

S.  The  Haintiff  may  file  a  traversing 
note,  or  proceed  to  take  the  bill  pro 
cof^esso  against  him. 

16.  If  a  Defendant,  having  already  answered,  is  served  For  answeriDg 

•^1  I  1  bill  amended 

with  a  sabpcena  to  appear  to  and  answer  an  nf^uiswer. 

amended  bill,  he  is  to  plead,  answer,  or  demur, 
not  demurring  alone,  to  such  amended  bill,  within 
four  weeks,  after  an  appearance  thereto  has  been 
entered  by  or  for  him. 
If  he  does  not,  and  if  he  procures  no  enlarge- 
ment of  the  time  allowed,  he  is  subject  to 
the  following  liabilities :  — 

1*  An  attachment  may  be  issued  against  Consequences 
him;  of  default. 

2.  He  may  be  committed  to  prison,  and 
brought  to  the  bar  of  the  Court ;  and 

3.  The  Plaintiff  may  file  a  traversing 
note,  or  proceed  to  have  the  bill  taken 
pro  confe$so  against  him. 

17.  Within  twelve  days  after  the  filing  of  a  demurrer  For  setting 
to  the  whole  bill,  the  Pbintiff  desiring  to  submit  jemllrfSl*"'^ 
such  demurrer  to  the  judgment  of  the  Court  is  to 

cause  the  same  to  be  set  down  for  argument 

If 
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For  setting 
down  special 
demurrer. 


For  setting 
down  plea. 


How  soon  a 
Defendant 
sued  both  at 
law  and  in 
equity  may 
obtain  order 
on  Plaintiff  to 
elect. 


If  he  does  not,  such  demurrer  is  to  be  held 
sufficient,  and  the  Plaintiff  is  to  be  held  to 
have  submitted  thereto. 

18.  Within  three  weeks  after  the  filing  of  a  demurrer 
to  part  of  a  bill,  the  Plaintiff  desiring  to  submit 
such  demurrer  to  the  judgment  of  the  Court  is 
to  cause  the  same  to  be  set  down  for  argument. 

If  he  does  not,  such  demurrer  is  to  be  held 
sufficient,  and  the  Plaintiff  is  to  be  held  to 
have  submitted  thereto. 

19.  Within  three  weeks  after  the  filing  of  a  plea  to 
the  whole  or  part  of  a  bill,  the  Plaintiff  desiring 
to  submit  such  plea  to  the  judgment  of  the  Court 
is  to  cause  the  same  to  be  set  down  for  argument. 

If  he  does  not,  such  plea  is  to  be  held  good 
to  the  same  extent  and  for  the  same  pur- 
poses as  a  plea  allowed  upon  argument,  and 
the  Plaintiff  is  to  be  held  to  have  submitted 
thereta 

20.  A  Defendant  whose  answer  is  not  excepted  to,  or 
referred  back  on  former  exceptions,  all^[ing  that 
the  Plaintiff  is  prosecuting  him  in  this  Court  and 
also  at  law  for  the  same  matter,  may,  upon  the 
expiration  of  eight  days  after  his  answer  or  fur- 
ther answer  is  filed,  obtain  as  of  course,  on  mo- 
tion or  petition,  the  usual  order  for  the  Plaintifir 
to  make  his  election  in  which  Court  he  will 
proceed. 

21.  A  Defendant  whose  answer  is  excepted  to,  or  re- 
ferred back  on  former  exceptions,  alleging  that 
the  Plaintiff  is  prosecuting  him  in  this  Court  and 
also  at  law  for  the  same  matter,  may  by  notice  in 
writing  require  the  Plaintiff  to  procure  the  Mas- 
ter's Report  upon  the  exceptions  within  four 
days  from  the  service  of  the  notice. 

And 
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And  if  the  PlalnttflP  does  not  obtain  the  Mas-        1 845. 
ter's  Report  within  such  four  days,  such     ^'^V^*' 
Defendant  is  entitled  as  of  course,  on  mo- 
tion or  petition,  to  obtain  the  usual  order 
for  the  Plaintiff  to  make  bis  election   in 
which  Court  he  will  proceed. 
8i.  After  the  filing  of  a  Defendant's  answer,  the  Plain-  Time  allowed 
tiff  has  six  weeks  within  which  he  may  file  ex-  excSg^^^^ 
ceptions  thereto  for  insufficienc3\  insufficiency. 

If  he  does  not  file  exceptions  within  six  weeks, 
such  answer  on  the  expiration  of  the  six 
weeks  is  to  be  deemed  suflScient 
S3.  A  Defendant  desiring  to  avoid  a  reference  to  the  To  Defendant 
Master  of  exceptions  to  his  answer  for  insuf-    <>''»""'"*'**"8' 
ficiency,  has  for  that  purpose  only  eight  days 
after  the  filing  of  such  exceptions  within  which  he 
may  submit  to  the  same  before  reference. 

84.  If  a  Defendant,  not  being  in  contempt,  submits  to  To  Defendant 
exceptions  to  his  answer  for  insufiiciency  before  fo^^putllng"^ 
the  Plaintiff  has  obtained  an  order  to  refer  the  further  an- 
same  to  the  Master,  he  is  allowed  three  weeks 

from  the  date  of  the  submission  within  which  he 
is  to  put  in  his  further  answer  to  the  bill. 

85.  The  Plaintiff,  having  filed  exceptions  for  insuF-  Time  which 
£  '  .'rkrj^*  •        ^  ^  Plaintiff  muft 

naency  to  a  Derendant  s  answer  is  not  to  procure  ^g^^  before 
an  order  to  refer  them  to  the  Master  before  the  h«  ""f'^"  «*• 
expiration  of  eight  days  from  the  filing  of  such 
exceptions,  unless  in  a  case  of  election  he  is  re- 
quired by  notice  in  writing  from  such  Defendant 
to  procure  the  Master's  Report  on  such  excep- 
tions in  four  days,  pursuant  to  article  21.  of  this 
Order. 

86.  The  Plaintiff^  having  filed  exceptions  for  insuf-  Time  vithin 

ficiency  to  ai  Defendant's  answer,  is,  to  procure  ^gf^J  ^jj^p,* 

an  order  to  refer  them  to  the  Master  after  the 

expiration  of  eight  days  but  within  fourteen  days 

from  the  filing  of  such  exceptions. 
^OL.  I,  y  If 
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and  obtain  re- 
port thereon. 


Do.  where  ex- 
ceptions shewn 
Mcauie* 


Time  allowed 
to  Plaintiff  for 
referring  fur- 
ther answer. 


To  Defendant 
for  putting  in 
further  an- 
swer. 


If  he  does  not,  the  answer,  on  the  expiration 
of  such   fourteen  days,   is   to  be  deemed 
sufficient 
S7«  The  Plaintiff,'  having  obtained  an  order  for  refer- 
ring to  the  Master  exceptions  to  a  Defendant's 
answer  for  insufficiency,  or  for  referring  back  a ' 
Defendant's  answer  on  former  exceptions  for  in- 
sufficiency,   is   to   obtain  the  Master's  Report 
thereon  within  fourteen  days  from  the  date  of  the 
order,  or  within  such  further  time  as  the  Master 
shall  allow. 

If  he  does  not,  the  answer,  on  the  expiration 
of  such  fourteen  days  or  further  time,  is  to 
be  deemed  sufficient* 
S8.  The  Plaintiff,  having  shewn  exceptions  to  a  De- 
fendant's answer  for  insufficiency  as  cause  against 
dissolving  an  injunction,  is  to  obtain  the  Master's 
Report  thereon  within  four  days  after  the  date  of 
the  order  to  refer  them. 

If  he  does  not,  the  injunction  is  dissolved. 
29.  After  the  filing  of  exceptions  to  a  Defendant's 
answer  for  insufficiency,  and  any  further  answer 
put  in,  the  Plaintiff  has  fourteen  days  from  the 
filing  of  such  further  answer  within  which  he  may 
refer  the  answer  back  to  the  Master  on  the  old 
exceptions. 

The  answer,  if  not  referred  back  on  the  old 
exceptions  within  fourteen  days  after  such 
further  answer  put  in,  is,  on  the  expiration 
of  such  fourteen  days,  to  be  deemed  suffi- 
cient 
SO.  If,  after  a  reference  of  exceptions  for  insufficiency, 
or  a  reference  back  of  the  answer  on  the  old  ex- 
ceptions, a  Defendant,  not  being  in  contempt^ 
submits  to  answer,  or  the  Master  finds  the  an- 
swer to  be  insufficient,   the  Master  is  in  such 

cases 
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to  appoiot  the  time  within  which  sach  De«        1845. 
fendant  is  to  pot  in  his  farther  answer.  ^i^V^*' 

If  such  Defendant  does  not  obtain  time  from 
the  Master,  or  does  not  answer  within  the 
time  which  the  Master  allows,  the  Plaintiff 
may  sae  ont  process  of  contempt  against 
such  Defendant. 

91*  The  aaswer  of  a  Defendant  is  to  be  deemed  suffi-  Antwerp  wbeo 

«Utif  to  ^  deemed 

*^*^^»~  sufficient. 

1.  If  no  exception  for  insufficiency  be  filed  Where  no 
thereto  within  six  weeks  after  the  filing  ^^^^^ 
of  such  answer. 

S.  If  (exceptions  being  filed)  the  Plaintiff  does  Where  except 
not,  within  fourteen  days  after  the  filing  no"duly  re-*^ 
thereof  obtain  an  order  to  refer  them.       ferred. 

3»  If  (after  obtaining  snch  order)  he  does  not  Where  re- 
obtain    the    Master's    Report    thereon  report  thereon 
within  fourteen  days  from  the  date  of  ^^y  obtained, 
the  order,  or  within  such  further  time 
as  the  Master  may  allow. 

4.  If  he  does  not  obtain  an  order  to  refer  the  Wberefurther 

answer  back  t6  the   Master  on  the  old  duly  referred 
exceptions  within  fourteen  days  after  the  ^^^ 
filing  of  a  further  answer. 

5.  If  (after  obtaining  such  order)  he  does  Where  duly 

not  obtain  the  Master's  Report  thereon  bufno  report  | 

within  fourteen  days  from  the  date  of  the  ^^^y  obtained. 

order,  or  within  such  further  time  as  the 

Mastermsy  allow. 
8i  Id  esses  where  there  is  a  sole  Defendant,  or  where,  lime  allowed 
there  being  several  Defendants  they  all  join  in  o^^to""^ 
the  same  answer,  the  Plaintiff  may,  after  answer  smend  bill, 
sod  before  replication  or  undertaking  to  reply, 
obtam  one  order  of  course  for  leave  to  amend  Where  but 
the  bill,  at  any  time  within  four  weeks  after  the  ^^^^^^' 
SQswer  is  deemed  or  found  to  be  sufficient. 

f2  83.  In 


Where  several 
answers. 


For  amending 
pursuant  to 
such  order, 

Where  no 
injunction. 


Where  injunc- 
tion has  issued. 


For  answering 
amended  bill 
fny'mg  in- 
junction, so  as 
to  prevent  in- 
j  unction  heiog 
obtained  on 
affidavit. 


ORDERS  IN  CHANCERY- 

3.  In  cases  where  there  are  several  Defendants  who 
do  not  join  in  the  same  answer,  the  Plaintiff  (if 
not  precluded  from  amending,  or  limited  as  to 
the  time  of  amending  by  some  former  order) 
may,  after  answer  and  before  replication  or  un- 
dertaking to  reply,  at  any  time  within  four  weeks 
after  the  last  answer  is  deemed  or  found  to  be 
sufficient,  obtain  one  order  of  course  for  leave 
to  amend  his  bill. 

34.  The  Plaintiff,  having  obtained  an  order  for  leave    ' 

to  amend  his  bill,  has,  in  all  cases  in  which  such 
order  is  not  made  without  prejudice  to  an  injunc- 
tion, fourteen  days  after  the  date  of  the  order 
within  which  he  may  amend  such  bill. 

If  such  bill  be  not  amended  within  such  four- 
teen days,  the  order  for  leave  to  amend  be- 
comes  void,  and  the  cause,  as  to  dismissal, 
stands  in  the  same  situation  as  if  such  order 
had  not  been  made. 

35.  The  Plaintifi^  having  obtained  an  order  for  leave 

to  amend  his  bill  without  prejudice  to  an  injunc* 
tion,  must  amend  such  bill  within  seven  days 
from  the  date  of  the  order. 

If  such  bill  be  not  amended  within  such  seven 
days,  the  order  for  leave  to  amend  becomes 
void,  and  the  cause,  ns  to  dismissal,  stands  in 
the  same  situation  as  if  such  order  had  not 
been  made. 

36.  A  Defendant,  being  served  *with  subpoena  to  an- 
swer an  amended  bill  praying  an  injunction  to 
stay  proceedings  at  law,  and  desiring  to  avoid  a 
motion  for  an  injunction  on  affidavit  of  the  truth 
of  the  amendments,  has,  for  that  purpose,  only 
eight  days  after  appearance,  within  which  he  is  to 
plead,  answer,  or  demur  to  such  amended  bill. 


37.  The 
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S7.  The  Plaintiff  (not  obtaining  an  order  for  leave  to        1845. 

amend  his  bill)  must  either  file  his  replication  or     ^"^"V^^ 

set  down  the  caose  to  be  beard  on  bill  and  an-  ^ff^  ^)^°^  ^^ 

plication  or 

swer,  within  four  weeks  after  the  last  answer  is  setting  down 

deemed  or  found  to  be  sufficient  fJIS'L'i^^J" 

sod  answer. 

Otherwise  any  Defendant  may  move  to  dis- 
miss the  bill  for  want  of  prosecution. 

38.  If  the  Plaintiff  amends  his  bill  without  requiring  For  answering 
an  answer  to  the  amendments,  any  Defendant  not*requirin£ 
desiring  to  answer  the  same,  must  put  in  his  an  answer, 
answer  thereto  within  eight  days  after  being 

served  with  notice  of  the  amendment  of  the  bill, 
or  within  such  further  time  as  the  Master  may 
allow. 

39.  Where  the  Plaintiff  amends  his  bill  without  re-   For  filing  re- 

^     ^,  «  ,  plication  or 

qomng  an  answer  to  the  amendments,  and  no  iettingdown 

answer  is  put  in  thereto,   and  no  warrant  for  &c.,  where 
-     -         .  ,  J     ...      bill  has  been 

further  time  to  answer  the  same  is  served  within  amended 

eight  days  after  service   of  the  notice  of  the  ^^thoutre- 
amendment  of  suck  bill,  the  Plaintiff  is,  after  the  answer, 
expiration  of  such  eight  days,  but  within  four- 
teen days  from  the  time  of  such  service,  either  to 
file  his  replication,  or  to  set  down  the  cause  to  be 
heard  upon  bill  and  answer. 

Otherwise  any  Defendant  may  move  to  dis- 
miss the  bill  for  waqt  of  prosecution. 

40.  Where  tlie  Plaintiff  amends  his  bill  without  re-  Where,  after 
quiring  an  answer  to  the  amendments,  and  a  ment'^MMter 
Defendant,  within  eight  days  after  the  service  of  refuses  further 
the  notice  of  the  filing  of  the  amended  bill,  serves  ,^g,.^ 

a  warrant  for  further  time  to  answer  the  amend- 
ments, but  the  Master  refuses  to  grant  such 
further  time,  the  Plaintiff  is,  within  fourteen  days 
after  such  refusal,  either  to  file  his  replication  or 
to  set  down  the  cause  to  be  heard  on  bill  and 
answer. 

y  8  Otherwise 


Where,  after 
8uch  amend- 
ment. Defend- 
ant has  put  in 
a  further  an- 


swer. 


Warrant  to 
name  commis- 
sioners not  to 
be  applied  for 
till  tour  days 
after  replica- 
tion* 

Time  allowed 
for  examining 
witnesses. 


When  publi- 
catioo  IS  to 
pass. 


Time  allowed 
for  setting 
down  cause. 
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Otherwise  any  Defendant  may  move  to  dis- 
miss the  bill  for  want  of  prosecution. 

41.  If  a  Defendant  puts  in  an  answer  to  amendments 
to  which  the  PlaintiflPhas  not  required  an  answer, 
the  Plaintiff  must,  within  fourteen  dajrs  after  the 
filing  of  such  answer,  either  file  his  replication  or 
set  down  the  cause  to  be  heard  on  bill  and  an- 
swer, unless,  iq,the  mean  time,  he  obuuns  from  the 
Court  a  special  order  for  leave  to  except  to  such 
answer  or  to  amend  the  bill. 

Otherwise  any  Defendant  may  move  to  dis- 
miss the  bill'for  want  of  prosecution. 

42.  Parties  desiring  to  examine  witnesses  by  commis- 
sion, are  not  to  apply  for  a  warrant  to  name  com- 
missioners to  examine  witnesses,  until  after  the 
expiration  of  four  days  from  the  filing  of  the  re- 
plication. 

4S.  After  the  replication  is  filed,  parties  have  two 
months  to  examine  their  witnesses ;  and  if  such 
two  months  expire  in  the  long  vacation,  the  time, 
within  which  the  parties  are  to  examine  their 
witnesses,  is  extended  to  the  second  day  of  the 
ensuing  Michaelmas  Term. 

44.  After  the  expiration  of  two  months  from  the  filing 
of  the  replication,  publication  is  to  pass,  unless 
the  time  for  publication  has  been  enlarged,  in 
which  case  it  is  to  pass  on  the  expiration  of  the 
enlarged  time ;  but  if  the  two  months  or  the  en- 
larged time  expire  in  the  long  vacation,  publica- 
tion is  not  to  pass  till  the  second  day  o{  Michael" 
mas  term  ;  and  on  that  day  it  is  to  pass,  unless 
the  time  has  been  enlarged. 

45.  Within  four  weeks  after  publication  has  passed, 
the  Plaintiff  is  to  set  down  his  cause  and  obtain 
and  serve  a  subpoena  to  hear  judgment. 

Otherwise 
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Otherwise  any  Defendant  may  move  to  dis*        1845. 

miss  the  bill  for  want  of  prosecution.  ^■^^v^'^^ 

46.  A  snbpcena  to  hear  judgment  is  not  to  be  return-  SuBpcna  to 
able  at  any  time  less  than  one  month  from  the  when  re^n^^ 
teste  of  the  writ ;  and  it  is  to  be  served  at  least  "^'®  ^^^  ^  ^ 
ten  days  before  the  return  thereoC 

47.  There  must,  unless  the  Court  gives  special  leave  Two  dear 

to  the  contrary,  be  at  least  two  clear  days  between  J^"^"^  ^ 

the  service  of  a  notice  of  motion  and  the  day  motions 

named  in  the  notice  for  hearing  the  motion,  and 

at  least  two  clear  days  between  the  service  of  a  and  petitions. 

petition  and  the  day  appointed  for  hearing  the 

petition;  but,  in  the  computation  of  such  two 

dear  days,  Sundays  and  other  days  on  which  the 

offices  are  closed,  except  Monday  and  Tuesdajf 

in  Easier  week,  are  not  to  be  reckoned. 

48.  There  must  be  at  least  six  clear  days  between  the  Six  dear  days 
service  of  a  notice  of  motion,  by  the  Plaintiff,  for  ^^H^ngf^r 
the  appointment  of  a  guardian,  by  whom  a  De-  oppaiotment 
fendant  who  is  an  infant  or  a  person  of  weak  x)e^endaiir 
intellect  or  unsound  mind  may  defend  the  suit,  under  dis- 
and  the  day  named  in  the  notice  for  hearing  the 

motion. 

49.  At  any  time  within  three  weeks  after  the  execu-  When  Plain- 

tion  of  an  attachment  for  want  of  answer,  the  *'^,"1*^/?,?^® 

'to  take  bill 

Plaintiff  may  serve  a  Defendant  so  attached  with  pro  confato, 
a  notice  of  motion  that  the  bill  may  be  taken  pro 
confesso  against  him,  and  may  move  the  Court 
accordingly  as  directed  by  Order  LXXVI. 

XVIL  No  order  is  to  be  made  for  leave  to  file  ex-  No  exceptions 
cepiions  nunc  pro  tunc.  H^^um:. 

XVIII.  If  a  Defendant,  using  due  diligence,  is  unable  Master  may 
to  put  in  his  answer  to  a  bill  within  the  times  allowed  by  f^^  i^Mweiing 
Order  XVL  the  Master  (on  sufficient  cause  being  shown) 

/4  may 


Ixxviii 
1645. 


and  for  r^ 
portinff  upon 
exceptions. 


In  what  cases 
Master  may 
further  en* 
large  time. 


Discretion  in 
the  Court  to 
abridge  or 
enlarge  time 
generally. 
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may  allow  to  such  Defendant  such  further  time,  and  on 
such,  if  any,  terms,  as  to  the  Master  seems  just. 

XI.X*  The  Master  may  enlarge  the  time  for  making 
bis  report  upon  exceptions,  in  all  cases  where  the  time 
is  not  limited  by  the  order  of  reference,  or  by  notice 
given  pursuant  to  article  21.  of  Order  XVL 

XX.  In  qU  cases  where  the  Master  is  authorized  to 
appoint  the  time  for  any  proceeding,  or  to  enlarge  the 
time  allowed  for  any  proceeding  by  General  Order,  he 
may  further  enlarge  any  time  so  appointed  or  enlarged, 
by  himself,  and  on  such,  if  any,  terms,  as  to  him  seem 
just,  provided  the  application  for  such  enlargement  is 
made  before  the  expiration  of  the  time  previously  al- 
lowed, and  he  is  satisfied  that  such  enlargement  is  re- 
quired for  the  purposes  of  justice,  and  not  with  a  view 
to  create  unnecessary  delay. 

XXI.  The  power  of  the  Court  to  enlarge  or  abridge 
the  time  for  doing  any  act,  or  taking  any  proceeding  in 
a  cause,  upon  such,  if  any,  terms  as  the  justice  of  the 
case  requires,  is  unaffected  by  these  Orders. 


Stibpoena, 

Subpcmu.  XXII.  Subpoenas  to  appear,  or  to  appear  and  answer, 

able  if  served*  which  are  served  within  the  jurisdiction  of  the  Court, 

within  the        are  to  be  made  returnable  within  eight  days  after  the 
junsdiction.  .        t  i.  o  ^ 

service  thereof. 


When,  if  out 
of  the  juris- 
diction. 


XXIIL  Subpcenas  to  appear  or  to  appear  and  answer, 
which  are  served  out  of  the  jurisdiction  of  the  Court,  are 
to  be  made  returnable  at  such  time  after  the  service 
thereof  as  the  Court  by  special  order  may  direct ;  and 
if  an  answer  be  required,  each  such  subpoena  is  to  spe^ 

cify 
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dfy  the  time  after  service,  within  which  the  Defendant  is        1845. 
required  to  answer.  ^-^V^*^ 

XXIV.  All  writs  of  subposna  in  this  Court  are  to  be  How  to  be 
prepared  by  the  solicitor  of  the  party  requiring  the  same ;    *  pw^pft*"*^ 
and  the  seal  for  sealing  the  same  is  to  be  marked  or  in- 
scribed with  the  words  "  Subpcena  OflSce,  Chancery  ;*' 

and  such  writs  are  to  be  in  the  terms  mentioned  at  the  Form  of. 
feet  of  these  Orders,  or  as  near  as  may  be,  with  such  al- 
terations and  variations  as  circumstances  may  require. 

XXV.  In  the  interval  between  the  suing  out  and  ser-  May  be 

..  ,  ^.  ^    '    •  ^  .1  araended  be- 

▼loe  ot  any  subpoena,  the  party  sumg  out  tlie  same  may  f^re  service 

correct  any  error  in  Ae  names  of  parUes  or  witnesses,  and 
may  have  the  writ  re-sealed,  upon  payment  to  the  clerk 
of  the  Subpoena  OflSce  of  a  fee  of  one  shilling,  and  at 
the  same  time  leaving  a  corrected  praecipe  of  such  sub- 
poena, marked,  altered  and  re-sealed,  and  signed  with 
the  name  and  address  of  the  solicitor  or  solicitors  suing  - 
oat  the  same. 

XX VL  Service  upon  a  Defendant's  solicitor  of  a  sul>  Service  of, 
pceoa  to  answer  an  amended  bill,  or  to  hear  judgment,  "f  Defendant 
is  to  be  deemed  good  service  upon  the  party.  S^od  in  cer- 

« 

XXVII.  After  the  allowance  of  or  submission  to  ex-  Not  necessary, 
ceptions  to  an  answer  for  insufficiency,  a  Defendant  is  to  the^r^answer"'^' 

answer  within  the  time  appointed,  without  being  served  «/^«^  excep- 

...  ,         ,  °  tions  allowed, 

with  any  subpoena  to  make  a  better  answer. 


Service  of  Copy  BilL 

XXVIII.  Where  the  Plaintiff  has  omitted  to  serve  Copy  bill 

«ny  Defendant  with  a  copy  of  the  bill  under  the  2Srd  of  ">«y  •'".•fwd 

'  •^•'  by  bpecial 

the  Orders  of  the  26th  of  Ai^tat,  1841,  within  twelve  lenTe  after 

weeb  from  the  Hling  of  such  bill,  the  Court  inny,  if  it  *i£e 'weekL 

shall 
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1 845.  shall  think  fit,  upon  the  motion  of  the  Plaintiff^  without 
notice,  give  the  Plaintiff  leave  to  serve  such  Defendant 
with  such  copy,  within  such  time  and  upon  such  terms  as 
to  the  Court  seems  just. 


Appearance* 

In  what  cases       XXIX.  If  any  Defendant,  not  appearing  to  be  an  in- 
appearance      f^Q^  q^  ^  person  of  weak  or  unsound  mind  unable  of 

may  be  en-  *  ,    ,  ,     ,  .... 

tared  for  himself  to  defend  the  suit,  is,  when  within  the  jurisdiction 

derrof  r©-^^    of  the  Court,  duly  served  with  a  subpoena  to  appear  to 
cords  and        or  to  appear  to  and  answer  a  bill,  and  refuses  or  neg- 

lects  to  appear  thereto  Vithin  eight  days  after  such  ser«- 
vice,  the  Plaintiff  may,  after  the  expiration  of  such  eight 
days,  and  within  three  weeks  from  the  time  of  such  ser* 
vice,  apply  to  the  record  and  writ  clerk  to  enter  an 
appearance  for  such  Defendant;  and,  no  appearance 
having  been  entered,  the  record  and  writ  clerk  is  to 
enter  such  appearance  accordingly,  upon  being  satisfied, 
by  affidavit,  that  the  subpoena  was  duly  served  upon  such 
J)erendant  personally  or  at  his  dwelling-house  or  usual 
place  of  abode ;  and  after  the  expiration  of  such  three 
weeks,  or  after  the  time  allowed  to  such  Defendant  for 
In  what  cases  appearing  has  expii'ed,  in  any  case  in  which  the  record 
by  special        ^j^^j  ^,.j^  g|gj.jj  jg  j^qj.  hereby  required  to  enter  such  ap- 

Court  pearanoe,  the  Plaintiff  may  apply  to  the  Court  ibr  leave 

to  enter  such  appearance  for  such  Defendant;  and  the 
Court,  being  satisfied  that  the  subpoena  was  duly  served, 
and  that  no  appearance  has  been  entered  for  such  De- 
fendant, may,  if  it  so  thinks  fit,  order  the  same  accord- 
ingly. 

Appearance  XXX,  Any  appearance  entered  at  the  instance  of  the 

Defendant       Plaintiff  for  a  Defendant  who,  at  the  time  of  the  entry 
under  disa-      thereof,  is  an  infant  or  a  person  of  weak  or  unsound 

mind. 
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mind,  unable  of  himfidf  to  defend  the  suit,  b  irregular       1845. 
and  of  no  validity*  ^^^"V^^ 

XXXT,  In  case  it  appears  to  the  Court,  by  sufficient  Mode  of 
evidence,  that  any  Defendant  against  whom  a  subpoena  L^^ut  ^ 
to  appear  to  or  to  appear  to  and  answer  a  bill  has  issued,  Pendant  sut- 
hss  been  within  the  jurisdiction  of  the  Court,  at  some  li^nding. 
time  not  more  than  two  years  before  the  subpoena  was 
israed,  and  that  such  Defendant  is  beyond  the  seas,  or 
that  upon  inquiry  at  his  usual  place  of  abode  (if  he  had 
any),  or  at  any  other  place  or  places  where,  at  the  time 
when  the  subpoena  was  issued,  he  might  probably  have 
been  met  with,  he  could  not  be  found,  so  as  to  be  served 
with  process,  and  that,  in  either  case,  there  is  just  ground 
to  believe  that  such  Defendant  is  gone  out  of  the  realm, 
or  otherwise  absconded  to  avoid  being  served  with  pro- 
cess, then  and  in  such  case,  the  Court  may  order  that 
such  Defendant  do  appear  at  a  certain  day  to  be  named 
in  the  order;  and  a  copy  of  such  order,  together  with  a 
notice  thereof  to  the  effect  set  forth  at  the  foot  of  this 
Order,  may,  within  fourteen  days  after  such  order  made, 
be  inserted  in  the  London  Gazette^  and  be  otherwise  pub- 
lished as  the  Court  directs ;  and  in  case  the  Defendant 
does  not  appear  within  the  time  limited  by  such  order, 
or  within  such  further  time  as  the  Court  appoints,  then, 
on  proof  made  of  such  publication  as  aforesaid  of  the 
aforesaid  order,  the  Court  may  order  an  appearance  to 
be  entered  for  the  Defendant  on  the  application  of  the 
Plaintiff. 

Notice.-^*^  A.  B.J  take  notice,  that  if  you  do  not  appear 
pursuant  to  the  above  order,  the  Plaintiff  may  enter 
an  appearance  for  you,  and  the  Court  may  after- 
wards grant  to  the  Plaintiff  such  relief  as  he  may 
appear  to  be  entitled  to  on  his  own  showing/' 

XXXII.  If, 


Ixxxii 


ORDERS  IN  CHANCERY. 


1845. 


Mode  of 
proceeding 
agninst  Oe- 
fendnnt  under 
disability. 


Notice  thereof 
to  be  given  to 
the  father  or 
guardian. 


XXXII.  If,  upon  default  made  by  a  Defendant  in 
not  appearing  to  or  not  answering  a  bill,  it  appears  to 
the  Court  that  such  Defendant  is  an  infant,  or  a  person 
of  weak  or  unsound  mind  not  so  found  by  inquisition, 
so  that  he  is  unable  of  himself  to  defend  the  suit,  the 
Court  may,  upon  the  application  of  the  Plaintiff,  order 
that  one  of  the  solicitors  of  the  Court  be  assigned  guar- 
dian of  such  Defendant,  by  whom  he  may  appear  to 
and  answer  or  may  answer  the  bill  and  defend  the  suit. 

But  no  such  order  is  to  be  made,  unless  it  appears  to 
the  Court,  on  the  hearing  of  such  application,  that  the 
subpoena  to  appear  to  and  answer  the  bill  was  duly 
served,  and  that  notice  of  such  application  was,  after  the 
expiration  of  the  time  allowed  for  appearing  to  or  for 
answering  the  bill,  and  at  least  six  days  before  the  hear- 
ing of  the 'application,  served  upon  or  left  at  the  dwell- 
ing-house of  the  person,  with  whom  or  under  whose  care 
such  Defendant  was  at  the  time  of  serving  such  sub- 
poena, and  (in  the  case  of  such  Defendant  being  on 
infant  not  residing  with  or  under  the  care  of  his  father 
or  guardian)  that  notice  of  such  application  was  also 
served  upon  or  left  at  the  dwelling-house  of  the  father 
or  guardian  of  such  infant,  unless  the  Court,  at  the  time 
of  hearing  such  application,  thinks  fit  to  dispense  with 
such  last- mentioned  service. 


Mode  of 
proceeding 
against  De- 
fendant out  of 
jurisdiction. 


XXXIII.  Where  a  Defendant  in  any  suit  is  out  of 
the  jurisdiction  of  the  Court. 

1.  The  Court,  upon  application  supported  by  such 
evidence  as  shall  satisfy  the  Court  in  what  place 
or  country  such  Defendant  is  or  may  probably 
be  found,  may  order  that  the  subpoena  to  appear 
to  or  to  appear  to  and  answer  the  bill  may  be 
served  on  such  Defendant,  in  such  place  or  coun- 
try, or  within  such  limits  as  the  Court  thinks  fit 
to  direct. 

2.  Such 
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2.  Sach  order  is  to  limit  a  time  (depending  on  the        1845* 

pUce  or  country  within  which  the  subpoena  is  to  ^^^^^^ 
be  senred)  after  service  of  the  subpoena,  within 
which  such  Defendant  is  to  appear  to  the  bill, 
and  also  (if  an  answer  be  required)  a  time,  with- 
in which  such  Defendant  is  to  plead,  answer,  or 
demur,  or  obtain  from  the  Court  further  time  to 
make  his  defence  to  the  bill* 

3.  At  the  time  when  such  subpoena  shall  be  served, 

the  Plaintiff  is  also  to  cause  such  Defendant  to 
be  served  with  a  copy  of  the  bill,  and  a  copy  of 
the  order  giving  the  Plaintiff  leave  to  serve  the 
subpoena* 

4.  And  i^  upon  the  expiration  of  the  time  for  appear- 

ing, it  appears  to  the  satisfaction  of  the  Court 
that  such  Defendant  was  duly  served  with  the 
subpoena,  and  with  a  copy  of  the  bill  and  a  copy 
of  the  order,  the  Court  may,  upon  the  applica- 
tion of  the  Plaintiff,  order  an  appearance  to  be 
entered  for  such  Defendant 

XXXIV.  Affidavits  filed  for  the  purpose  of  proving  Affidaviu  of 
the  service  of  a  subpoena  upon  any  Defendant  are  to  ^7'^'  ^^"^ 
state,  when,  where,  and  how  such  subpoena  was  served, 

and  by  Whom  such  service  was  effected. 

XXXV.  The  Plaintiff,  having  duly  caused  an  ap-  Plaintiff  en« 
pesrance  to  be  entered  for  any  Defendant,  is  entitled,  as  of  entering'  ' 
sgainst  the  same  Defendant,  to  the  costs  of  and  incident  appearance, 
to  entering  such  appearance,  whatever  may  be  the  event 

of  the  suit ;  and  such  costs  are  to  be  added  to  any  costs 
which  the  Plaintiff  may  be  entitled  to  receive  from  such 
Defendant,  or  set  off  against  any  costs  which  he  may 
be  ordered  to  pay  to  such  Defendant;  but  payment 
thereof  is  not  to  be  otherwise  enforced  without  the  leave 
of  the  Court. 

XXXVL  A 


IXXXIT 
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Defendant  for 
whom  appear- 
ance has  been 
entered  may 
afterwards 
enter  one  for 
himself. 


XXXVI/  A  Defendant,  notwithstanding  that  an  ap- 
pearance may  have  been  entered  for  him  by  the  Plain- 
tiff^  may  afterwards  enter  an  appearance  for  himself  in 
the  ordinary  way ;  but  such  appearancCf  by  such  De- 
fendant, is  not  to  affect  any  proceeding  duly  taken,  or 
any  right  acquired  by  the  Plaintiff  under  or  after  the 
appearance  entered  by  him,  or  prejudice  the  Plaintiff's 
right  to  be  allowed  the  costs  of  the  first  appearance. 


No  appear- 
ance to  be 
entered  by 
Defendant 
after  twelve 
days  from  ser- 
vice of  copy 
bill  without 
special  order. 


XXXVIL  No  party  is  to  enter  either  a  common  or 
special  appearance  under  the  26th  or  37th  of  the  Orders 
of  the  26th  of  August  1841,  after  the  expiration  of 
twelve  days  from  the  service  of  the  copy  of  the  bill, 
without  first  obtaining  an  order  of  the  Court  for  that 
purpose,  such  order  to  be  obtained  on  notice  to  the 
Plaintiff,  and  to  be  granted,  if  the  Court  thinks  fit,  upon 
such  torms  as  are  just ;  and  any  party  so  entering  such 
common  or  special  appearance  is  bound  by  all  the  pro- 
ceedings in  the  cause  prior  to  such  appearance  being 
entered,  unless  the  Court  otherwbe  directs. 


Exceptions  for 


:ena 
adal 


scandal  or 
impertinence, 
bow  to  be 
taken. 


Scandal  and  Impertinence. 

XXXVIIL  No  order  is  to  be  made  for  referring  any 
pleading  or  other  matter  depending  before  the  Court 
for  scandal  or  impertinence,  unless  exceptions  are  taken 
in  writing  and  signed  by  counsel,  describing  the  par- 
ticular passages  which  are  alleged  to  be  scandalous  or 
impertinent. 


Time  allowed 
for  referring. 


XXXIX.  Where  any  person  or  party,  having  filed 
exceptions  to  any  pleading  or  other  matter  depending 
before  the  Court  for  scandal,  and  any  party  having  filed 
such  exceptions  for  impertinence,  does  not  obtain  an 

order 
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order  to  refer  the  same  to  the  Master,  within  six  days        1845. 
after  the  filing  thereof,  such  exceptions  are  to  be  con-     ^"^^v*^*^ 
sidered  as  abandoned)  and  the  person  or  party  by  whom 
such  exceptions  were  filed  is  to  pay  to  the  opposite 
party,  soch  costs  as  may  have  been  incurred  by  such 
party  in  respect  of  sach  exceptions. 

XL.  Where  any  person  or  party,  having  obtained  an  For  obtainmg 
order  to  i^fer  exceptions  to  the  Master  for  scandal,  and  ^^  ^^^ 
any  party  having  obtained  an  order  to  refer  such  ex- 
ceptions to  the  Master  for  impertinence,  does  not  obtain 
the  Master^s  report  thereon  within  fourteen  days  after 
the  date  of  the  order,  or  within  such  further  time  as 
the  Master  thinks  fit  to  allow,  the  exceptions  and  the 
order  referring  the  same  are  to  be  considered  as  aban* 
doned,  and  the  person  or  party  by  whom  such  excep-i 
tioDs  were  filed  is  to  pay  to  the  opposite  party  such 
costs  as  may  have  been  incurred  by  such  party,  in  re* 
sp^  of  such  exceptions,  order,  and  reference. 

XLL  Upon  the  expiration  of  four  days  from  the  No  expunging 
^g  of  the  Master's  report  that  any  pleading  or  other  ^f^er  report' 
nuuter  depending  before  the  Court  is  scandalous  or  im«  ^^* 
pertinent,  the  officer  having  the  custody  or  charge  of 
such  pleading  or  other  matter  is,  upon  production  to 
him  of  an  office  copy  of  the  Master's  report,  and  a  cer- 
tificate that  no  exception  thereto  was  filed,  or  an  affidavit 
that  no  order  to  set  down  any  such  exception  was  served 
^thin  four  days  after  the  filing  thereof,  to  expunge 
from  such  pleading  or  other  matter,  such  parts  thereof 
^  the  Master  has  found  to  be  scandalous  or  imperti* 
o^t,  and  thereupon,  the  person  or  party  requiring  such 
scandalous  or  impertinent  matter  to  be  expunged,  is  to 
pay  to  the  officer  expunging  the  same,  the  same  fee  as 
on  the  like  occasion  has  heretofore  been  paid  to  the 
Master. 

XLII.  The 


IxxKvI 
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1845.  XLII.    The  Master  having  found  any  pleading  or 

^'^^^^-  matter  depending  before  the  Court  to  be  or  not  to  be 

(liscredJn  "of  scandalous  or  impertinent,  b  to  direct  by  whom  the  costs 

Master.  of  and  consequent  upon  the  reference  are  to  be  paid. 


Com  mission! 
to  take  an- 
swers to  be 
returnable 
immediately. 


Commissiofi  to  take  Atmoer. 

XLIII.  All  commissions  to  take  answers  are  to  be 
made  returnable  without  delay ;  and  a  Defendant  in  a 
country  cause  is  not  to  be  permitted  to  crave  the  com- 
mon dedimus. 


Demurrer  or 
plea  may  be 
^et  down  by 
either  party 
without  being 
entered  with 
the  registrar. 


Costs,  where 

demurrer 

allowed. 


Entering  Demmrer  and  Plea* 

XLIV,  A  demurrer  or  plea  need  not  be  entered  with 
the  Registrar;  but  upon  the  filing  thereof  by  a  De- 
fendant, either  party  is  to  be  at  liberty  to  set  the  same 
down  for  argument  immediately. 

Demwren 

XLV.  Where  a  demurrer  to  the  whole  or  part  of  a 
bill  is  allowed  upon  argument,  the  Plaintiff,  unless  the 
Court  orders  to  the  contrary,  is  to  pay  to  the  demurring 
party  the  costs  of  the  demurrer,  and  if  the  demurrer  be 
to  the  whole  bill  the  costs  of  the  suit  also. 


General  de- 
murrer to  be 
set  down 
within  twelve 
days  after 
filing.   « 


Consequences 
to  Plaintiff  of 
default. 


XLVI.  Where  a  demurrer  to  the  whole  bill  is  not 
set  down  for  argument  within  twelve  days  afler  the  filing 
thereof,  and  the  Plaintiff  does  not,  within  such  twelve 
days,  serve  an  order  for  leave  to  amend  the  bill,  the 
demurrer  is  to  be  held  sufficient,  to  the  same  extent  and 
for  the  same  purposes,  and  the  Plaintiff  is  to  pay  to  the 
demurring  party  the  same  costs,  as  in  the  case  of  a  de- 
murrer to  the  whole  bill  allowed  upon  argument. 


Partial  de-  XLVII.  Where  a  demurrer  to  part  of  a  bill  is  not 

threrirwkfc"*  ^^  ^®^"  ^^^  argument  within  three  weeks  after  the 

filing 
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filing  thereof,  and  the  Plaintiff  does  not,  within  such        1845. 
three  weeks,  serve  an  order  for  leave  to  amend  the  bill,     ^"^V^^ 
the  demurrer  is  to  be  held  sufficient,  to  the  same  extent 
aid  for  the  same  purposes,  and  the  Plaintiff  is  to  pay  to  Conseciaeiicet 
the  demurring  party  the  same  costs,  as  in  the  case  of  a  default,  j 
demarrer  to  part  of  a  bill  allowed  upon  argument. 

PUa. 

XLVIII.  Where  a  plea  to  the  whole  or  part  of  a  bill  Costs,  where 

•     11       1  1      -TM  •    •<«•       1        1  plea  allowed* 

IS  allowed  upon  argument,  the  Plamtiff,  unless  he  un- 

dertakes  to  reply  to  the  plea,  or  the  Court  orders  to  the 
contrary,  is  to  pay  to  the  party  by  whom  the  plea  is  If  plea  be  to 
filed  the  costs  of  the  plea,  and  if  the  plea  be  to  the  u„ie8s  Plidn- 
wholebill,  the  costs  of  the  suit  also;  and  in  such  last-  tiff  under- 
mentioned case,  the  order  allowing  the  plea  is  to  direct  bill  to  be  dis^' 
the  dismissal  of  the  bill.  "i"^ 

XLIX.  Where  a  plea  to  the  whole  or  part  of  a  bill  Three  weeks 
is  not  set  down  for  arguoaent  within  three  weeks  after  pjaintifffor 

lie  filing  thereof,  and  the  Plaintiff  does  not,  within  such  wtting  down 
.  .or  undertak-* 

three  weeks,  serve  an.  order  for  leave  to  amend  the  l^ill,  ing  to  reply  to 

or  does  not,  within  such  three  weeks,  by  notice  in  writing,  P^^^ 

undertake  to  reply  to  the  plea,  the  plea  is  to  be  held 

good,  to  the  same  extent,  and  for  the  same  purposes, 

^  the  same  costs  are  to  be  paid  by  the  Plaintiff,  as  in 

the  case  of  a  plea  to  the  whole  or  part  of  a  bill  allowed 

opon  argument ;  and  where  the  plea  is  to  the  whole  bill.  Consequence 

the  Defendant  by  whom  such  plea  was  filed  may,  at  any 

time  after  the  expiration  of  such  three  weeks,  obtain  as 

of  coarse  an  order  to  dismiss  the  bill. 

L*  The  Plaintiff  having  undertaken  to  reply  to  a  plea  Effect  of  un- 
to the  whole  bill,  is  not,  without  the  special  leave  of  the  ^^^  puuntiff. 
^rt,  to  take  any  proceeding  agunst  the  Defendant  by 
whom  the  plea  was  filed  till  after  replication. 

Vol.  L  g  Election 
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.^j-^^  Election  to  proceed  at  Ijccm  or  in  Equity. 

Course  of  L'*   ^  Defendant  whose  answer  is  excepted  to  or 

proceeding  referred  back  on  former  exceptions,  alleging  that  the 
for  Defendant  •,,..«..  , .      .       ,  .    V,  ,     i 

when  sued       Flatntiff  is  prosecuting  him  m  this  Court  and  also  at 

both  at  law  \^^  f^j.  ^^  ^^^  matter,  may,  by  notice  in  writing,  re- 
and  excef>-  quire  the  Plaintiff  to  procure  the  Master's  report  on 
hU^answer?  ^  ^^  exceptions  within  four  days  after  the  service  of  such 

notice ;  and  if  the  Plaintiff  does  not  procure  the  Master's 
report  in  four  days  accordingly,  or  if  the  exceptions  be 
not  allowed,  such  Defendant  may  obtain,  as  of  course,  on 
motion  or  petition,  the  usual  order  for  the  Plaintiff  to 
elect  in  which  court  he  will  proceed,  with  the  usual 
directions;  but  the  Plaintiff  may  move  to  discharge  such 
order  on  the  merits  confessed  in  the  answer. 

Traversing  Note. 

Formoftra-  LIL  After  the  expiration  of  the  time  allowed  to  a 
where^ioa^  Defendant  to  plead,  answer*  or  demur  (not  demurring 
swer  has  been  alone)   to  any  original  or   supplemental  bill  or  bill 

amended  before  answer,  if  such  Defendant  has  filed  no 
plea,  answer,  or  demurrer,  the  Plaintiff  may  file  a  note 
at  the  record  and  writ  clerk's  ofBoe  to  the  following 
effect :  —  ^^  The  Plaintiff  intends  to  proceed  with  his 
cause  as  if  the  Defendant  had  filed  an  answer  traversing 
the  case  made  by  the  bill." 

Where  bill  LIII.  After  the  expiration  of  the  time  allowed  to 

amended  after  p'^^f  answer,  or  demur,  not  demurring  alone,  to  a  bill 

answer  and  no  amended  after  answer,  the  Plaintiff  (if  a  Defendant  has 

answer  put  in  ^,    .  ,  ,  .  ^- 

to  the  amend-  "^^  hied  any  plea,  answer,  or  demurrer)  may  file  a  note 

ments.  ^^  ^^  record  and  writ  clerk's  ofiice  to  the  following 

effect :  —  ^^  The  Plaintiff  intends  to  proceed  with  his 
cause,  as  if  the  Defendant  had  filed  an  answer  traversing 
the  allegations  introduced  into  the  bill  by  amendment." 

LIV.  After 
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liV.  After  the  expiratioo  of  the  time  allowed  to  a        1845. 
Defisodiiit  to  pat  Id  bis  further  answer  to  any  billy  the     ^^V^*' 
Plaiotiff  (if  such  Defendant  shall  not  have  put  in  any  f^^^antwcr 
farther  answer)  may  file  a  note  at  the  record  and  writ  put  In  after 
dark's  oflioe  to  the  folbwing  effect ;  —  «  The  Pkintiff  "**P^^"*- 
Jotesds  to  proceed  with  hb  cause,  as  if  the  Defendant 
bad  £led  a  further  answer  traversing  the  allegations  in 
the  bill  whereon  the  exceptions  are  founded/' 

LV.  Where  a  demurrer  or  plea  to  the  whole  bill  is  Travening 
overruled,  the  Flainti£^  if  he  does  not  require  an  an-  ^{^  ^^^ 
sier,  may  immediately  file  his  note  in  manner  directed  demurrer  or 
by  Orders  LIL  or  LIIL,  as  the  case  may  require,  and  ruled,  unfest 
vith  the  same  effectf  unless  the  Court,  upon  overruling  ^®  ^^^ 
such  demurrer  or  plea,  gives  Ume  to  the  Defendant  to  fendant  time, 
{dead,  answeff  or  demur;  and  in  such  case,  if  the  De* 
feodant  files  no  plea,  answer,  or  demurrer  within  the 
tone  so  allowed  by  the  Court,  the  Plaintiff^,  if  he  does 
oot  dien  require  an  answer,  may  on  the  expiration  of 
sodi  time  file  such  note. 

• 

LVI.  A  traversing  note  having  been  filed,  a  copy  How  to  be 
diereof  i^  to  be  served  on  the  Defendant  against  whom  *^^   * 
tbe  lame  is  filed,  in  the  manner  directed  by  the  nine* 
teeoth  and  twenQr-first  of  the  Orders  of  the  26th  of 
Ocicier  1842  for  the  service  of  documents  not  requiring 
persoDal  serviee. 

LVIL   A  traversing  note,  being  filed  and  a  copy  Effects  of, 
thereof  duly  served,  is  to  have  the  same  effect,  as  if  a  JJ^y^j^ 
Defendant  had  filed  a  full  answer  or  further  answer, 
trayersing  the  whole  bill,  or  such  parts  of  the  bill  as 
tbe  note  relates  to^  on  the  day  on  which  the  note  was 
filed. 

g  2  LVIII.  After 
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1845.  LVIII.  After  the  service  of  the  copy  of  a  traversing 

^''^^y'^  note  filed  as  aforesaid,  a  Defendant  is  not  at  liberty  to 
fe^ant %om'  P'^^>  answer,  or  demur  to  a  bill,  or  to  put  in  any  fur- 
answering,  &c.  ther  answer  thereto,  without  the  special  leave  of  the 

Court,  and  the  cause  is  to  stand  in  the  same  situation  as 
if  such  Defendant  had  filed  a  full  answer,  or  fiirtber  an- 
swer to  the  bill  on  the  day  on  which  the  note  was  filed. 

Injunction  to  stay  Proceedings  at  Lam. 
Common  in-         LIX.  The  Plaintiff  in  a  bill  praying  an  injunction  to 
and  how  ob^"  ^^7  proceedings  at  law  is  entitled,  as  of  course,  on 
tained.  motion  or  petition,  and  without  an  attachment,  to  the 

common  injunction  for  want  of  appearance,  if  a  Defend- 
ant has  not  appeared,  in  person  or  by  his  own  solicitor, 
on  or  after  the  expiration  of  eight  days  from  the  service 
of  the  subpoena,  and  for  want  of  answer,  if  a  Defendant 
is  in  default  for  want  of  answer,  on  or  after  the  expira- 
tion of  eight  days  from  the  day  on  which  an  appearance 
was  entered  by  or  for  him. 

After  common  LX.  The  Plaintiff  in  an  injunction  cause,  having 
injunction  ob-     .     ,  , 

tained  Plain-    obtained  the  common  injunction  to  stay  proceedings  at 

one'orS  ^*^*  ^^^^  ^^^  (either  before  or  after  the  answer  of  a  De- 
of  course  to  fendant  is  put  in,  and  whether  such  injunction  be  or  be 
out^prejudice.   ^^^  continued  to  the  hearing  of  the  cause)  obtain  one 

order,  as  of  course,  to  amend  his  bill  without  prejudice 
to  the  injunqtion ;  and-if  such  bill  be  amended  pursuant 
to  such  order,  such  Defendant  may  thereupon,  and 
although  he  may  not  have  put  in  his  answer  to  such 
bill  or  the  amendments  thereof,  move  the  Court,  on 
notice,  to  dissolve  the  injunction,  on  the  ground  that 
such  bill  as  amended  does  not,  even  if  the  amendments 
be  true,  entitle  the  Plaintiff  thereto. 

Revivor. 

vive^when^         LXI.  The  Plaintiff  in  a  bill  of  revivor,  or  of  revivor 

and 
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and  supplement,  is  entitled  as  of  course,  upon  motion        1845. 
or  petition,  to  the  common  order  to  revive,  if  a  Defend-     ^"^*v^^ 

ant,  having  appeared  in  person  or  by  his  own  solicitor,  JSn^^where 

does  not,  within  eight  days  after  such  appearance,  plead  Defendant 

or  demur  to  the  whole  bill,  or  to  so  much  thereof  as  ^PP®*"" 
prays  the  revivor. 

LXIL  If  the  Plaintiff  in  a  bill  of  revivor  or  of  re-  Wbensap. 
▼iror  and  supplement,  has  caused  an  appearance  thereto  S2^ento!cd 
to  be  entered  for  any  Defendant  against  whom  it  is  for  him. 
soDgbt  to  revive  the  suit,  and  such  Defendant  does  not, 
within  eight  days  ailer  such  appearance,  plead  or  demur 
to  the  whole  bill,  or  to  so  much  thereof  as  prays  the 
revivor,  the  Court  may,  if  it  thinks  fit,  make  the  com- 
OMm  order  to  revive,  upon  motion ;  such  motion  being 
made  on  notice  to  be  served  on  such  Defendant  as  other 
notices  of  motion,  if  such  Defendant  was  a  party  to  the 
sait  at  the  time  of  the  abatement  thereof;  but  if  such 
Defendant  was  not  a  party  to  the  suit  at  such  time,  then 
such  motion  is  to  be  made  on  notice  served  on  such 
Defendant  personally,  unless  it  appears  on  affidavit,  that 
the  Plaintiff  is  unable  or  ought  not  to  be  bound  to  serve 
sQch  notice  personally,  by  reason  of  such  Defendant 
bdng  out  of  the  jurisdiction,  or  being  concealed,  or  for 
aoy  other  canse ;  and  if  it  appears  to  the  Court  that  the 
Plaintiff  cannot,  or  ought  not  to  be  bound  to  serve  such 
oodoe  personally,  then  upon  notice  otherwise  served  or 
pnUished  as  the  Court  may  direct. 

LXIII.  In  cases  where  a  suit  abates  by  the  death  of  Defendant's 
a  sole  Phdntifl^  the  Court,  upon  motion  of  any  Defend-  l^^^^^^^"" 
ant  made  on  notice  served  on  the  legal  representative  death  of  sole 
of  the  deceased  Plaintiff,  may  order  that  such  legal  re-  *^*"°^  • 
presentative  do  revive  the  suit  within  a  limited  time,  or 
that  the  bill  be  dismissed. 

g  3  Amendments 
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1845.  Jmendmads  ofBUL 

^•^-kufc  USUV.  An  order  for  leave  to  amend'a  bill  may  be 

bni  nay  be  obtained,  at  any  time  before  answer,  npon  motion  or 

^^1^^^  petition,  without  notice. 


LXV.  An  order  for  leave  to  amend  a  bill,  cmly  for 
the  purpose  of  rectifying  some  clerical  error  in  names, 
dates  or  sums,  may  be  obtained,  at  any  time,  upon  mo- 
tion or  petition,  without  notice. 

LX  VI.  One  order  of  course  for  leave  to  amend  a  bill, 
as  the  Plaintiff  may  be  advised,  may  be  obtained  by  the 
Plaintiff,  at  any  time  before  filing  (or  undertaking  to 
file)  a  replication,  and  within  four  weeks  after  the 
answer,  or  the  last  of  several  answers  is  to  be  deemed 
sufficient ;  but  no  forther  order  of  course  for  leave  to 
amend  a  bill  is  to  be  granted  after  an  answer  has  been 
filed,  unless  in  the  case  provided  for  by  Order  LXV. 

LXVII.  A  special  order  for  leave  to  amend  a  bill  is 
not  to  be  granted  without  affidavit,  to  the  effect,  — 
first,  that  the  draft  of  the  proposed  amendments  has 
been  settled,  approved,  and  signed  by  counsel;  and 
second,  that  such  amendment  is  not  intended  for  the 
purpose  of  delay  or  vexation,  but  because  the  same  is 
considered  to  be  material  for  the  case  of  the  Plaintiff. 


Formofaffi- 
dayit  where 
•pecial  appli« 
cation  necet- 
tary. 


Further  aflS- 
davit  in  cer- 
tain 


LXVIIL  After  the  Plaintiff  has  filed  or  undertaken 
to  file  a  replication,  or  after  the  expiration  of  four  weeks 
from  the  time  when  the  answer  or  last  answer  Is  deemed 
sufficient,  a  special  order  for  leave  to  amend  a  bill  is 
not  to  be  granted,  without  further  affidavit  showing  that 
the  matter  of  the  proposed  amendment  is  material,  land 
could  not,  with  reasonable  diligence,  have  been  sooner 
introduced  into  such  bill. 


LXIX.  Such 
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LXDL  Siieh  affidavits  as  are  mentiooed  in  Orders       1845. 
LXVII.  and  LXVIII.  are  to  be  made  by  the  Plainti£F    ^-''V^^ 
and  his  solieitdry  or  by  the  solicitor  alone  in  case  the  b^^ladi^ 
Phuntiff  from  bdng  abroad  or  otherwise  is  unable  to 
jointherrin. 

LXX.  Where  the  PlamtifF  obtains  an  order  for  leave  Order  to 
to  amend  his  bill,  and  does  not  amend  the  same  within  acted  on 
Ae  time  limited  for  that  purpose,  the  order  to  amend  J*^j"  ^. 
becomes  void,  and  the  cause,  as  to  dismissal,  stands  in  ed,  a  nullity, 
the  same  situation  as  if  such  order  had  not  been  made. 

jbnended  BUL    No  Answer  required, 

LXXI.  Where  the  Plaintiff  amends  his  bUl  withdut  No  time  to  be 

granted  for 

requiring  an  answer  to  the  amendments,  no  warrant  for  amwering 
time  to  answer  such  amendments  is  to  be  granted  after  ^^^|^^ 
the  expiration  of  eight  days  from  the  service  of  the  no-  notice  of 

tice  of  the  amendment  of  the  bill.  ^o^  requiring 

an  answer. 

Defendant  likely  to  abscond  without  answering* 

LXXII.  IF  there  is  just  reason  to  believe  that  any  Mode  of 
Defendant  means  to  abscond  before  answering  the  bill,  against  D^ 
the  Court  may,  on  the  ex  parte  application  of  the  Plain-  f«n«^ant  sus- 
vSi  at  any  time  after  appearance  has  been  entered  for  tention  to  • 
snch  Defendant  by  the  Plaintiff,  order  an  attachment  ^^"1^*^; 
ibr  want  of  answer  to  issue  against  him ;  and  such  at- 
tadtment  is  to  be  made  returnable  at  such  time  as  the 
Court  directs. 

.    DefimdanU  Ma^dfar  want  of  Answer. 
LXXIIL  If  any  Defendant,  being  in  custody  of  the  Time  allowed 
seijeant-at-arms  or  of  a  messenger  under  an  attachment  uJJ^j^eftmdant 
for  want  of  his  answer,  is  not  brought  to  the  bar  of  the  attached  for 
Court  within  ten  days  after  he  was  taken  into  custody,  when^ncus!?^ 
be  is  to  be  discharged  out  of  custody  by  the  serjeant-at-  ^^y  ©f  officer 

g  4  arms 
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arms  or  messenger  in  whose  custody  keisy  witboat  pay- 
ment by  bim  of  the  costs  of  his  contempt,  which  in  such 
case  are  to  be  paid  by  the  Plaintiff;  but  if  such  De* 
jfendant  does  not  put  in  his  answer  within  eight  days 
after  such  discharge,  the  Plaintiff  may  cause  a  new  at- 
tachment to  be  issued  against  him  for  want  of  his 
answer. 


Wben  in 
prison. 


LXXIV.  If  any  Defendant  be  in  prison  under,  or 
being  already  in  prison  be  detained  under  an  attachment 
for  not  answering,  and  be  not  brought  to  the  bar  of  the 
Court  within  thirty  days  from  the  time  of  his  being  ac- 
tually in  custody  or  detained  (being  already  in  custody 
under  such  attachment),  he  is  to  be  discharged  from 
the  process  for  want  of  answer  under  which  he  was 
arrested  or  detained,  by  the  sheriff,  gaoler,  or  keeper  of 
the  gaol  in  whose  custody  he  is,  without  payment  of 
the  costs  of  his  contempt,  which  in  such  case  are  to  be 
paid  by  the  Plaintiff;  but  if  such  Defendant  does  not 
put  in  1ms  answer  within  eight  days  after  such  discharge, 
the  Plaintiff  may  cause  a  new  attachment  to  be  issued 
against  him  for  want  of  his  answer. 


Course  where       LXXV.  A  Defendant  being  brought  up  in  custody 

Defendant,  on  for  want  of  his  answer,  and  makine  oath  in  court  that 

being  brought 

up,  swears  h      ^^  ^  unable,  by  reason  of  poverty,  to  employ  a  solicitor 

is  too  poor.      to  put  in  bis  answer,  the  Court  is  thereupon  to  refer  it 

to  the  Master  to  inquire  into  the  truth  of  that  allegation, 
and  to  report  thereon  to  the  Court  forthwith ;  and  the 
Court  may  appoint  a  solicitor  to  conduct  such  inquiry 
on  the  behalf  of  such  Defendant ;  and  if  the  Master  re- 
ports such  Defendant  to  be  unable,  by  reason  of  poverty, 
to  employ  a  solicitor  to  put  in  his  answer,  the  Court 
may  assign  a  solicitor  and  counsel  for  such  Defendant 
to  enable  him  to  put  in  his  answer* 


Pro 
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Pro  cottfesso*    Prdiminary  Proceedings  \  845. 

LXXVI.  Upon  the  execotion  of  an  attachment  for  ^^\\^ 
r  .  -rx  -     ,  .        Mode  of  pro- 

want  of  answer  against  any  Defendanty  or  at  any  time  eeeding  to 

within  three  weeks  afterwards,  the  Plaintiff  may  cause  ^^^^'^^ 
nidi  Defendant  to  be  served  with  a  notice  of  motion  to  againtt  De- 
be  made  on  some  day  not  less  than  three  weeks  after  |,^  bom^t^ 
the  day  of  such  service,  that  the  bill  may  be  taken  pro  tached  for 
corfesso  against  such  Defendant ;  and  thereupon,  unless  ^^^^ 
such  Defendant  has,  in  the  mean  time,  put  in  his  answer 
to  the  bill  or  obtained  further  time  to  answer  the  same, 
the  Court,  if  it  so  thinks  fit,  may  order  th&  bill  to  be 
taken  pro  confesso  against  such  Defendant,  either  imme- 
daitdy,  or  at  such  time,  and  upon  such  terms,  and  sub- 
ject to  such  conditions,  as,  under  the  circumstances  of 
the  case,  the  Court  thinks  proper. 

LXXVII.  In  cases  where   any  Defendant,  either  When  De- 
being  or  not  being  within  the  jurisdiction  of  the  Court,  ^e  deemed 
does  not  put  in  his  answer  in  due  time  after  appearance  ^  ^^^*^ 
entered  by  or  for  him,  and  the  Plaintiff  is  unable,  with 
doe  diligence,  to  procure  a  writ  of  attachment  or  any 
subsequent  process  for  want  of  answer  to  be  executed 
agunst  such  Defendant,  by  reason  of  his  being  out  of 
the  jurisdiction  of  the  Court,  or  being  concealed,  or  for 
any  other  cause,  then  such  Defendant  is,  for  the  pur- 
pose of  enabling  the  Plaintiff  to  obtain  an  order  to  take 
the  bill  pro  cof^esto,  to  be  deemed  to  have  absconded  to 
vioHf  or  to  have  refused  to  obey  the  process  of  the 
Court. 

LXXVIIL  In  cases  where  any  Defendant  who^  under  Modeofpro- 
Orier  LXXVIL,  may  be  deemed  to  have  absconded  to  cSSf Xre^** 
avoid,  or  to  have  refused  to  obey  the  process  of  the  Court,  Defendant  has 
bas  appeared  in  person  or  by  his  own  solicitor,  the  Plain-  "PP*"®"' 
tiff  may  serve  upon  such  Defendant  or  his  solicitor  a  no- 
tice^ that  on  a  day  in  such  notice  named  (being  not  less 

than 
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than  fourteen  days  after  the  service  of  such  notice)  the 
Court  will  be  moved  that  the  bill  may  be  taken  pro  canfesso 
against  such  Defendant ;  and  the  Plaintiff  is,  upon  the 
hearing  of  such  Inotion,  to  satbfy  the  Court,  that  such  De- 
fendant ought,  under  the  provisions  of  Order  LXXVII.1 
to  be  deemed  to  have  absconded  to  avoid,  or  to  have  re- 
fused to  obey  the  process  of  the  Court ;  and  the  Court 
being  so  satisfied  and  the  answer  not  being  filed,  mayi 
if  it  so  thinks  fit,  order  the  bill  to  be  taken  pro  coij/esto 
against  such  Defendant,  either  immediately  or  at  such 
time  or  upon  such  further  notice  as,  under  the  circum- 
stances of  the  case,  the  Court  may  think  proper. 


Where  ap- 
pearance hai 
been  entered 
for  him. 


LXXIX.  In  cases  where  any  Defendant,  who,  under 
Order  LXXVII.,  may  be  deemed  to  have  absconded  to 
avoid,  or  to  have  refused  to  obey  the  process  of  the  Court, 
has  had  an  appearance  entered  for  him  under  Orders 
XXIX.,  XXXI.,  or  XXXIII.,  and  has  not  afterwards 
appeared  in  person  or  by  his  own  solicitor,  the  PiaintifF 
may  cause  to  be  inserted  in  the  London  Gazette  a  notice, 
that  on  a  day  in  such  notice  named  (being  not  less  than 
four  weeks  after  the  first  insertion  of  such  notice  in  the 
London  Gazette)  the  Court  will  be  moved  that  the  bill 
may  be  taken  pro  confessa  against  such  Defendant ;  and 
the  Plaintiff  is,  upon  the  hearing  of  such  motion,  to 
satisfy  the  Court,  that  such  Defendant  ought,  under  the 
provisions  of  Order  LXXVII.,  to  be  deemed  to  have  ab- 
sconded to  avoid,  or  to  have  refused  to  obey  the  process 
of  the  Court,  and  that  such  notice  of  motion  has  been 
inserted  in  the  London  Gazette^  at  least  once  in  every 
week  from  the  time  of  the  first  insertion  thereof  up  to 
the  time  for  which  the  said  notice  is  given ;  and  the 
Court,  being  so  satisfied  and  the  answer  not  having 
been  filed,  may,  if  it  so  thinks  fit,  order  the  bill  to  be 
taken  pro  canfesso  against  such  Defendant,  either  imme- 
diately or  at  such  time  or  upon  such  ftlrthef  notice  as, 

under 
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under  the  drcomitanccs  of  the  casei  the  Court  may  think        1 845. 
proper.  ^-^V^^ 

LXXX.  Any  Defendant  being  in  custody  for  want  Defendant  in 
of  hb  answer,  and  submittioff  to  have  the  bill  taken  custody  and 

...  ,  1      ^  Bubnaitting  to 

pro  ^arfeuo  against  hioii  may  apply  to  the  Court,  upon  have  bOl  taken 

moUoQ  with  notice  to  be  served  on  the  Plaintiff,  to  be  ^'I'^^-^ffl,, 

'  may  apply  tor 

disdiarged  out  of  custody.;  and  thereupon  the  Court  his  discharge. 

may  order  the  bill  to  b^  taken  pro  amfes$o  against  such 

Defendant,  and  may  prder  him  to  be  discharged  out  of 

custody  upon  such  terms  as  appear  to  be  just,  unless  it 

appears,  from  the  nature  of  the  Plaintiff's  case  or  other* 

wise^  to  the  satisfaction  of  the  Court  that  justice  cannot 

be  done  to  the  Plaintiff  without  discovery  or  further 

discovery  from  such  Defendant. 

Pro  cojifuso  —  Hearing :  Decree. 
LXXXI.  No  cattse,  in  which  an  order  is  made  that  Cause  not  to 
a  bill  be  taken  pro  eonfesso  against  a  Defendant,  is  to  be  ^mJ^y  o°n 
heard  on  the  same  day  on  which  the  order  is  made;  but  which  order 
the  cause  is  to  be  set  down  to  be  heard,  and  the  Court,  taking  bi\\  pro 
if  it  so  thinks  ftt,  may  appobt  a  spedal  day  for  the  conftuo. 
bearing  thereof. 

LXXXn.  A  Defendant  agahist  whom  an  order  to  Defendant  not 
take  a  hill  pro  confes$o  is  made^  is  at  liberty  to  appear  at  ?h''^ord  V^ 
the  bearing  of  the  cause ;  and  if  he  waives  all  objection  may  appear  at 
to  the  order,  but  not  otherwise,  he  may  be  heard  to  ^^d  areue  on 
signe  the  case  upon  the  merits  as  stated  in  the  bill.  the  menu. 

LXXXIIL  Upon  the  bearing  of  a  cause  in  which  a  In  what  cases 
bill  has  been  ordered  to  be  taken  pro  confissOf  such  de-  to\e^ab^lute 
cree  is  to  be  made  as  to  the  Court  seems  just;  and  in  against  such 
the  case  of  any  Defendant  who  has  appeared  at  the 
hearing  and  waived  all  objection  to  such  order  to  take 
Ae  bin  pro  confessOf  or  against  whom  the  order  has  been 

made 
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1845*       made  after  fqipearance  by  himself  or  his  own  solicitor,  or 
^^V^^^    upon  notice  served  on  or  after  the  execution  of  a  writ  of 
attachment  against  him,  tlie  decree  is  to  be  absolute* 

HowtheCourt      LXXXIV.  In  pronouncing  the  decree,  the  Court 
oise^  aff*ect\he  ^^V*  ^^^^^  upon  the  case  stated  in  the  bill,  or  upon  that 
estate  of  such   case  and  a  petition  presented  by  the  Plaintiff  for  the  pur- 
Defendant  by  .u  .         «j  •         r^L 
the  decree.       pose,  as  the  case  may  requure,  order  a  receiver  of  the 

real  and  personal  estate  of  the  Defendant  against  whom 
the  bill  has  been  ordered  to  be  taken  pro  confifsso  to  be 
appointed,  with  the  usual  directions,  or  direct  a  seques- 
tration of  such  real  and  personal  estate  to  be  issued,  and 
may  (if  it  appears  to  be  just)  direct  payment  to  be  made 
out  of  such  real  or  personal  estate,  of  such  sum  or  sums 
of  money,  as,  at  the  hearing  or  any  subsequent  stage  of 
the  cause,  the  Plaintiff  appears  to  be  entitled  to :  pro- 
vided that  unless  the  decree  be  absolute,  such  payment 
is  not  to  be  directed  without  security  being  given  by 
the  Plaintiff  for  restitution,  if  the  Court  afterwards 
thinks  fit  to  order  restitution  to  be  made. 

Decree  to  be  LXXXV.  A  decree  founded  on  a  bill  taken  pro 
tend  as  U8i^  confrsso  is  to  be  passed  and  entered  as  other  decrees. 

Copy  of  it  to  LXXXVI.  After  a  decree  founded  on  a  bill  taken  pro 
the*De^d"  cottfesso  has  been  passed  and  entered,  an  o65ce  copy 
sot:  thereof  is   (unless   the   Court  dispenses   with   service 

thereof)  to  be  served  on  the  Defendant,  against  whom 

the  order  to  take  the  bill  jpro  confesso  was  made,  or  his 

solicitor ;  and  if  the  decree  be  not  absolute  under  Order 

LXXXIIL,  such  Defendant  or  his  solicitor  is  to  be,  at 

if  not  absolute  ^^^  same  time,  served  with  a  notice,  to  the  efiect,  that  if 

to  be  accom.    gy^h  Defendant  desires  permission  to  answer  the  Plain- 

notice.  tiff's  bill  and  set  aside  the  decree,  application  for  that 

purpose  must  be  made  to  the  Court  within  the  time 

specified 
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specified  lo  tbe  notioei  or  that  such  Defendant  will  be        1845. 
absolutely  excluded  from  making  any  such  application.      ^"^V^**^ 

LXXXVII.  Jf  such  notice  as  is  mentioned  in  Order  Specifving  the 
LXXXVL  is  to  be  served  within  the  jurisdiction  of  the  to  Defendant 
Coorty  the  tune  therein  specified  for  such  application  to  for  setting  It 
be  made  by  the  Defendant  b  to  be  three  weeks  after 
serrioe  of  snch  notice ;  but  if  such  notice  is  to  be  served 
out  of  tbe  jurisdiction  of  the  Court,  snch  time  is  to  be 
specially  appointed  by  the  Court,  on  the  ex  'parte  applica- 
tioDoftfaePlamtifi: 

LXXXVIII.  No  proceeding  is  to  be  taken,  and  no  Estate  of  De- 
recover  appointed  under  the  decree,  nor  any  sequestrator  Jl°*^S^|^'b'^ 
under  any  sequestration  issued  in  pursuance  thereof,  is  the  decree  ir 
to  take  possession  o%  or  in  any  manner  intermeddle  with,  ^^^^'h*^*"'^' 
any  part  of  the  real  or  personal  estate  of  a  Defendant,  special  order, 
and  no  other  process  is  to  issue  to  compel  performance 
of  die  decree,  without  leave  of  the  Court,  which  is  to  be 
obuuned  on  motion  with  notice  served  on  such  Defendant 
or  his  solicitor,  unless  the  Court  dispenses  with  such 
service. 

LXXXIX.  Any  Defendant  waiving  all  objection  to  where  decree 

the  order  to  take  the  bill  pro  confesso,  and  submitting  to  J^fej|3^ij'* 

paj  iQch  costs  as  tbe  Court  may  direct,  may,  before  en-  may  have 

rolment  of  the  decree,  have  the  cause  reheard  upon  the  oQ^^rtain 

oierits  stated  in  the  bill,  the  petition  for  rehearing  being  terms, 
signed  by  counsel  as  other  petitions  for  rehearing. 

XC.  In  cases  where  a  decree  is  not  absolute  under  How  decree 
Order  LXXXIIL  the  Court  may  order  the  same  to  be  ^^yftl^de 
made  absolute  on  the  motion  of  the  Plaintiff,  made,  so. 

!•  After  the  expiration  of  three  weeks  from  the  ser- 
vice of  a  copy  of  the  decree  on  a  Defendant, 

where 
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1845*  where  the  decree  has  been  served  within  the 

-^t^^^  jurisdiction. 

2.  After  the  expiration  of  the  time  limited  by  the 
notice  provided  for  by  Order  LXXXVL,  where 
the  decree  has  been  served  without  the  jorisdio- 
tion. 
S«  After  the  expiration  of  three  years  fcom  the  date  of 
the  decree^  where  a  Defendant  has  not  been 
served  with  a  copy  thereof. 
And  such  order  may  be  made  either  on  the  first  hearing 
of  such  motion,  or  on  the  expiration  of  any  Furdier  time 
which  the  Court  may,  on  the  hearing  of  such  motion, 
allow  to  the  Defendant  for  presentsog  a  petition  for  leave 
to  answer  the  bill. 

Where  decree  XCL  Where  the  decree  is  not  absolote  under  Order 
Defendant  '  LXXXIIL  aod  has  not  been  made  sdisolute  nnder 
having  a  case    Order  XC,  and  a  Defendant  has  a  case  upon  merits  not 

not  appeanng  ^  .      ^  . 

in  the  bill,may  appearing  in  the  bill,  he  may  apply  to  die  Court  by 
ha?e  cauw  Petition  stating  snch  case,  and  submitting  to  such  t^ms 
reheard  and  with  respect  to  costs  and  otherwise  as  the  Cknirt  may 
any)  vacated.    ^^'^^  reasonable,  for  leave  to  answer  the  bill ;  and  the 

Court,  being  satisfied  that  such  case  is  proper  to  be  sub- 
mitted to  the  judgment  of  the  Court,  may,  if  it  tliinks 
fit,  and  upon  such  terms  as  seem  just,  vacate  the  iarol- 
ment  (if  any)  of  the  decree,  and  permit  such  Defendant 
to  answer  the  bill ;  and  if  permission  be  given  to  such 
Defendant  to  answer  the  bill,  leave  may  be  given  to -file 
a  separate  replication  to  such  answer,  and  issue 'may  be 
joined,  and  witnesses  examined,  and  such  proceedings 
had  as  if  the  decree  had  not  been  made,  and  no  pro- 
ceedings against  such  Defendant  had  been  had  in  the 
cause. 

Suit  may  be  XCII.  The  rights  and  liabilities  of  any  Plaintifi^  or 

cMsary  for°the  I^®f«nd*nt  under  a  decree  made  upon  a  bill  taken  pro 
purpose.  confesso 
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(a^a»  extend  to  the  representatives  of  any  deceased  1845. 
naintiffor  I^efiendant,  and  to  any  persons  or  person  ^^V^^ 
dumii^  under  any  person  who  was  Plaintiff  or  De- 
fendant at  the  time  when  the  decree  was  pronounced ; 
sod  with  reference  to  the  altered  state  of  parties  and  any 
oev  interests  acquired,  tJbe  Court  may,  upon  motion  or 
petition  served  in  such  manner,  and  supported  by  such 
evidence  as  under  the  circumstances  of  the  case  the  Court 
deems  su£Bcient,  permit  any  party,  or  the  representative 
of  any  party,  to  file  such  bill  or  bills,  or  adopt  such 
proceedings  as  the  nature  and  circumstances  of  the  case 
reqoire,  for  the  purpose  of  having  the  decree  (if  abso- 
late)  duly  executed,  or  for  the  purpose  of  having  the 
matter  of  the  decree  (if  not  absolute)  duly  considered, 
and  the  rights  of  the  parties  duly  ascertained  and  de- 
tenaioed. 

« 

Joining  Issue. 

XCIIL  No  subpoena  to  rejoinjs  hereafter  to  be  is*  Subp«pa 
sued ;  and  only  one  replication  is  to  be  filed  in  each  cause,  aboiSlfaiiKl. 
QDkss  the  Court  otherwise  orders ;  and  the  replication  One  replica- 
is  to  be  in  the  form  set  fordi  at  Uie  foot  of  this  Order,  or  ^^^""^^  *^  ^ 
as  near  thereto  as  circumstances  admit  and  require ;  and 
upon  the  filing  of  such  replication,  the  cause  is  to  be 
deemed  to  be  completely  at  issue ;  and  each  Defendant  After  notice 
may,  without  any  rule  or  order,  proceed  to  examine  his  party^may  ex- 
witnesses,  and  the  Plaintiff  may,  in  like  manner,  proceed  ■™°®  ^^^\ 

nesses  witnout 

to  etamine  his  witnesses  so  soon  as  notice  of  the  repli-  any  rule  or 
cation  being  filed  has  been  duly  served  on  all  the  De-  ^'^^' 
fendants  who  have  filed  an  answer  or  plea,  or  against 
whom  a  traversing  note  has  been  filed. 

Form  qf  Beplicaiion. 

"  Between  il  J?.        -  -  -        Plaintiff.     F^T^^f 

replication. 

*«  and  ^ 

'^  C.  D^  E.  Fj  G.  H^  8ic.  -  Defendants. 

"The 
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1845.  *^  The  Plaintiff  in  this  cause  hereby  joins  issae  with 

^■^^V^^*^  the  Defendant  C.  /)."  [all  the  Defendants  t»Ao  have  an-^ 
swered  or  pleaded ^  or  against  vohom  a  traversing  note  has 
beenJUed\i  ^^  and  will  hear  the  cause  on  bill  and  answer 
against  the  Defendant  E.  f*/'  \allthe  Defendants  against 
vAom  the  cause  is  to  be  heard  on  bill  and  answerlf  *'  and 
on  the  order  to  take  the  bill  as  confessed  against  the 
Defendant  6.  H!*  [as  t/ie  case  may  be']' 

Commission  to  examine  Witnesses. 
Commiiiions        XCIV.  Commissions  to  examine  witnesses  within  the 
to  two  com-     jurisdiction  of  the  Court  are  to  be  directed  to  two  com- 
misiionen        missioners  only,  and,  unless  the  Court  otherwise  orders, 
^*  are  to  be  made  returnable  without  delay ;  and  the  com- 

missioners are  to  be  either  barristers  or  solicitors  not 
concerned  in  the  cause,  and  each  one  of  such  two  corn- 
Powers  of,       missioners  is  to  have  all  such  power  and  authority  to  ex- 
amine witnesses,  as  have  heretofore  been  vested  in  the 
acting  commissioners  named  in  the    commissions  to 
examine  witnesses  which  have  heretofore  been  issued  ; 
Ooe  only  to      ^^^  ^®  commissioner  first  named  in  the  commissions  to 
*^*  be  hereafter  issued  is  alone  to  act  in  the  execution  of  any 

commission,  unless  he  is,  by  illness  or  other  suflScient 
cause,  incapacitated  from  acting  therein,  in  which  case 
the  commissioner  secondly  named  is  alone  to  act  in  the 
execution  of  such  commission* 

When  Plaintiff  XCV.  Immediately  after  the  replication  is  filed,  the 
SSSwST  Plaintiff,  if  he  thinks  fit,  may  give  notice  to  all  other 
mission.  parties  entitled  to  examine  witnesses  in  the  cause,  of  his 

intention  to  sue  out  a  commission  for  that  purpose ;  and 
the  Plaintiff,  if  he  gives  such  notice  within  two  days 
after  the  filing  of  the  replication,  or  before  any  De- 
fendant has  given  notice  of  his  intention  to  sae  out  a 
commission,  is  to  have  the  carriage  of  the  commission. 

XCVI.  After 
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XCVL  After  the  expiration  of  two  days  from  the       1845. 
filing  of  the  replication,  if  the  Plaintiff  has  not  preTiously     ^"^V^*^ 
gi?eD  notice  to  ail  other  parties  entitled  to  examine  wit-  fendilnt! 
nesses  in  the  cause  of  his  intention  to  sue  out  a  com- 
mission for  that  purpose,  any  Defendant  may  give  notice 
to  all  the  other  parties  entitled  to  examine  witnesses  in  the 
same  cause,  of  such  Defendant's  intention  to  sue  out  a 
coanoission  for  that  purpose ;   and  any  Defendant  so 
gifing  such  notice  is  to  have  the  carrioge  of  the  com- 
missioD,  unless  such  notice  be  given  by  more  than  one 
Defendant,  in  which  case  the  Defendant  who  first  gave 
such  notice  is  to  have  the  carriage  of  the  commission^ 


XCVIL  Where  the  parties  entitled  to  examine  wit*  How  eommii^ 

nae.^ :«  *u         -  -.    -.L  •     A-        r  A     won  IS  to  iuuc 

nesses  m  the  cause  agree  to  the  nommation  of  persons  to  ^i,^^  parties 
be  commissioners,  and  to  the  order  in  which  such  com-  agc^^ 
oiasioDers  are  to  be  named,  the  record  and  writ  clerk, 
opon  being  applied  to  for  the  purpose,  is  to  cause  a 
oommission  directed  to  such  persons  to  be  sealed  and 
(Uivered  to  the  person  entitled  to  have  the  carriage 
tbereo£ 

XCVIIL  If  all  the  parties  entitled  to  examine  wit-  How;  where 
nesses  in  the  cause  have  not,  within  four  days  after  the     ^^  ^      ' 
filing  of  the  replication,  agreed  to  the  nomination  of 
persons  to  be  commissioners,  any  party  entitled  to  ex- 
unine  witnesses  in  the  cause  may  apply  to  the  Master  Application  to 
to  whom  any  former  reference  in  the  cause  has  been  "^^^^*  * 
niade,  or  to  the  Master  in  rotation  in  case  no  former  re- 
ference has  been  made,  for  a  warranty  returnable  in  two 
days,  requiring  the  other  parties  to  attend  for  the  pur- 
pose of  having  commissioners  named ;  and  such  Master 
is  to  grant  such  warranty  and  the  same  being  duly 
served,  all  parties,  on  the  return  thereof,  are  to  propose 
oommissioners  ;  and  if,  among  the  persons  so  proposed, 

VouL  k  there 


CIV 
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1845. 

Matter  is  to 

select 


there  are  two  or  more  to  whom  do  just  olgeetionis  made, 
the  Master  b  to  select  or  nominate  and  certify  to  be 
commissioners  such  two  of  the  proposed  persons  as 
appear  to  him  most  proper  to  perform  the  duty;  hot  if 
it  appears  that  no  one  or  only  one  of  such  proposed 
persons  is  free  from  just  objection,  the  Master,  as  the 
case  may  l)e,  is  to  nominate  and  certify  two  proper  per- 
sons, or  to  nominate  one  proper  person  and  certify  him 
and  the  person  free  firom  objection,  to  be  the  commis- 
sioners. 


Aod  to  decide 
questions  as 
to  priority  of 
the  Coinints« 
sionen  and 
carria^of 
commission* 


XCIX.  If  any  question  arises  as  to  the  commissioner 
who  is  to  be  first  named,  or  as  to  the  party  who  is  to 
have  the  carrii^  of  the  commission,  the  Master  is  to 
determine  snch  question,  and  to  name  the  party  who  is 
to  have  the  carriage  of  the  commission. 


Additional 
commission 
may  be  ob- 
tained on 
Master's  cer* 
tificate. 


C.  If  any  party  entitled  to  examine  witnesses  in  a 
nuise  shall  desire  to  have  any  additional  commission 
or  commissions,  application  is  to-be  made  to  the  Master 
for  leave  to  sue  out  such  additional  commission  or  com* 
missions;  and  upon  the  Master's  certificate  that  such 
additional  commission  or  commissions  is  or  are  proper 
to  be  issued,  the  same  may  be  sued  out  in  the  same  man- 
ner as  a  first  or  only  commission;  and  in  case  the 
parties  do  not  agree,  any  question  respecting  the  com- 
missioners to  be  named  or  the  order  in  which  they  are 
to  be  named  in  the  commission,  or  any  question  respect- 
ing the  carriage  of  any  such  additional  commission,  is  to 
be  setded  by  the  Master  as  in  the  case  of  a  first  or  only 
commission. 


Proceedings 
to  be  taken 
by  the  party 
having  the 
carriage  of 
commission. 


CI.  The  Master  is  to  deliver  his  certificate  of  the 
nomination  of  the  commissioners  to  the  solicitor  of  the 
party  who  is  to  have  the  carriage  of  the  commission ; 
and  such  solicitor  is,  on  the  same  day,  or  at  the  latest 

on 
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on  the  day  next  following  the  date  of  the  Master's  cer*        1845. 

ficale,  to  file  the  same,  and  i%  within  two  days  from  the    ^^V^*^ 

dite  thereof,  to  take  an  office  copy  thereof  to  the  record 

ud  writ  elerk,  who  is,  on  the  same  day,  or  at  tlie  latest  on 

the  day  next  following  his  receipt  of  such,  office  copy,  to 

seal  a  commission  directed  to  the  persons  named  in  the 

certificate,  and  to  deliver  such  commission  to  the  soli* 

citor  fixrni  whom  he  received  the  certificate ;  and  such 

solicitor  having  received  the  conunisston  is,  within  one 

week  after  the  teste  thereof,  to  deliver  the  same  to  the  . 

oommissioner  therein  first  named,  if  he  be  at  the  time 

able  to  act  in  the  execution  of  the  commission,  but  if  not 

then  to  the  commissioner  secondly  named. 

CII.  If  any  solicitor  having  the  carriage  of  a  com-  Consecmeiicet 
nussioo  does  not,  within  six  days  after  the  date  of  the  ''^^'*  ^^^' 
Masters  certificate,  obtain  the  commission,  and  duly 
deliver  the  same  to  the  commissioner  by  whom  the  same 
is  to  be  executed,  any  other  party  entided  to  examine 
witnesses  may  apply  to  the  Master  for  leave  to  take  out 
a  new  commisaion  directed  to  the  same  commissioners, 
and  to  have  the  carriage  of  such  commission ;  and  the 
costsof  such  application  are  to  be  paid  by  the  party  in 
default,  whether  the  application  succeeds  or  not. 

Form  of  Commissiofu 
CIII.  The  form  of  a  commission  to   be  hereafter  Form  of  com- 
issued  for  the  examination  of  witnesses  is  to  be  as  fol- 
lows, with  such  (if  any)  variations  as  the  circumstances 
of  the  case  require :  — 

«  Victoria,  &c. 

*«  To  A.  B.  and  C.  /).,  greeting. 
^  Know  ye,  that  we,  in  confidence  of  your  prudence 
*'  and  fidelit}')  have  appointed  you,  and  by  these  pre-* 

A  2  "  sents 
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1845.  '^  sents  do  give  unto  each  of  you,  full  power  and  au- 

**  thority,  diligently  to  examine  all  witnesses  what* 
<<  soever,  upon  certain  interrogatories  to  be  exhibited 
'^  to  you  in  a  cause  wherein  JS.  JP.  is  Complainant  and 
*'  G.H.  and  others  are  Defendants;  and  therefore  we 
^*  command,  that  one  of  you  do^  at  certain  days  and 
*^  places  to  be  appointed  for  that  purpose,  cause  the 
^<  said  witnesses  to  come  before  you,  and  then  and 
**  there  examine  each  of  them,  apart,  upon  tlie  said  in- 
**  terrogatories,  either  on  their  respective  corporal 
*^  oaths  first  taken  before  you  upon  the  Holy  Evan- 
*'  gelists,  or  in  the  case  of  Quakers  upon  their  solemn 
"  aflSrmation  and  declaration,  or  in  such  other  solemn 
^  manner  as  is  or  may  be  authorized  by  law,  and  that 
«<  you  do  take  such  their  examinations  and  reduce 
*^  them  into  writing  on  parchment ;  and  wlien  you 
^*  shall  have  so  taken  them,  you  are  to  send  the  same 
**  to  us  in  our  Chancery  without  delay,  wheresoever 
**  it  shall  then  be,  closed  up  and  under  your  seal, 
**  distinctly  and  plainly  set,  together  with  the  said 
**  interrogatories  and  this  writ.  And  we  further 
<*  command  you,  that  before  you  act  in  or  be  present 
*^  at  the  swearing  or  examining  any  witness  or  wit- 
'*  nesses  you  do  take  the  oath  first  specified  in  the 
**  schedule  hereunto  annexed.  And  we  further  com- 
**  mand,  that  all  and  every  the  clerk  or  clerks  employed 
**  in  taking,  writing,  transcribing,  or  engrossing  the 
*'  deposition  or  depositions  of  witnesses  to  be  ex- 
*^  amined  by  virtue  of  these  presents  shall,  before  he 
*'  or  they  be  permitted  to  act  as  clerk  or  clerks  as 
**  aforesaid,  or  be  present  at  such  examination, 
**  severally  take  the  oath  last  specified  in  the  said 
**  schedule  annexed ;  and  we  also  give  to  you  full 
**  power  and  authority  to  administer  such  oath  to  such 
*<  clerk  or  clerks  in  manner  aforesaid.    Witness  oor- 

«  self 
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<*  selfat  Weshninsier^  the  day  of  ]  845. 

^  in  the  year  of  our  reign.  >^^^^^i/ 

"  Langdalb.** 

(Endorsement) 
"  By  order  of  Court.'* 

(Name  and  address  of  agent  and  solicitor  issuing  writ) 

« 

CIV.  The  oath  to  be  taken  by  a  commissioner  is  to  be  Form  of  Com* 
set  forth  in  a  schedule  annexed  to  the  commission,  and  ^g^h^ 
is  to  be  in  the  form  following ;  viz. 

^  Tou  shall,  according  to  the  best  of  your  skill  and 
^  knowledge,  truly,  faithfully,  and  without  partiality  to 
^  any  or  either  of  the  parties  in  this  cause,  take  the 
^  examinations  and  depositions  of  all  and  every  wit^ 
^ness  and  witnesses,  produced  and  examined  by 
**  virtue  of  the  commission  hereunto  annexed,  upon 
^  the  interrogatories  produced  and  left  with  you ; 
^  and  you  shall  not  publish,  disclose,  or  make  known 
**  to  any  person  or  persons  whatsoever,  except  to  the 
'^  clerk  or  clerks  by  you  employed  and  sworn  to 
^'secrecy  in  the  execution  of  this  commission,  the 
"  contents  of  all  or  any  of  the  depositions  of  the  wit- 
^  oesses,  or  any  of  them,  to  be  taken  by  you  by  virtue 
"of the  said  commission,  until  publication  shall  pass 
^  pursuant  to  some  general  or  special  order  of  the 
"  High  Court  of  Chancery. 

"  So  help  you  God.'' 

And  the  said  oath  is  to  be  taken  by  the  commissioner  Before  whom 
who  is  to  act  in  the  execution  of  the  commission  previ-  ^^ 

ot>sly  tohis  acting  therein,  before  any  master  in  ordinary 
w  before  any  master  extraordinary  of  the  Court  who  is 
oot  employed  or  concerned  in  the  cause,  and  such  mas- 
^  exuw>rdinary  is  hereby  authoriased  and  required  to 
admmister  such  oath. 

« 

A  a  CV.  The 
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1845.  CV.  The  oath  to  be  takui  by  the  clerk  w  derks 

^'^^*^'^     employed  in  taking,  writing,  transcribing,  or  ingrotstog 

Form  ofCon*.  ^y^^  depoiiUon  or  depositions  of  witnesses  to  be  examined 

clerk'*  oBtb.     by  virtue  of  a  commission  is  to  be  set  forth  in  a  schedule 

annexed  to  the  commission,  and  it  to  be  in  the  form 

following;  viz. 

"  You  shall  truly  and  faithfully,  and  without  par- 
**  tiality  to  any  or  either  of  the  parties  in  this  cause, 
*'  take  and  write  down,  transcribe  and  ingross,  the 
"  deposiUons  of  all  and  every  witness  and  witnesses 
"  produced  before  and  examined  by  either  of  the 
"  commissioners  named  in  the  commission  hereunto 
"  annexed,  as  far  forth  as  you  are  directed  and  em- 
"  ployed  by  the  said  commissioner  to  take,  write  down, 
"  or  ingross  the  said  depositions,  or  any  of  them ;  and 
"  you  shall  not  publish,  disclose,  or  make  known  to 
*'  any  person  or  persons  whatsoever,  the  contents  ol 
"  all  or  any  of  the  depositions  of  the  witnesses  or  any 
"  of  them  to  be  taken,  written  down,  transcribed,  oi 
"  ingrossed  by  you,  or  whereto  you  shall  have  re 
"  course,  or  be  any  ways  privy,  until  publication  shal 
"  pass  pursuant  to  some  general  or  special  order  o 
"  the  High  Court  of  Chancery. 

"  So  help  you  God." 

Before  whom  And  the  said  oath  is  to  be  taken  before  the  acting  com- 
to  be  taken,  niissjoner,  by  the  clerk  or  clerka  etnployed  as  aforesaid 
before  he  or  they  be  permitted  to  act  as  such  clerk  01 
clerks,  or  to  be  present  at  the  examination  of  witnesses 
under  the  commission  ;  and  the  commissioner  is  hereby 
authorized  and  required  to  administer  the  said  oath  t< 
such  clerk  or  clerks  accordingly. 

Ten  dajn  CVI.  The  commissioner  having  taken  such  oath  is 

Kii'en'<^tinie    "'  '''*  '"•*"nce  of  any  party  entitled  to  examine  wit 
and  place.         nesses,  to  sign  and  deliver  to  such  party  a  notice  ii 

writing 
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writii^  spetiSjiag  the  time  and  place  wheu  and  where  1845. 
he  will  propeed  to  eunune  witneasesi  aod  such  notice  ^^"V^^ 
is  to  be  dtdy  served  by  the  party  who  obtains  it  upon 
the  solicitors  of  all  the  other  parties  eotided  to  ^jcamine 
witnesses  nndet  the  commission ;  and  in  case  any  such 
party  has  no  sdicitor,  upon  such  partyi  at  least  ten  clear 
days  before  the  day  therein  named  for  proceeding  to  ex- 
amine witnesses. 

CVII.  All  depositions  of  witnesses  are  to  be  taken  Depoiitionf  to 
and  expressed  In  the  first  person  of  the  deponent,  ^^  pmon. 

CVIIL  If  the  examination  of  witnesses  cannot  be  Commisnoncr 
completed  in  one  day,  and  the  circumstances  of  the  case  ^^  ^^^^ 
permit,  the  commissioner  is  to  proceed  de  die  in  diem^ 
daring  six  hours  of  each  day  between  the  hours  of  eight 
in  the  morning  and  six  in  the  afternoon,  until  the  wit- 
Denes  for  all  parties  are  fully  examined ;  nevertheless, 
the  commissioner  may,  if  in  his  opinion  the  circumstances 
of  the  case  require  an  adjournment,  adjourn  tlie  pro-  Power  to  ad- 
ceedings,  from  time  to  time  and  from  place  to  place,  in  ^ 
such  manner  as  he  thinks  proper ;  but  he  is  in  all  cases 
to  enter  on  the  depositions  any  adjournment,  and,  where 
sadi  adjournment  is  from  place  to  place  or  otherwise 
than  dedie  in  diem^  the  cause  or  reason  of  such  adjourn-  Grounds  of 
meDt,and  he  is  also  to  enter  on  the  depositions  the  Jo'^bertSed! 
hours  of  the  day  on  which  he  commences  and  concludes 
the  examination  of  witnesses  on  each  day,  and  the  true 
cause  of  bis  not  proceeding  for  the  full  time  of  six  hours 
on  each  day,  if  such  should  be  the  case. 

CIX.  When  the  examination  of  witnesses  is  com*  Examination, 
pleted,  the  commissioner  is  to  seal  up  the  depositions,  pitted  to  be 
and  is  to  transmit  the  same,  sealed  up  with  the  com-  transmitted  to 
mission,  to  the  record  and  writ  clerk's  office.*  ^rit  office. 

h  4  ex.  The 
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ex.  The  commissioner  is,  for  the  performance  of 
bis  duty  as  such  commUtioner,  entitled  to  reodre  the 
owing  sums  of  money;  viz. 

For  every  day  in  which  he  is,  necea-    £  t.    A. 
sarily  and    without  any  defiuilt  of  hit 
own,  detuned  in  the  execution  of  the 
commission,  for  his  expenses  the  sum  of    2     S     0 

For  every  day  in  which  he  is  bon&JSde 
employed  in  the  examination  of  wit- 
nesses, the  further  sum  of        -  -     3     S     0 

For  every  mile  that  be  travels  directly 
from  his  place  of  residence  to  the  place 
where  he  opens  the  commission)  and 
from  place  to  place  where  the  commis- 
sion is  adjourned,  and  from  the  place 
where  he  last  acts  in  the  execution  of 
-  the  commission  to  his  place  of  residence, 
.    the  sum  of-  -  ■  -016 

Pi^lication, 

Publication  U)      CXI.  Publication  is  to  pass,  widiout  rule  or  order,  or 
MuwittKrat       ,  .  ■-.-..        CI 

rule  or  order,  the  expiratu>n  of  two  months  after  the  filmg  of  the  re- 
plication, unless  such  time  expires  in  the  long  vacation 
or  is  enlarged  hy  order. 

»1ien  publi-         CXII.  If  the  two  montlis  after  the  filing  of  the  re- 
catioo  ihall  ■.      .  ■       ■       i      .  >  i-      •       ■ 

pan  in  ordi-     plication  expire  in  the  long  vacation,  publication  is  tc 
atry  catei.        p^gg  q[,  ^be  second  day  of  the  ensuing  Michaelmas  term, 
unless  the  time  is  enlarged  by  order. 

When,  where        CXIII.  If  the  time  is  enlarged  by  order,  publicatior 
time  i«  en-        ,  ,  ,  ,  ,  ,  .      .         -  ■ 

ittxged.  ^  to  pii^S)  without  rule  or  order,  on  the  expiration  oftht 

enlarged  time,  unless  the  enlarged  time  expires  in  tht 
long  vacation]  in  which  case  publication  is  to  pasa^  with- 
out rule  or  order,  on  the  second  day  of  the  ensutn| 
MichaeltHOi 


I 
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Miekulmas  ieaOf  unless  the  time  is  further  enlarged  by       1 845. 
order. 


CXIV.  Any  Defendant  may,  upon  notice,  move  the  In  what  cases 
Court,  that  the  bill  may  be  dismissed  with  costs  for  Stjf  mo'e  to 

want  of  prosecution,  and  the  Court  may  order  accord*  dismiss  for 
.    ,  waotofpro- 

"V>7«  secution. 

1.  If  the  Plaintifl^  having  obtained  no  order  to  en- 

large the  time,  does  not  obtain  and  serve  an 
order  for  leave  to  amend  the  bill,  or  does  not 
file  the  replication,  or  set  down  the  cause  to  be 
beard  on  bill  and  answer,  within  four  weeks 
after  the  answer,  or  the  last  of  the  answers,  is 
found  or  deemed  to  be  sufficient,  or  after  the 
filing  of  a  traversing  note ;  or 

2.  If  the  Plaintiff,  having  undertaken  to  reply  to  a 

plea  to  the  whole  bill,  does  not  file  his  replica- 
tion within  four  weeks  after  the  date  of  his  un- 
dertaking; or 

3.  If  the  Plaintiff,  having  obtained  no  order  to  en- 

large the  time,  does  not  amend  the  bill  within 
fourteen  days  after  the  date  *of  the  order  for 
leave  to  amend ;  or 

4.  If  the  Plaintiff,  having  obtained  no  order  to  en-* 

large  the  time,  does  not  set  down  the  cause  to 
be  heard,  and  obtain  and  serve  a  subpoena  to  hear 
judgment  within  four  weeks  after  publication  has 
passed. 

CXV,  Where  the  Plaintiff  has,  after  answer,  amended  In  what  cases^ 
his  bill  without  requiring  an  answer  to  the  amendments,  tiffhas  amend, 
any  Defendant  may,  upon  notice,  move  to  dismiss  the  ^  bill  without 
bill  with  costs  for  want  of  prosecution,  if  the  Plaintiff,  answer, 
hafing  obtained  no  order  to  enlarge  the  time,  does  not 

file 
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1845.       file  the  replication,  or  sM  down  the  cause  to  be  keard 
^V^^    on  bill  and  answer,  within  the  times  following ;  via. 

I.  Within  fourteen  days  after  service  of  notice  of  the 
amendment  of  the  bill,  in  cases  where  the  De- 
fendant does  not  desire  to  answer  the  amend- 
ments. 
S.  Within  fourteen  days  after  the  Master's  refusal  to 
allow  further  time,  in  cases  where  the  Defendant 
desiring  to  answer,  has  not  put  in  his  answer 
within  eight  days  after  the  service  of  notice  of 
the  amendment  of  the  bill,  and  the  Master  has 
refused  to  allow  further  time. 
3.  Within  fourteen  days  after  the  filing  of  the  answer, 
in  cases  where  the  Defendant  has  put  in  an 
answer  to  the  amendment,  unless  the  Plaintiff 
has,  within  such  fourteen  days,  obtained  from  the 
Court  a  special  order  for  leave  to  re-amend  the 
bill. 

Dtiffneg-  CXVI.  If,  after  publication  passed,  the  Plaintiff  neg- 
e^otra  '^^  M>  set  down  the  cause  to  be  heard,  any  Defendant, 
bur  meki  after  the  expiration  of  four  weeks,  may  set  the  ssme 
down  at  his  owd  request,  instead  of  proceeding  to  dis- 
miss the  bill  for  want  of  prosecution,  and  may  obtain  a 
subpoena  i 
Pluntiff. 


iiwl  of        CXVIJ.  If  the  Plaintiff,  alter  the  cause  is  set  down 
n  Plain.    , 


applici 


to  be  heard,  causes  the  bill  to  be  dismissed  on  his  own 


ir  oiber-  application,  or  if  the  cause  is  called  on  to  be  heard  in 
g ,,(  Court  and  the  Plaintiff  makes  de&ult,  and  by  reason 

"  «qain-  thereof,  the  bill  is  dismissed,  then  and  in  such  case,  such 
a  on  '  dismissal  is,  unless  the  Court  otherwise  orders,  to  be 
'*'  equivalent  to  a  dismissal  on  the  merits,  and  may  be 

pleaded  in  bar  to  another  suit  for  the  same  matter. 

CXVIII. 
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CXVIIL  A  Defendant  is  not  to  be  at  liberty  to  moTe        1845. 
to  dismiss  a  bill  for  want  of  prosecution,  until  after  the     ^"^V^^ 
expirtdoQ  of  the  time  within  which  a  Plaintiff  may  ob- 
tain an  order  to  amend  such  bill. 

Conditional  Order. 

CXIX.  In  all  cases  where  any  person  or  party,  having  Effect  of  non- 
obtaioed  from  the  Court  or  from  a  Master  any  order  ^^^1^^^^ 
upon  condition,  does  not  perform  or  comply  with  such  dttiontofa 
ooodition,  he  is  to  be  considered  to  have  waived  or  ^J^  ^ 
abandoned  such  order  so  far  as  the  same  is  beneficial  to 
himself  and  any  other  party  or  person  interested  in  the 
matter  may,  on  breach  or  non-performance  of  the  con- 
dition, take  either  such  proceedings  as  the  order  may 
in  such  case  warrant,  or  such  proceedings  as  might  have 
been  taken  if  no  siich  order  had  been  made,  unless  the 
Coort  orders  to  the  contrary. 

Costs. 
CXX.  Where  costs  are  to  be  taxed  as  between  party  What  ex- 
and  party,  the  taxing  Master  may  allow  to  the  party  ^  included  In 

entitled  to  receive  such  costs  all  such  just  and  reasonable  ^*^*  between 

party  and 
expenses  as  appear  to  have  been  properly  incurred  in       party. 

The  service  and  execution  of  writs,  and  the  ser- 
vice of  orders,  notices,  petitions,  and  warrants. 

Advising  with  counsel  on  the  pleadings,  evidence 
and  other  proceedings  in  the  cause. 

Procuring  counsel  to  settle  and  sign  pleadings, 
and  such  petitions  as  may  appear  to  have  been 
proper  to  be  settled  by  counsel. 

Procuring  consultations  of  counsel. 

Procuring  the  attendance  of  counsel  in  the  Mas- 
ter's offices  upon  questions  relating  to  plead- 
ings or  -title, 

Procuring  evidence  by  deposition  or  affidavit, 
and  the  attendance  of  witnesses, 

and 
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1845.  and 

Suf^lying  coansel  with  copies  of  or  extracts 
from  necessary  documents. 

itrictioD,  Qut  \a  allowing  such  costs,  the  taxing  Master  b  not 

to  allow  to  such  puty  any  costs  which  do  not  appear  to 
have  been  necessary  or  proper  for  the  attunineot  of 
justice,  or  for  defending  his  rights,  or  which  appear  to 
bare  been  incurred  through  over  caution,  ne^igeoce, 
or  mistake,  or  merely  at  the  desire  of  the  party. 

necottito  CXXI.  The  costs  of  such  copies  of  pleadings  and 
rn  u  iD  proceedings  as  have  heretofore  been  allowed  in  the  tax- 
intrj  atitm  of  costs  between  party  and  party  in  country  causes, 

are,  hereafter,  to  be  allowed  in  the  taxation  of  costs  be- 
tween party  and  party  in  town  causes. 

eck  upaa  CXXII.  If  Upon  the  bearing  of  any  cause,  petition, 

idinga°&c.  °'  motion,  the  Court  is  of  opinion  that  any  pleading, 
petition,  or  affidavit  which  has  not  been  referred  for 
impertinence,  or  any  part  of  any  such  pleading  petition, 
or  affidavit,  is  improper  or  of  unnecessary  length,  the 
'  Court  may  either  declare  such  pleading,  petition,  or 
affidavit,  or  any  part  thereof,  to  be  improper  or  of  un- 
necessary length,  or  may  direct  the  taxing  Master  to 
look  into  such  pleading,  petition,  or  affidavit,  and  dis- 
tinguish what  parts  or  part  thereof  are  or  is  improper 
or  of  unnecessary  length,  and  may  direct  the  taxing 
Master  to  ascertain  the  costs  occasioned  to  any  party  by 
such  parts  or  part  thereof  as,  in  the  one  case,  may  have 
been  declared  to  be,  and  in  the  other  case  may  have 
been  distinguitihed  as  being,  improper,  or  of  unnecessary  - 
length,  and  may  make  such  order  as  is  just  for  the  pay- 
ment, set-off,  or  other  allowance  of  such  costs. 

in  ioterlo-  CXXIII.  Upon  interlocutory  applications,  where  the 
mi  Court    Couit  deems  it  proper  to  award  caste  to  either  party, 

the 
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the  Conrt  may,  by  the  order,  direct  payment  of  a  sum  in        18i5. 
gross  in  lieu  of  taxed  costs,  and  direct  by  and  to  whom     ^"^y^^ 

,  .  .  ,  ra«y  direct 

socb  sum  m  gross  is  to  be  paid.  payment  of  a 

groM  sum  in 
lieu  of  taxed 

CXXIV.  In  cases  where  a  bill  or  petition  is  dismissed  costs. 

with  costs,  or  a  motion  is  refused  with  costs,  or  any  ^^^^  *  ^ 
^  -»  if    cree  or  order 

costs  are  by  any  general  or  special  order  ordered  or  entitling  a 

decreed  to  be  paid,  the  taxing  Master  may  tax  such  Sl^ Vaster***' 

costs  without  any  order  referring  the  same  for  taxation,  mny  tax  them 

unless  the  Court,  upon  the  application  of  the  party  al-  press  orderof 

leging  himself  to  be  aggrieved,  prohibits  the  taxation  of  reference. 
such  costs ;  and  the  costs  to  be  certified  by  the  taxing 
Master  are  to  be  recovered  by  subpoena/ 

CXXV.  The  costs  of  a  bill  of  discovery  filed  by  any  Cosu  of  bill 

Defendant  to  a  bill  for  relief  are  to  be  costs  in  the  ^u^^^^^ 

original  cause,  unless  the  Court  otherwise  orders.  fendant  to  be 

costs  in  the 
original  cause* 
jfffidaviis. 

CXXVL  All  affidavits  are  to  be  taken  and  expressed  Affidaviu  to 
in  the  first  person  of  the  deponent.  ^^^  ^"' 

CXXVII.  All  copies  of  affidavits  are  to  be  ready  for  Affidaviu  to 

•kliwy  within  forty-eight  hours  after  the  same  are  be-  Jl^"ih?rforty. 
spoke.  eight  hours. 

CXXVIII.  Any  solicitor,  party,  or  person  filing  an  No  cosu  of 
^dsTit  not  taken  and  expressed  in  the  first  person  of  i^no^ed  un- 
ihe  deponent  is  not  to  be  allowed  the  costs  of  preparing  jea  expressed 
and  filing  such  affidavit  in  any  taxation  of  costs.  person. 
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FORMS  OP  SOBPfENA. 

■To  B^^Mar  and  nniwef,  or  to  •ppor  oolj,  when  the  writ  ia  to  be 
served  on  a  Defendtot  [or  Defendants]  within  thejurisdictioD. 
Victaria,  by  the  Grace  of  Ood  ot  the  United  Kingdom  of  Grral 
Brilm  and  Ireland  Queen,  Deliuider  of  the  Foitb. 

To  greeting. 

We  command  you  [and  every  of  ]^)u,  idiere  taore  Man  oiir  De- 
fiTuLtnt],  that  within  eight  dayi  after  the  Mrrice  of  thii  writ  od  you, 
udunTe  of  the  day  of  such  oenice,  laying  all  other  matters  and 
excuses  aside,  you  do  cause  an  appearance  to  be  entered  for  you  in 
our  High  Court  of  Chancery  to  a  bill,  [or,  at  the  cote  tnoy  be,  ao  in- 
formation, or  amended  bill,  or  information,  bill  of  revivor,  bQI  of 
revivor  and  supplement,  or  supplemental  tnll,]  filed  agtunst  you  by 
[uid  others,  or  another],  and  that  you  do  answer 
concerning  such  things  ax  shall  then  and  there  be  alleged  against 
you,  and  observe  what  our  said  Court  shall  direct  in  this  bebalT, 
upon  pain  of  an  attachment  issuing  against  your  person,  and  such 
other  process  of  contempt  as  our  said  Court  shall  award. 
Witness  ourself  at  We*tminuter  the  day  of 

in  the  year  of  our  rdgn. 

Dkvos, 

[T%e_fiiUetiiiiig  Memofttndum  to  be  placed  at  liejhot.] 
Appearances  ore  to  be  entered  at  the  record  and  writ  derm's 
office  in  Chancery  Lane,  London  ;  and  if  you  do  not  cause 
your  appearance  to  be  entered  within  the  time  limited  by  the 
above  writ,  the  Plaintiff  will  be  at  liberty  to  enter  an  appear- 
ance for  you  at  your  expense,  and  you  will  be  auliject  to  an 
attachment  against  your  person,  and  such  other  process  as 
the  Court  shall  award,  and  to  such  order  or  decree  being 
made  against  you  as  the  Court  shall  think  just,  upon  the 
PlaintifTs  own  showing. 


Iipana  to       S. — To  appear  and  answer  when  the  writ  is,  by  le«ve  of  the  Court, 
nattmA  ,g  j^  Kn^  on  a  Defendant  ]or  Defendants]  out  of  the  juris- 

linttDe-  diction, 

dent  out  of       Vivtoria,  tec. 
iidiclion.  .  —     . 

To,  &c. 

We  command  you  [and  every  of  you,  tohere  more  than  one  De- 
fendant], that  within  [mterl  the  lime  diredetl  by  the  order  gieing  (ease 
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h  tent  Oe  wni  wt  of  ike  Juritdkikm]  after  thetenrioe  ofthit^t         1845« 

on  joo,  ezdusiTe  of  the  day  of  such  serfice,  laying  all  other  mattera      v^i^^^ 

ad  ezcnaes  aside,  you  do  cause  an  appearance  to  be  entered  for 

foaiD  oor  Wf^  Court  of  Chanceiy  to  a  bill  [or,  atike  case  may  be, 

4e.]  filed  wpkuft  jovl  by  [and  others,  or  another] 

and  that  within  [insert  the  time  directed  by  the  same  order]  you  do 

pot  is  your  answer  to  the  same  bill  [or,asthe  ease  mmf  he,  4'<^.]»  "'■^ 

that  jott  do  answer  concerning  such  thingp  as  shall  then  and  there 

be  alleged  against  you^  and  observe  what  our  said  Court  shall  direct 

ia  tlus  bdial(  upon  pain  of  such  process  as  our  said  Court  shall 

sward. 

Witness,  &c 

Dbyon. 

# 

\J!%e  foBovaeisg  AHemtfrandum  to  he  placed  at  the  foot,] 

Appearances  are'  to  be  entered  at  the  record  and  writ  clerk's  Memorandum 
office  in  Gkaneery  Lane,  London  ;  and  if  you  do  not  cause  "^  "'^^* 
yoor  appearance  to  be  entered  within  the  time  limited  by  the 
shore  writ,  the  PlaintifTwill  be  at  liberty  to  enter  an  i^ipear- 
ance  for  you  at  your  expense,  and  if  you  do  not  plead,  an- 
swer, or  demur  to  the  bill,  &c.  within  the  dme  limited  by  the 
above  writ,  you  will  be  sutgect  to  such  process  as  the  Court 
aball  award,  and  to  such  order  or  decree  being  made  against 
joa  as  the  Court  shall  think  just,  upon  the  PlaintifTs  own 
showing. 


l—Sobpama  to  appear,  when  the  writ  is,  by  leave  of  the  Court,  to  Subpcsna  to  1 

be  served  on  a  Defendant  [or  Defendants]  out  of  the  juris-  appear,  against 
j:-»u-  Defendant 

***^'  out  of  juris. 

Tidono,  &c.  diction. 

To,  &c. 

We  command  you  [and  every  of  you,  where  more  than  one  De» 
/«sdatf],  that  within  [insert  the  time  directed  by  the  order  ghmig  leave 
^  tne  ike  writ  oat  of  the  jurisdiction]  after  the  service  of  this  writ  on 
J%  exclosive  of  the  day  of  such  service,  laying  all  other  matters  and 
ocQies  aade,  you  do  cause  an  appearance  to  be  entered  for  you  in 
^  Kgh  Court  of  Chance^  to  a  bill  [or,  as  the  case  may  be,  ^c] 
^  i^iinst  you  by  [and  others,  or  another] ;  and  that 

joa  do  answer  concerning  such  things  as  shall  then  and  there  be 
iQeged  against  you,  and  observe  what  our  said  Court  shall  direct  in 

this 
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Memorandum 
at  foot. 


this  behalf  upon  pain  of  aucfa  proceas  as  our  said  Court  shall 
award. 
M^tness,  &c. 

Dbvon, 

[TTtefolhwmg  Memorandum  to  be  placed  at  the  foot.] 

Appearances  are  to  be  entered  at  the  record  and  writ  clerk's 
office,  in  Ckancety  Lane,  London  ;  and  if  you  do  not  cause 
your  appearance  to  be  entered  within  the  time  limited  by  the 
above  writ,  the  Plaintiff  will  be  at  liberty  to  enter  an  appear- 
ance for  you  at  your  expense,  and  you  will  be  subject  to  such 
process  as  the  Court  shall  award,  and  to  such  order  or  de- 
cree being  made  against  you,  as  the  Court  shall  think  just 
upon  the  Plaintiffs  own  showing. 


Subpoena  to 

hearjudg* 

ment. 


Subpoena  for 
costs. 


4.  —  Subpoena  to  hear  Judgment. 
Victoria,  &c.  ^ 

To  greeting. 

We  command  you  [and  every  of  you]  that  you  appear  before  our 
Lord  High  Chancellor  [or  before  his  Lordship  or  Honour  the  Blas- 
ter of  the  Rolls,  as  the  cause  may  be  Met  doum\  on  the  day  of 

next,  or  whenever  thereafter  a  certain  cause  now 
depending  in  our  High  Court  of  Chancery  wherein  A,B,  [and  others, 
or  another,  are  or]  is  Plaintiff  [or  Plaintiffs],  and  C.  D,  [and  others, 
or  another,  are  or'\  is  Defendant  [or  Defendants],  shall  come  on  for 
hearing,  then  and  there  to  receive  and  abide  by  such  judgment  and 
decree  as  shall  then  or  thereafter  be  made  and  pronounced,  upon 
pain  of  judgment  being  pronounced  against  you  by  default. 

Witness,  &c. 

Dbyon. 


5.— ^Subpoena  for  Costs. 

Victoria,  Sec. 

To  greeting. 

We  command  you  [and  every  of  you],  that  you  pay  or  cause  to  be 

paid,  immediately  after  the  service  of  this  writ,  to  or  the 

bearer  of  these  presents,  Jt  costs  [in  a  cause  wherein 

A.  B,  [and  others,  or  another,  are  or]  is  Plaintiff  [or  Plaintiflfs],  and 

CD. 
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C  0.  [nd  otIienyOf  uother,  tro  or]  is  Dafendttit  [or  Dtiftudmm,         1845. 
or  in  the  matter  of  &Mtke  etue  muiy  bf^]  by  our  Court 

of  duMoy  wdfadgsd  to  be  paid  by  yon  the  said  under 

pm  (^in  aWnrhnwt  iasong  agalnat  your  penJMi,  and  audi  pioceM 
far  coBtcaqit  aa  the  Gouft  ahall  award  ia  de&uilt  of  auch  payment. 

WidMii,&C 

Dbfov. 


&— Subpcena  to  testify  mk  Toce  in  Courti  or  to  testify  before 

the  Master. 

To  greetmg.  Subpssna  ad 

We  fwamand  /au  [and  er cry  of  you]  tbat»  laying  aM  other  naiu  ^^^ 
ten  iod^  and  notwithstandiqg  any  excuse;  you  personally  be  and 
^fev  before  our  Lord  High  Chancdlor  [or  before  his  Lordship  cr 
BoKNir  the  Master  ofthe  Bolls,  or  before  Bfi.  one 

of  the  Mssters  of  our  Eifjd  Court  of  Ouuicefy*  or  before  E.  F.  or 
^«  B^  Coaaumaoaen  nanrad  in  a  Commission  issued  to  them  for 
dut  purpose^  at  auch  time  and  place  aa  the  bearer  thereof  shall  by 
notice  in  writing  appoint,  to  testify  the  trulh  according  to  your 
hievledge  in  a  certain  suit  now  depending  in  our  High  Court  of 
Chtoeeiy,  wherein  A,B.  {and  others,  cr  another,  are  or]  is  Plaintiir 
[«r  FWaciffii],  and  C.B,  [and  othcrsor  another,  are  cr]  is  Defendant 
k  Mendsnts],  on  the  part  of  die  [m  cate  ff 

Hp^rm  daeei  ttemm^  mdd^  and  that  you  then  and  there  bring  with 
fn  nd  piodnce,  Ac]    And  hereof  foil  not  at  your  periL 
Witoess,ftc 

DB70«« 


tecum. 


7,  —  Sobpcna  ad  teat  and  Subpoena  duces  tecum, 
raeforisyftc 
To  gieedng.  Subpsena  nd 

We  coanaDd  you  [and  erery  of  you]  that,  bymg  all  other  matten  !^!:j|!^^^"^ 
*"^SBd  notwithstandiug  any  excuse,  yon  personally  be  and  appear 
'^'^Mr.  one  ofthe  examiners  ofwitnesses  in  our 

^  Court  of  Chancery,  at  his  office  in  JtoAi  Yard^  Oitmoery  Ltuie^ 
^^■^■^  at  such  times  as  the  bearer  hereof  shall  by  notice  in  writmg 
^tttrint, [or  before  S.F.  or  O.H.  Commissioners  appointed  for  the 

Vol.  L  i  intamination 
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eianuoation  of  nirnfif  b  our  CHuncery,  u  Hieh  dmea  and  pLac^i 
u  the  bew  hereoT  iImU  bj  notice  in  writiiig  appoint,]  to  tetti^ 
the  truth  according  to  yonr  knowledge  in  a  certwn  eauae  depwdh^ 
in  our  wid  Coutt  of  Chancery,  wherein  J.^fi.  [uk' other*,  or  another 
are  or]  ie  Plaintiff  [or  PlaiatiA],  and  C.  D.  [and  other*,  or  another 
are  orl  ia  Defendant  \or  Defendttatl],  on  the  part  of  the 
[m  eate  ofnApcna  ducei  tecum,  add,  and  that  you  then  and  then 
bring  with  jroo  and  produce,  &c.]  And  hereof  fiul  not  at  your  pcfil 
WitneM,&c. 

DcroK. 

Lyndhukst,  C. 
Lamqdale,  M.  R. 
Lancelot  Smadwell,  V.  C.  E. 
Jamks  Wioram,  V.  C 
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1st  December^  1845. 

I,  John  Singleton  Baron  Lyndhurst,  Lord  8  &  9  rirf. 
High  Chancellor  of  Great  Britain,  by  virtue  of  ^* 
an  act  of  parliament  passed  in  the  ninth  year  of 
the  reign  of  Her  present  Majesty,  intituled 
''An  Act  for  the  Regulation  of  the  Care 
and  Treatment  of  Lunatics/'  and  for  the  pur- 
pose of  making  immediate  provision  for  car- 
rying  the  same  into  effect,  hereby  order  and 
direct  in  manner  following ;  that  is  to  say :  — 

L 

That  every  Report,  made  by  either  of  the  Masters  Rqwrts  of 
•   T  II  r  Masters  in   . 

in  Looacy  as  to  the  lunacy  of  any  person,  in  pursuance  Lunacy  as  to 

of  any  direction  friven  by  the  Lord  Chancellor  under  certificated 
,  .  .       Lunatics  to  be 

toe  proYbions  of  the  above-mentioned  Act  of  parlia-  filed  and  con- 

noeDt  (a),  be,  within  one  calendar  month  from  the  date  fi"°^^* 

thereof  filed  by  the  clerk  of  the  said  Masters  in  Lunacy 

vith  the  secretary  of  lunatics,  and  be  submitted  to  the 

Lord  Chancellor  for  confirmation* 

That  when    any  such    Report  finding  the  person  Whereupon 
tberein  named  to  be  a  lunatic  shall  have  been  so  con-  without  spe- 

firmed,  either  of  the  said  Masters  do,  from  time  to  time  ^^  ""J^^^  *,° 

'  enquire  as  to  : 

and  without  any  special  Order  in  the  matter,  enquire 

vxi  report,  who  is  or  are  the  heir  or  heirs*at-]aw  and  the  heir, 

next  of  kin  of  the  lunatic,  and  the  person  or  persons 

who  would  be  entitled  to  his  estate  or  to  shares  thereof, 

(a)  See  8  &  9  Vict,  c,  100.  s.  95.  ; 

Vol.  I,  .         k  under 
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the  next  of 
inn, 

the  situation 
of  Lunatic, 

6uardia% 


Receiver, 


fortune. 


and  mainte- 
nance ;  past 
and  future. 


Evidence 
may  be  taken 
on  such  en- 
quiries with- 
out waiting 
for  confirma- 
tion of  Report. 


under  the  statutes  for  the  distribution  of  intestates' 
estates,  in  case  he  were,  at  the  date  of  such  enquiry, 
dead  intestate,  to  whom  due  notice  of  attending  the 
Master  in  Lunacy  is  to  be  given ;  and  also  enquire  and 
report,  what  is  the  situation  of  the  lunatic  —  and  the 
nature  of  the  lunacy,  —  and  who  is  the  most  fit  and 
proper  person  to  be  appointed  the  guardian  of  such 
lunatic,  —  and  who  is  the  most  fit  and  proper  person 
to  be  appointed  receiver  of  the  estate  of  such  lu- 
natic, —  and  of  what  the  fortune  of  the  lunatic  con- 
sists, —  and  what  is  the  amount  of  income  arising 
therefrom, — and  in  what  manner^  and  at  what  expense, 
and  by  whom,  and  where,  the  lunatic  has  been  main- 
tained, —  and  whether  any  thing  and  what  is  due,  and 
to  whom,  iR  respect  of  such  past  maintenance,  and  to 
whom,  and  out  of  what  fund  arising  from  income  the 
same  ought  to  be  paid,  and  what  is  fit  and  proper  to  be 
allowed  for  the  maintenance  and  support  of  the  lunatic 
for  the  lime  past  and  to  come,  regard  being  had  to  the 
circumstances  and  estate  of  the  lunatic,  and  from  what 
time  such  allowance  should  commence :  Provided  al- 
ways, that  either  of  the  said  Masters  may,  after  such 
direction  given  by  the  Lord  Chancellor  and  before  the 
confirmation  of  such  Report  as  aforesaid,  if  it  shall  to 
such  Master  seem  expedient,  commence  and  take  evi- 
dence as  to  all  or  any  of  the  aforesaid  enquiries. 


in. 

Enquiry  as  to       That  either  of  the  said  Masters  in  Lunacy  be  at 

Sm^canTand  ^^^^^^J^  ^^^  *®  confirmation  of  such  Report  under  the 

management,     said  Act  as  aforesaid,  to  receive  any  proposal  or  conduct 
of  person  and  •  i  •  i 

estate.  *"y  enquiry,  as  to  the  protection,  care,  and  manage- 

ment of  the  person  or  estate  of  the  person  in  such  Re- 
port found  to  be  a  lunatic,  and  may  report  thereon  as  to 
such  Master  shall  seem  fit;  but  every  such  Report  shall 
be  submitted  for  confirmation,  as  is  done  with  respect 
to  Reports  when  made  on  special  reference. 

IV.  That 
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IV.  1845. 

That  every  receiver  to  be  appointed  under  the  pro-  Receiver  to 

visions  of  the  said  Act  or  his  legal  personal  represent-  ?^f  accounts 

°      "^         .  *^      ,  without  spe- 

atives,  as  toe  case  may  be,   do,   from    time  to  time,  cial  Order. 

withoat  any  special  Order  in  the  lunacy  for  that  pur- 
pose, attend  before  one  oF  the  Masters  in  Lunacy,  and 
have  an  account  of  his  or  their  receipts  and  payments 
for  and  on  account  of  the  lunatic  and  his  estate  taken 
and  passed,  and  that,  in  taking  and  passing  such  ac- 
coants,  the  Master  in  Lunacy  make  unto  the  Receiver 
or  bis  legal  personal  representatives,  as  the  case  may 
be,  all  just  allowances,  including  an  allowance  of  his 
and  their  reasonable  and  proper  costs,  charges,  and 
expenses,  and  those  of  the  next  of  kin  of  the  lunatic,  of 
pwsing  such  accounts.  And  that  the  General  Orders,  The  General 
rales  and  regulations,  for  the  time  being,  in  force  with  Lunacy  as  to 

respect  to  the  accounts  of  committees  and  receivers  of  accounting  to 
,  ,  .  ,  ,  be  in  force  as 

the  estates  of  lunatics  found  such  by  inquisition  and  far  as  applU 

the  balances  thereon,  shall,  so  far  as  the  same  may  be  ^^^^' 

applicable,  be  in  force  with  respect  to  the  accounts  of 

receivers  of  the  estates  of  lunatics  under  certificate,  and 

the  balances  thereon. 


V. 

That  either  of  the  Masters  in  Lunacy  may,  from  Master  to 
time  to  time,  determine,  whether  all  or  how  many  and  ^hat  parties 
which  of  the  next  of  kin,  or  of  the  heirs  of  any  such  *<>  a"cnd  him 

1      »•  r  .  1      1    It  1  t    .  at  the  expense 

moauc  as  aforesaid,  shall,  unless  at  their  own  costs,  of  the  estate, 
sttend  before  the  Masters  in  Lunacy  on  any  proceed- 
togs  m  the  lunacy ;  and  that  no  other  of  such  parties 
shall  be  allowed  costs  out  of  the  estate,  unless  by  Special 
Order  for  that  purpose. 

VL 

That  either  of  the  Masters  in  Lunacy  be  at  liberty.  Separate  Re- 

from  lime  to  time,  and  at  the  request  of  any  party  or  ^^  ^^J 

k  2  otherwise  special  cir- 


cunistanoes 
stated. 
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otherwise,  to  make  separate  Reports  or  a  separate  Re- 
port, and  to  state  any  circumstances  as  to  the  subject- 
matter  of  the  Report  specially,  as  he  shall  think  fit 


Protectioii, 
&c.  to  con- 
tinue six 
months  after 
discharge  of 
lunatic,  un- 
less otherwise 
ordered. 


VII. 
That  the  protection,  care,  and  management  of  the 
person  and  estate  of  every  such  lunatic  as  aforesaid, 
shall  continue  for  six  months,  after  such  person  shall 
cease  to  be  detained  as  a  lunatic  upon  an  Order  and 
Certificates  or  Order  and  Certificate,  as  the  case  may 
be,  unless  the  Lord  Chancellor  shall,  in  any  case,  by 
Order  in  the  particular  matter,  otherwise  direct 


VIII. 

Fees;  That  until  further  Order,  the. clerks  to  the  Masters 

in  Lunacy  and  the  secretary  of  lunatics,  take  and  re- 
ceive, for  the  business  done  und^  the  said  Act,  the  like 
fees  to  those  for  the  time  being  received  and  taken  by 
them,  respectively,  for  the  like  business,  under  or  by 
virtue  of  the  Act  passed  in  the  fifth  and  sixth  years  of 
the  reign  of  her  present  Majesty  (a),  intituled  **  An  Act 
to  alter  and  amend  the  Practice  and  Course  of  Pro* 
ceeding  under  Commissions  in  the  nature  of  Writs  de 
to  be  paid  Lunatico  Inquirefido ;^  and  that  all  fees  so  taken  and 
into  Court  to    received  be,  once  in  every  month,  paid  into  the  Bank 

account  of  #.  r-^ 

suitors'  fund,    of  England  to  the  credit  of  the  Accountant-General  of 

the  Court  of  Chancery  to  the  account  entitled,  "  The 
Suitors'  Fee  Fund  Account,"  together  with,  and  as  part 
of  the  fees  payable  under  the  said  last-mentioned  Act, 
and  be  applied  as  part  of  such  last-mentioned  fees. 

LYNDHURST,  C. 
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1846. 


ORDER  OF  COURT  (a). 

SI  St  January,  1846. 

The  Right  Honourable  John  Singleton,  Lord 
Ltndhurst,  Lord  High  Chancellor  of  Great 
Britain,  by  and  with  the  advice  and  assistance 
of  the  Right  Honourable  Henry  Lord  Lang- 
dale,  Master  of  the  Rolls,  the  Right  Honour- 
able. Sir  Lancelot  Shadwell,  Vice-Chan- 
cellor  of  England,  the  Right  Honourable  the 
Vice-Chancellor  Sir  James   Lewis  Knight 
Bruce,  and  the  Right  Honourable  the  Vice- 
Chancellor  Sir  James  Wigram,  doth  hereby 
in  pursuance  of  an  Act  of  Parliament  passed 
in  the  fourth  year  of  the  reign  of  Her  pre- 
sent Majesty,  intituled,  "  An  act  for  facili-  ^  *  *  ^^' 
tating  the  administration  of  Justice  in  the 
Court  of  Chancery,''  and  of  an  act  passed  in 
the  fifth  year  of  the  reign  of  Her  present 
Majesty,   intituled,   "  An  act   to  amend  an  *  *  ^  ^'' 
act  of  the  fourth  year  of  the  reign  of  her  pre- 
sent Majesty,  intituled,  <  An  act  for  facili- 
tating the  administration  of  Justice  in  the 
Court  of  Chancery,' "  and  in  pursuance  and 
execution  of  all  other  powers  enabling  him 
in  that  behalf,  order  and  direct :  — 

That  in  every  case,  in  which  a  party  shall  have  been  Where  party 
brought  up  to  this  Court  by  virtue  of  any  writ  of  habeas  b^]JS^«^ 
dniy  issued  from  the  office  of  the  Clerks  of  Records  and  corpus,  and 

i  S  Writs 


CXXVl 


ORDER  IN  CHANCERY. 


1846. 


matter  not 
disposed  of, 
a  new  writ 
may  issue 
without  fee. 


Writs  of  the  High  Court  of  Chancery,  and,  by  reason 
of  the  pressure  of  other  business  or  from  any  other 
cause,  the  hearing  of  the  cause  or  matter  in  which  such 
party,  is  concerned  shall  have  been  postponed  to  a 
future  day,  a  new  writ  of  habeas  may  be  issued  for 
such  future  day,  if  the  Court  shall  so  direct,  without 
payment  of  any  fee. 


Lyndhurst,  C. 
Langdale,  M.  R. 
Lancelot  Shadwell,  V.C.EL 
J.  L.  Knight  Bruce,  V.C. 
James  Wigram,  V.  C. 
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ORDER  OF  COURT. 

4th  March  1846. 

Whereas  by  an  Act  of  parliament  made  and  passed  in 

the  session  of  parliament  held  in  the  eighth  and  ninth 

years  of  the  reign  of  her  present  M^esty,  intituled,  '*  An  g  &  9  Fie/. 

Act  to  alter  and  amend  an  Act  passed  in  the  third  and  ^^'        .  ^ 

^  Drainage  Act. 

foarth  Year  of  the   Reign  of  Her  present   Majesty 

Qaeeo  Vidorioj  intituled  *  An  Act  to  enable  the  owners 

of  settled  estates  to  defray  the  expenses  of  draining  the 

same  by  way  of  mortgage/  "  it  was  amongst  other  things 

enacted,  That,  for  simplifying  the  proceedings  under 

tbe  said  act,  and  rendering  the  same  inexpensive,  it 

should  be  lawful  for  the  Lord  High  Chancellor,  with 

the  assistance  of  the  Master  of  the  Rolls,  from  time  to 

time  to  make  such  orders  and  provisions  as  he  might 

thmk  proper  for  the  facilitating  the  mode  of  application 

to  the  Court,  and  of  the  proceedings  before  the  Master 

or  otherwise:  And  whereas  the  Right  Honourable  JbA;i 

Singleton  Lord  Lyndhurstj  Lord  High  Chaticellor  of 

Great  Britain^  has,  with  the  assistance  of  the  Right 

Honourable  Henry  Lord  Langdaley  Master  of  the  Rolls, 

and  for  the  purposes  in  the  said  Act  mentioned,  thought 

proper  to  make  the  following  orders  and  provisions : 

Now,  therefore,  it  is  ordered  by  his  Lordship  the  Lord  Qrder  regu- 

High  Chancellor,  with  the  assistance  of  his  Lordship  ^'\"g  **PP*^- 
°  "^    cations  there- 

tbe  Master  of  the  Rolls,  that  all  applications  made  to  under, 
this  Court  pursuant  to  the  said  Act,  and  all  proceed- 
ings to  be  had  thereunder,  shall  be  made  and  conducted 
in  the  manner  directed  by  the  several  orders  and  pro- 
visions hereinafter  set  forth ;  viz. 

L  Any 
k  4 


CXVUl 


1846. 


**  Person  en- 
titled to  land  " 
to  present 
petition  to 
Lord  Chan- 
cellor or 
Master  of  the 
Rolls. 

Form  of  Pe- 
tition. 


ORDERS  IN  CHANCERY. 

I. 

Any  person  entitled  to  land  within  the  meaning  of 
the  said  Act,  may  present  to  the  Lord  Chancellor,  or  to 
the  Master  of  the  Rolls,  a  pedtion  in  the  form  herein-^ 
after  set  forth,  with  such  variauons  as  the  nature  and 
circumstances  of  the  case  may  require. 

Form  of  Petition. 

In  the  matter  of 

and 
In  the  matter  of  the  Act  (8  &  9  Vict,  c  56.)9  &c. 
To  the  Right  Honourable  the  Lord  Chancellor,  or  the 
Right  Honourable  the  Master  of  the  Rolls. 

The  humble  petition  of  A.  B. 

Sheweth, 

That  the  lands  hereinafter  mentioned,  viz.  [4*^.  ^c. 
4tr.]  are  now  vested  in  your  Petitioner  as  tenant  for  liFe 
[or  otherwise  in  some  other  character  described  in  the 
ac/],  and  tliat  your  Petitioner  claims  to  be  entitled  to 
make  permanent  improvements  in  the  said  lands,  by 
such  means  as  are  in  the  said  Act  mentioned,  and  to 
cause  the  expense  of  making  the  same  to  be  made  a 
charge  on  the  inheritance  of  the  said  lands  under  the 
provisions  of  the  said  Act. 

That  the  said  lands  are  in  the  actual  occupation  of  , 
C  Z).,  who  hath   consented  in  writing  to  this  appH* 
cation. 


Your  Petitioner  therefore  prays.  That  your  Pe- 
titioner may  be  at  liberty  to  make  permanent 
improvements  in  the  said  lands,  by  the  means 
in  the  said  Act  mentioned,  or  some  of  such 
means,  and  to  cause  the  expense  of  making 
such  improvements  to  be  made  a  charge  on  the 

inheritance 
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iiiberitance  of  the  said  lands  under  the  provi-*        1846. 
sions  of  the  said  Act,  or  that  your  Lordship  will     ^'^V*^*' 
make  such  other  Order  in  the  premises  as  to 
yoor  Lordship  shall  seem  meet* 

And  yonr  Petitioner,  &c.     (Signed)     A.  B. 

I  hereby  consent  to  this  petition* 

(Signed)     C  Z>.,  occupying  tenant  of  the 
lands  sought  to  be  improved. 

IL 

The  Petitioneri  in  any  such  petition  presented  to  the  Peddon,  if  to 

Lord  Chancellori  is  to  mark  the  same  lit  or  near  the  ^^^^  ^  y^ 

top  or  upper  part  thereof  with  the  name  of  one  of  the  marked  for  a 

Vioe-ChaDcellors.  cdlor. 

IIL 

The  Master  of  the  Rolls,  in  the  case  of  any  such  Order  may  be 
petition  presented  to  him,  and  the  Vice-Chancellor  wilh  ^^S^ 
*hose  mime  any  such  petition  presented  to  the  Lord  tendance. 
Chancellor  shall  be  marked,  may,  upon  consideration  of 
^ch  petition,  ^nd  without  any  attendance  of  counsel, 
solicitor,  or  Petitioner  thereon,  if  he  shall  so  think  fit» 
niake  an  Order  on  such  petition  to  the  effect  following, 
or  to  such  other  like  effect,  with  such  variations  as  the 
Qsture  and  circumstances  of  the  case  may  require. 

,    (Fottn  of  Order.)  Form  of 

Date  ''^^'' 

In  the  matter  of,  &c« 

and 
Id  the  matter  of  the  Act  (8  &  9  Vict.  c.  56.),  &c 

Upon  consideration,  &c.  of  the  petition,  &c.,  it  is 
^cred,  that  it  be  referred  to  the  Master  in  rotation  to 
^nire  and  state  to  the  Court  whether  the  Petitioner 

is 
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is  entitled  in  possession  to  the  lands  in  the  petition 
mentioned,  or  any  and  which  of  them,  within  the  mean- 
ing of  the  said  Act  of  Parliament,  and  whether  the  said 
lands  are  in  the  actual  occupation  ofC  D.  in  the  said 
petition  named ;  and  if  so,  under  what  title,  and  whe- 
ther the  said  C  Z>.  has  consented  in  writing  to  the  said 
petition,  and  to  the  improvements  proposed  to  be  made 
under  the  provisions  of  the  said  Act  ?  And  if  the  Mas- 
ter shall  find  that  the  Petitioner  is  so  entitled,  and  that 
the  said  C  D.  is  in  such  occupation,  and  has  so  con- 
sented, let  the  Master  further  enquire  and  state  to  the 
Court  what,  if  any,  other  persons  or  person  are  or  is 
entitled  to,  or  interested,  in  the  said  lands,  or  any  of 
them  in  remainder  or  reversion,  or  by  way  of  mort- 
gage, charge,  or  otherwise ;  and  the  Petitioner  is  to  be 
at  liberty  to  lay  before  the  Master  proposals  for  making 
permanent  improvements  in  the  said  lands,  by  any  such 
means  as  are  in  the  said  Act  mentioned,  and  to  set  forth 
in  such  proposals  the  nature  and  extent  of  such  im- 
provements, and  the  estimated  expense  thereof,  and  the 
estimated  value  of  the  permanent  improvements  pro- 
posed to  be  made :  And  the  Master  is  to  enquire  and 
state  whether  such  proposed  improvements  are  per- 
manent improvements  within  the  meaning  of  the  said 
Act ;  and  if  so,  what  will  be  the  expense  of  making  the 
same,  and  what  will  be  the  value  of  such  permanent 
improvements  ?  And  whether  it  will  be  beneficial  to  all 
persons  interested  in  the  said  lands,  that  such  per- 
manent improvements  should  be  made  under  the  provi- 
sions of  the  said  Act  ?  And  the  Master  is  to  require 
such  evidence  to  be  produced  before  him,  and,  if  he 
shall  think  proper,  is  to  cause  such  surveys  of  the  said 
lands  to  be  made,  as  shall  appear  to  him  to  be  neces- 
sary to  enable  him  to  make  a  satisfactory  report  on  the 
matters  hereby  referred  to  him. 


IV.  The 
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IV.  1846. 

The  Master  to  whom  the  said  reference  may  be  made  ^^i,^^  proof  of 
b  to  require  proof  of  the  deed,  will,  or  other  instru-  ^^^  Master  ib 
ment  under  which  the  Petitioner  claims  to  be  entitled        ^^ 
to  the  land,  and  of  the  manner  in  which  the  Petitioner 
claims  title  under  the  same,  but  he  is  not  otherwise  to 
require  proof  of  the  title  to  the  land. 


V. 

He  Master,  if  be  shall  think  it  necessary  for  the  due  Master  may 
prosecutioD  of  the  reference,  may  direct  the  Petitioner  parties  inter- 
to  senre  any  other  person  interested  in  the  land,  with  ^*^*^  ^ 
notice  of  the  proceedings ;  and  such  person,  so  served, 
nuiv  alterwards  attend  such    proceedings  as  a   party 
thereto;  but  if  such  person,    being  so   served,   shall 
decline  or  n^ect  to  attend  pursuant  to  such  notice,  the 
Master  may  proceed  in  his  absence,  and  he  is  to  state 
the  same  in  his  Report. 

• 
VI. 

The  Master  is,  during  the  reference,  to  be  at  liberty  And  may 

to  apply,  by  note  in  writing  to  the  Judge  by  whom  the  jlgf^^e  ap- 

Order  was  made,  for  any  special  directions,  or  for  leave  ply  to  Judse 

to  state  any  special  circumstances,  touching  the  matters  d|^J^n||^ 

referred  to  him ;  and,   if  he  shall  receive  any  such  &c- 
spedal  directions,  or  such  leave,  he  is  to  state  the  same, 
and  his  proceeding  thereon,  in  his  Report. 

VIl. 

The  proceedings  upon  the  reference  are  to  be  con-  Proceedings 
dnded  according  to  the  General  Rules  and  Orders  of  f^'n^[*' 
the  Coart  of  Chancery,  so  far  as  they  are  consistent 
with  these  Orders. 


VIII.  The 


CXXXll 
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1846.  VIII. 

Report  to  be         '^^   Master's  Report  is  to  be  filed  in  the  Report 
««1.  Office. 


Fourteen  days 
allowed  for 
objectiiig  to 
the  Report. 


What  course 
may  be  taken 
thereon. 


IX. 

Any  person  interested  in  the  land  is,  within  fourteen 
days  after  the  filing  of  the  Report,  to  be  at  liberty  to 
petition  the  Lord  Chancellor  in  case  the  reference  wss 
made  by  him  or  any  Vice-Chancellor,  or  the  Master  of 
the  Rolls  in  case  the  reference  was  made  by  him,  that 
such  Report  may  be  reviewed. 

If  such  petition  shall  be  presented,  the  Judge  by 
whom  the  reference  was  made  is  to  take  the  same  into 
his  consideration ;  and,  if  he  shall  so  think  fit,  he  may 
dispose  thereof,  either  by  dismissing  the  same,  or  by 
referring  the  matter  back  to  the  Master  with  or  without 
special  directions. 


Judge  may 
require  at- 
tendance of 
parties  or 
argument  by 
counsel. 


XI. 

The  Judge  considering  such  petition  that  the  Master's 
Report  may  not  be  confirmed,  may  direct  any  person 
interested  to  attend,  and  may,  if  he  shall  think  it  neces* 
sary,  but  not  otherwise,  direct  the  same  to  be  argued  by 
counsel  in  open  Court  or  otherwise. 


Ph)deedings 
on  reference 
back. 


XII. 

If  a  reference  back  to  the  Master  is  made  the  pro- 
ceedings are  to  be  as  on  the  original  reference. 


Course  when 
no  objection 
is  taken  to 
'Report. 


XIII. 

If  no  petition  that  the  Report  may  be  reviewed  is 
presented,  the  person  who  has  obtained  the  Report  may, 
after  the  expiration  of  fourteen  days  from  the  filing  of 

the 
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the  Report,  present  a  petition  for  its  confirmation,  and        1846. 
for  leaye  to  make  the  proposed  improvements  under  the 
profisioDs  of  the  Act ;  and  such  petition  may  be  in  the 
form  herein-after  set  forth,  with  such  variations  as  the 
oatare  and  circumstances  of  the  case  may  require* 


{Form  of  Petition,)  Fonn  of 

In  the  matter  of,  &c.  Ved^  to 

'  confirm 

and 
In  the  matter  of  the  Act  (8  &  9  Vict.  c.  B6*)y  &c. 

To  the  Right  Honourable  the  Lord  Chancellor  or  the 
Right  Honourable  the  Master  of  the  Rolls. 

The  humble  petition  of,  &c. 

Shewetb, 

That  in  pursuance  of  an  order  made  in  this  matter, 
bearing  date  the  day  of  Mr. 

the  Master  to  whom  the  said  matter  was  referred,  has 
niade  his  Report,  bearing  date  the  day  of 

>od  for  the  reasons  therein  stated  has  found  [here  state 
tie  MaUei^ifinding\. 

Ilat  the  said  Report  has  been  filed  in  the  Report 
Office  of  this  Court,  and  that  no  special  application  has 
been  made  to  review  the  same. 

Your  Petitioner,  therefore,  humbly  prays  your 
Lordship,  That  the  said  Report  may  be  con- 
firmed absolutely,  and  that  your  Petitioner 
may  be  authorized  to  make  such  permanent 
improvements  as  are  certified  in  the  said  Re- 
port, under  the  provisions  of  the  said  Act 

XIV, 

^  the  presentation  of  such  last-mentioned  petition,  what  courses 
Ac  Judge  by  whom  the  reference  was  made  is  to  con-  ™y  ^  **^®" 

sider 


r 
I 

t 


\ 


Judge  may 
require  at- 
tendance of 
parties  or 
argument. 


Form  of 
Order  con- 
firming Re- 
port. 
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aider  the  same,  and  is  to  dispose  thereof  by  confirming 
the  Report  and  giving  the  permission  asked,  or  by  re* 
ferring  the  matter  bacic  to  the  Master,  or  by  dismissing 
the  pefition,  or  otherwise,  as  the  justice  of  the  case  may 
require. 

XV. 

On  the  consideration  of  such  last-mentioned  petition, 
the  Judge  may  require  the  attendance  of  the  persons  in- 
terested ;  and,  if  he  shall  think  it  necessary,  but  not 
otherwise,  may  direct  the  matter  to  be  argued  by  counsel 
in  open  Court  or  otherwise. 

XVL 

The  Order  confirming  the  Report  may  be  in  the  form 
following,  with  such,  if  any,  variations,  as  the  nature 
and  circumstances  of  the  case  may  require. 

Fofm  (}f  Order* 

Date 
In  the  matter  of 

and 
In  the  matter  of  the  Act  (8  8c  9  Vict.  c.  56.),  8u:. 

Whereas  did  on  the  day  of 

prefer  his  petition  to  the  Right  Honourable 
thereby  setting  forth,  and  praying,  that  he  might  be  at 
liberty  to  make  permanent  improvements  in  the  lands 
therein  mentioned,  under  the  provisions  of  the  said  act ; 
and  thereupon  his  Lordship,  on  consideration  of  the 
matter  of  the  said  petition,  did,  by  his  Order  dated  the 

day  of  refer  it  to  the  Master  to 

make  the  enquiries  therein  mentioned ;  and,  in  pursuance 
of  the  said  Order,  the  said  Master  has  made  his  Report, 
dated  the  day  of  ,  and  the  said  Report 

was  duly  filed  in  the  Report  Office,  on  the 

day 
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day  of  and  no  application   has  been  made        1846. 

diat  the  same  may  not  be  confirmed :  and  the  said  A.  B.  ^'«^'V^^ 
doth  now,  by  his  petition,  pray  that  tlie  same  may  be 
coofirmedy  and  that  he  may  be  at  liberty  to  make  such 
pennaQcnt  improvements  as  are  specified  in  the  said 
Report,  under  the  provisions  of  the  said  Act :  his  Lord- 
ship)  on  consideration  of  the  matter  of  the  said  petition 
tod  of  the  said  Master's  Report,  doth  hereby  order  that 
the  said  Report  be  confirmed,  and  that  the  said  Petitioner 
be  at  liberty  to  make  such  permanent  improvements  in 
the  said  lands  as  are  in  the  said  Report  mentioned,  under 
the  provisions  of  the  said  Act. 

XVII. 

The  Master  by  whom  the  Report  was  made  may.  On  produc- 
opon  production  to  him  of  the  Order  confirming  the  jJ^'g/J^y 
same  and  giving  leave  to  make  the  improvements,  deliver  give  a  cer- 
to  the  party  who  has  obtained  such  Order  a  certificate 
to  the  effect  and  in  the  form  hereinafter  stated,  with 
&uch  variations  as  the  nature  and  circumstances  of  each 
case  may  require. 

Form  of  Certificate.  Form  thereof. 

Date 
In  the  matter  of 

and 
In  the  matter  of  the  Act  (8  &  9  Vict.  c.  56.)^  &c. 

Whereas  [^Recite,  I  sty  the  Order  of  Reference; 

2d  the  Report. 

Srf,  the  Order  confirming  the  Report, 
and  authorizing  the  improvements 
to  be  made  ;] 

Now,  therefore,  I  the  said  Master,  in  pursuance  of 
the  said  act,  do  hereby  certify,  that  any  person  advancing 

money 


\ 
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money  for  making  the  said  permanent  improvements 
specified  in  my  said  Report  will,  upon  its  being  made  to 
appear  to  me  that  such  money,  to  the  amount  specified 
in  my  said  Report,  has  been  fully  expended  in  making 
the  said  improvements,  or  in  paying  the  expense  of 
obtaining  the  authority  of  this  Court,  become  and  be 
entitled  to  a  charge  on  the  inheritance  of  the  land  for 
the  repayment  of  the  money  advanced,  with  interest ; 
but  such  charge  is  to  be  subject  to  the  terms  and  con- 
ditions provided  by  the  said  Act,  and  before  the  same 
can  become  efiective  the  amount  of  money  expended  as 
aforesaid  is  to  be  stated  by  me  by  way  of  endorsement 
on  this  certificate. 


Duplicate  to 
be  filed. 


XVIII. 

Such  certificate  is  to  be  made  in  duplicate,  and  one 
copy  thereof  is  to  be  filed  in  the  Report  Office,  and  the 
other  copy  thereof  is  to  be  delivered  to  the  party. 


On  applica- 
tion for  cer- 
tificate Master 
may  enquire 
what  sums 
have  been 
advanced,  and 
on  what 
terms,  and 
how  ex- 
pended, and 
on  being 
satisfiedmay 
make  endorse- 
ment. 


XIX. 

Upon  the  application  of  any  party  to  whom  such 
certificate  may  have  been  granted,  the  Master  may  en- 
quire what  sums  of  money  have  been  bon&^fide  and  truly 
expended  in  making  such  permanent  improvements  in 
the  said  land  as  are  mentioned  and  certified  to  be 
proper  in  his  said  Report,  and  in  defraying  such  ex- 
penses as  are  in  the  said  Act  mentioned,  and  upon  what 
terms  as  to  interest  and  repayment  by  instalments  the 
money  was  advanced;  and  the  Master,  having  duly 
enquired  into  the  matter,  and  being  satisfied  by  proper 
evidence,  may  make  an  endorsement  on  the  said  cer- 
tificate in  the  form  hereinafter  set  forth,  with  such  vari- 
ations as  the  nature  and  circumstances  of  each  case  may 
require. 
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Form  of  Endorsement.  J  846. 

Whereas  it  has  been  alleged  before  me  that  the  sum  Form  thereof, 
of  U  being  the  whole  [or  part]  of  the  sum 

of  L  mentioned  in  my  Report  recited  in  the 

within  certificate,  has  been  expended  in  making  ^uch 
improvements  and  paying  such  expenses  as  are  therein 
mentioned :  I  have,  pursuant  to  the  liberty  given  to  me 
by  the  said  Act,  enquired  what  expenses  have  been  in- 
curred in  and  about  the  application  to  the  Court,  and 
making  the  necessary  surveys,  valuations,  and  estimates, 
and  also  what  sums  of  moliey  have  been  actually  ex* 
pendedin  such  improvements;  and  evidence  as  to, such 
expenses  hath  been  laid  before  me,  and  I  have  duly 
considered  the  same;  and  I  do  hereby  state  and  certify 
that  it  hath  been  made  to  appear  to  me  that  the  sum 
of  /•  hath  been  fully  expended  in  manner 

aforesaid  in  such  expenses  as  aforesaid,  and  the  sum 
of  /.  for  improvements  by  drainage,  warp- 

ing, irrigation,  or  embankment,  and  the  sum  of 

/.  for  improvements  by  the  erection  of  buildings : 
And  I  do  hereby  further  certify  that  the  said  several 
sums  amount  in  the  whole  to  the  sum  of  /., 

ukI  that  the  same  was  [or  were]  advanced  on,  &c.  [or  at 
mck  several  times  atid  in  the  several  sums  hereinqfter  set 
fifrih,  viz.  4^.] ;  and  that  such  several  sums  are  to  be  re- 
paid, with  interest  after  the  rate  of  per  centum 
per  annum,  by  such  equal  annual  instalments  as  are 
hereinafter  mentioned,  viz.,  &c.  &c« 

XX. 

The  endorsement  is  to  be  made  in  duplicate,  and  one  Duplicate  to 

copy  thereof  is  to  be  written  on  the  party's  certificate,  ^  fi? "cif? 

and  delivered  to  him;  the  other  is  to  be  filed  and  an-  copy  ofcer- 

nexed  to  the  copy  of  the  certificate  filed  in  the  Report  ^'^^^^^' 
OiEce. 

Vol.  L  /  XXL  All 
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XXL 

All  Orders  made  by  the  Master  of  the  Rolls  or  bdjt 

Vice-Chancel  I  ors  are  subject  to  be  discharged  or  varied 

b;  the  Lord  Chancellor  on  petition  to  him  For  tbu 

purpose. 

LYNDHURST,  C. 
LANGDALE,  M.  K. 
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1847. 


ORDER  OF  COURT. 

13th  jfyril  1847. 

The  Right  Honourable  Charles  Christopher, 
Lord  Cottenham,  Lord  High  Chancellor  of 
Great  Britain,  by  and  with  the  advice  and 
assistance  of  the  Right  Honourable  Henry 
Lord  Langdale,  Master  of  the  Rolls,  and 
The  Right  Honourable  Sir  Lancelot  Shad- 
well,  Vice  Chancellor  of  England,  doth 
hereby  in  pursuance  of  an  Act  of  Parliament  3  &  4  Fid. 
passed  in  the  fourth  year  of  the  reign  of  Her 
present  Majesty,  intituled  "  An  Act  for 
facilitating  the  administration  of  Justice  in  the 

'  Court  of  Chancery,"  and  of  an  act  passed  in 
the  fourth  and  fifth  years  of  the  reign  of 
Her  present  Majesty,  intituled  "  An  Act  to 
amend  an  Act  of  the  fourth  year  of  the 
reign  of  her  present  Majesty,  intituled  *  An 
Act  for  facilitating  the  administration  of  Jus- 
tice in  the  Court  of  Chancery,"  and  in  pursu- 
ance and  execution  of  all  other  powers  en- 
abling him  in  that  behalf,  order  and  direct 
that  the  Rule  and  Order  hereinafter  set  forth 
shall  henceforth  be  and  for  all  purposes  be 
deemed  and  taken  to  be  a, General  Rule  and 
Order  of  the  High  Court  of  Chancery,  viz.  — 

The  Plaintiff  is  not  to  obtain  an  order  of  course  for  No  order  of 
leave  to  amend  his  bill  after  a  defendant  (being  entitled  ^^  ^^^ 

to  notice  of 
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1^*2^  .     to  move)  has  served  a  notice  of  motion  to  dismus  tl 
)tion  to         ^'"  ^°^  *">^  °^  prosecution, 

(Signed)  COTTEMHAH,  C. 

Lahodale,  M.  R. 
Lamcemm-  Sbaditell,  V.  C. 
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ARGUED  AND  DETERMINED  1  ^^  ^ 


IN  TBI 
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DANIEL  V.  DUDLEY.  Jan.  25. 

T)  T  an  indenture  of  settlement,  made  on  the  marriage  By  a  marriage 
of  Thomas  Busby  and  Mary  Henn,  bearing  date  ISni  of  money, 
the  27th  o{  May  1807,  the  sum  of  llOOi,  the  property  the  property 
of  Mary  Henn^  was  vested  in  trustees  in  trust  for  the  was  vested'in 
separate  use  of  Mary  Hmn  during  her  life ;  and  after  ^|7Jr'5,e 
her  decease,  in  trust  for  Thomas  Busby,  if  he  should  separate  use 
sarviTe  her,  for  his  life ;  and  upon  the  death  of  the  juriog'her 
snm?or,  in  trust  for  the  children  of  the  marriage,  as  life,  and  after 
Mary  Ham  should  by  deed  or  will  appoint ;  and  in  \n  trust  for 

default  of  appointment,  for  the  children  equally,  the  *i>«.^"'*J?"l 
L  -  ..,  •,      i*  dunng  his  life, 

simres  of  sons  to  be  payable  at  twenty-one,  and  of  and  after  the 

daughters  death  of  the 
o  survivor,  upon 

certaia  trusts  for  the  children,  and  in  default  of  children,  who,  being  sons,  should 
sttain  tventy-one,  or  being  daughters,  should  attain  that  age  or  marry,  in  trust  for 
nch  person  or  persons  as  the  wife  should,  notwithstanding  her  coverture,  by 
^^  or  will  appoint,  and  in  default  of  appointment,  In  trust  to  pay  and  transfer 
we  tame  to  the  executors  or  administrators  of  the  wife.  Held,  reversing  the 
oecree  below,  that  under  the  ultimate  limitation  to  the  executors  or  adminis- 
f^Btors  of  the  wife  the  fond  did  not  belong  to  the  next  of  kin  of  the  wife,  in  ex- 
doaon  of  the  husband  but  passed  to  the  administcatrix  of  the  wife  as  part  of  her 
tenend  personal  etUte. 

V  T  *» 


hi 
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dauglUers  at  that  age  or  marriage.  After  wbidi  followed 
a  proviso,  that  in  case  there  should  be  do  sod  who 
should  attain  tweoty-oQe  or  leave  issue,  nor  aoy  daughter 
vho  should  attain  that  age  or  many,  the  trustees  should 
stand  possessed  of  the  fund  in  trust  for  such  person  or 
persons  as  the  wife  should  by  deed  or  will  appoint ;  and 
in  default  of  appointment,  in  trust  "  to  pay  and  transfer 
the  same  to  the  executors  or  administrators  of  Mary 
Hetm." 

The  deed  also  contained  several  covenants  by  Thomas 
Busb^  one  of  which  was  to  the  efiect  that  he  would 
permit  and  suffer  Mary  Henrij  notwithstanding  the 
intended  coverture,  to  exercise  the  powers  reserved  to 
her  by  the  settlement ;  and  that,  in  ease  she  should 
happen  to  die  in  his  lifetime  without  having  made  a 
complete  sppointment  of  the  fimd,  the  same  or  such 
part  thereof  as  should  be  uiiappointed  "  should  be  and 
remain  unto  and  for  the  only  use  and  benefit  of  the 
executors,  aijmiuistratorsa  and  assigns  of  Mary  Hettn," 

The  marriage  was  solemnized,  and  afterwards,  in  the 
year  1819,  Thomas  Busly  took  the  benefit  of  the  Insol- 
vent Debtors'  Act  In  the  year  1623  Mary  Budy  died 
intestate,  and  without  having  made  any  appointment  of 
the  fund,  leaving  an  only  child.  Shortly  afterwards 
Thomas  Busl^  died  intestate,  and  without  having  taken 
out  administration  to  his  wife ;  and,  lasdy,  in  the  year 
1829,  the  child  died  under  twenty-one,  and  without 


Hie  Plaintiff,  Charlotte  Daniel^  who  was  a  sister  ol 
Tlumas  Budn/,  then  took  out  letters  of  administration 
to  the  estates  of  Thomas  Budy,  Mary  Budn/,  and  their 
child,  and  having,  by  virtue  of  those  administrations, 
obtained  possession  of  the  funds,  she,  with  her  hus- 
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band,  filed  the  bill  in  this  cause,  suggesting  that  the  1841. 
defendant,  Dudley^  claimed  the  fund  as  assignee  under 
the  insolvency  of  Thomas  Busby  ;  but  submitting  that, 
aoder  the  ultimate  limitation  to  the  executors  or  ad- 
mioistrators  of  Mary  Busby^  the  absolute  interest  in  the 
fimd,  subject  to  the  previous  limitations,  had  vested  in 
the  child  as  her  sole  next  of  kin  to  the  exclusion  of  her 
husband ;  and  that,  upon  the  death  of  the  child,  it  had 
passed  to  the  Plaintiff  Charlotte  Daniel^  and  the  De- 
fendant Martha  Goodson,  another  sister  of  Thomas 
Busly^  as  the  sole  next  of  kin  to  the  child.  The  bill 
alleged  that  Martha  Goodson  and  her  husband  Henry 
Goodsofif  who  was  the  only  other  Defendant,  were  out 
of  the  jurisdiction;  and  it  prayed  that  the  rights  of  all 
parties  interested  in  the  fund  might  be  ascertained  and 
dedared,  and  that  it  might  be  secured  and  administered 
onder  the  direction  of  the  Court 

The  Defendants  Henry  and  Martha  Goodson  never 
appeared  in  the  suit,  and  no  evidence  was  entered  into. 
By  the  decree  made  upon  the  hearing  of  the  cause  //j^^  /i$ 
by  the  Vice-Chancellor,  it  was,  amongst  other  things, 
declared,  that,  according  to  the  true  construction  of  the 
settlement,  the  Plaintiff  Charlotte  Daniel^  as  the  ad- 
ministratrix of  Mary  Busby^  was  entitled  to  the  fund  for 
the  benefit  of  the  next  of  kin  of  Mary  Busby  living  at  her 
death,  and  to  the' exclusion  of  her  husband. 

From  that  part  of  the  decree  the  Defendant  Dudley 
Appealed,  and  the  appeal  now  came  on  to  be  heard. 

On  the  case  being  opened, 

The  Lord  Chancellor  observed,  that  it  was  pre- 
^^^^^xttt  and  irregular  to  discuss  the  question  between 
^  assignee  and  the  next  of  kiui  until  there  had  been 

B  2  an 
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an  inquiiy  vho  the  next  of  kin  were ;  more  particularly 
as  the  only  persoa  who  was  alleged  to  be  next  of  kii 
besides  the  Plaintiff,  Charlotte  Daniel,  bad  not  appeared 
besides  which,  there  was  this  further  difficulty,  that  i 
the  opinion  of  the  Court  should  be  in  favour  of  thi 
assignee,  it  could  make  no  decree,  he  being  a  defend 
ant  on  the  record,  unless  the  Plaindff  would  underuki 
to  deal  with  the  fund  as  the  Court  should  direct. 

That  undertaking  having  been  given,  the  argumcn 
proceeded. 

Mr.  Jacob,  Mr.  Richards,  and  Mr.  Keette,  in  suppoi 
of  the  appeal. 

The  decision  of  the  Vice-Chancellor,  it  is  conceived 
proceeds  upon  a  confusion  of  two  classes  of  cases  whici 
are  perfectly  distinct ;  namely,  those  in  which  question 
of  this  kind  have  arisen  upon  the  words  "  legal  o 
personal  representatives,"  and  those  in  which  the 
have  arisen  upon  the  words  **  executors  or  adminis 
trators."  Either  of  the  former  terms  may,  without  im 
propriety  of  language,  be  used  to  denote  next  of  kir 
or  those- who  represent  others  for  the  purpose  of  Ah 
tribution :  but  executors  or  administrators  cannot  wit! 
any  propriety  be  so  construed.  Accordingly,  in  tli 
former  class  of  cases,  the  question  has  always  been,  wh.n 
persons  are  denoted  by  the  words  ?  In  the  latter,  fa 
whom  is  the  trust  created  ?  In  the  present  case,  there 
for^  the  only  question  is,  for  whom  is  the  plaintiff 
trustee  ?  It  is  said,  for  the  next  of  kin  of  the  wife ;  bu 
the  object  of  the  settlement  was  to  provide  for  tb 
husband  and  wife,  and  the  children  of  the  marriagt 
not  for  next  of  kin,  who  were,  of  course,  unascertaine 
at  the  date  of  the  setdement,  and  about  whom  the  partie 
could  not  be  presumed  to  feet  any  interest.     Beside: 
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one  consequence  of  snch  a  construction  would  be  to 
prevent  the  wife^  if  she  survived  her  husband,  from  dis- 
posing of  the  property  otherwise  than  under  the  power^ 
which  was  not  likely  to  have  been  intended.  A  more 
probable  supposition  would  be,  that  when  the  objects  of 
the  settlement  were  satisfied  the  property  was  intended 
to  re?ert  to  its  original  owner.  Bipley  v.  Waterworth  {a\ 
Evans  v.  Charles  {b\  CoUyer  v.  Squire  (r).  Homes  v. 
HoKs  (d),  Saberton  v.  Skeds.  {e) 


1841. 


Mr.  Wigram  and  Mr.  Parry,  for  the  respondents. 

In  most  of  the  cases  which  have  been  cited  the  ques- 
tkm  wasy  whether,  under  a  limitation  to  executors  and 
administrators,  the  persons  answering  that  description 
took  beneficially  or  as  trustees,  a  question  which  could 
hardly  have  arisen  unless  those  words  had  been  con- 
sidered as  words  of  purchase;  whereas  the  argument  on 
the  other  side  seems  to  proceed  on  some  fanciful  ana^ 
logy  to  the  rule  in  SheUetfs  case^  as  if  those  words 
could  be  construed  as  words  of  limitation.  It  is  im- 
possible, however,  to  construe  them  otherwise  than  as 
wofds  of  purchase,  and  then  the  Court  is  at  liberty  to 
gire  them  such  a  meaning  as  will  best  correspond  with 
the  object  and  intent  of  the  settlement  That  was  ex- 
pressly laid  down  in  Bulmer  v.  Jay  {g) ;  the  same  doc- 
trine was  afterwards  recognized  by  the  Master  of  the 
ixXisiaGrajffieyv.Hunq)age{h)f  and  has  been  again  relied 
opon  by  the  Vice-chancellor  in  Smitk  v.  Dudley,  (t)  It 
is  true,  that  in  that  case  the  limitation  was  to  the  exe- 
cutors and  administrators  of  the  wife,  of  her  own  family ; 
but  the  words  *^  of  her  own  fiimily  "  were  only  relied  upon 

as 


(a)  7  VcM.  425. 

(b)  I  Andr,  1S8. 
(0  3  Rtui,  467^ 

(4  s  Keen,  eie. 


(e)  I  R.^M.  587. 

(g)  4  ^Sim.  48.»  sM.^K,  197. 

(k)  1  BemK  46. 

(i)  9  Shn.  l$S, 
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as  afibrding  a  cloe  to  the  meaning  of  tlie  words  '*  exe 
cutors  and  admiDistrators,"  Even  admitting,  howevet 
that  the  intention  to  exclude  the  husband  is  not  » 
unequivocally  expressed  in  the  present  case  as  it  was  ii 
Smith  ▼.  Dudley,  it  is  at  least  as  clearly  implied  as  i 
was  in  Bulmer  v.  Jm/t  for  in  this  case  the  husband  hs 
covenanted  that  in  the  event  of  the  wife  dying  in  hi 
lifetime  without  making  any  appointment,  the  fund  shal 
be  for  the  only  use  and  benefit  of  the  executors  ani 
adminbtrators  or  assigns  of  the  wife. 

Besides  the  authorities  above  mentioned,  the  follow 
ing  were  also  cited  and  commented  upon  in  the  cour» 
of  the  argument.  Bridge  v.  Abbott  (a),  Anderson  v 
Dawson  (i),  fVeUman  v.  Bawring  (c),  Price  v.  Strange  (d) 
Baines  v.  Oltey  {c),  Paiin  v.  Hills,  (g) 

J^e  Lord  Chancellor  (without  hearing  a  reply 
said. 

Legal  or  personal  representatives  may  mean  next  o 
kin,  but  executors  or  administrators  cannot.  Therefore 
none  of  those  cases  in  which  next  <^  kin  have  been  heii 
to  take,  ex  vi  termini,  by  the  description  of  legal  or  per 
sonal  representatives,  have  any  application  to  the  pre 
senL  The  limitation  in  this  case  being  to  the  executor 
or  administrators,  it  seems  to  me  that  it  cannot  signif 
whether  these  words  are  construed  as  words  of  limit 
ation  or  words  of  purchase;  because,  on  either  sap 
position,  the  persons  answering  that  description  take  ii 
their  representative  character,  and  then  the  fund  is  ti 
be  applied  and  administered  in  the  same  manner  as  an; 
other  assets  that  come  to  them  in  that  character.     Tba 

i 

(a)  5  B.  C.  C.  SS4.  (<^  e  Madd.  159. 

(i)  1 5  r«.  588.  (e)  IM,^S.  465. 

(c)  S  Stut.  274.,  S  Sm,3aa.  (g)  I  M.[<i  S.  470. 
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is  the  doctrine  of  all  the  cases  that  have  been  dted^  ex* 
cept  that  otBdmer  v.  Joy,  which  stands  alone. 

As  to  tbe  covenants  in  this  settlement,  on  which  some 
stress  was  laid  in  the  argument,  I  think  they  amount 
to  nothing  more  than  an  engagement  on  the  part  of  the 
husband  that  he  would' do  nothing. to  disturb  the  pro- 
TisioDs  contained  in  the  preceding  part  of  the  instru* 
meot,  and,  consequently,  that  they  have  no  bearing 
upon  die  case  one  way  or  the  other. 

This  is  my  present  impression  on  the  question  which 
basbeen  discussed ;  but,  as  I  said  in  the  outset,  I  do  not 
see  what  I  can  do  with  the  case  as  it  stands  at  present, 
fcr  besides  the  di£Biculties  which  I  have  already  sug- 
gested, it  appears  that  the  insolvency  took  place  in 
1819,  and  the  fund  did  not  fall  in  till  1829;  conse- 
qiieDtly  the  assignee  has  no.  title  to  sue  as  such.  If 
JMy  were  a  creditor  under  the  insolvency,  of  which, 
ittwerer,  there  is  no  evidence,  and  he  had  appeared  here 
as  Plainti£^  that  might  have  raised  the  question,  for  he 
night  say  that  he  had  an  interest  in  clearing  the  fiind 
of  the  wife's  debts,  if  there  were  any,  in  order  to  realise 
what  belcmged  to  the  husband's  estate  for  the  benefit 
of  his  creditors ;  and  a  creditor,  as  I  had  lately  occasion 
to  decide,  may  sue  in  this  Court  on  behalf  of  himself 
and  others  for  the  purpose  €i  securing  after-acquired 
property  of  the  insolvent,  though  I  fcnrbore  on  that 
oocBiUon  to  give  any  opinion  as  to  whether  this  Court 
or  the  Insolvent  Court  be  the  proper  jurisdiction  to  ad- 
nunister.  such  a  fund,  (a) 

On  this  record,  however,  Dudley  is  a  Defendant^  and 
b  that  character  he  cannot  represent  all  the  other  cre- 
ditors, 

(a)  Ward  v.  PmiUr^  L.  C.      argument  at  the  Rolls^^^Mv.S^.,, 
^o«.  '7.,i84o  \  reported, on  tbe     not  yet  reported  on  tbe  appeal* 

B  4 
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diton,  though  he  might  u  PUintiffI  If  he,  or  aome  other 
creditor,  will  file  such  a  bill,  I  will  make  a  dedaradon 
of  the  rights  of  the  parttea  under  the  setUemenl,  when 
the  case  shall  be  brought  regnlarly  before  me.  But  od 
this  record,  notwithstaudtDg  my  desire  to  save  the 
parties  the  expense  of  fiirther  proceedings,  it  seems  to 
me  impossible,  for  the  reasons  I  have  menlioDed,  to 
make  any  efiectoal  decree. 


No  fiirther  proceedmg  was  taken,  and  the  suit  baa 
since  been  compromised. 


WOOD  V.  LAMBIRTH. 


1B4I. 
Jan.  as. 
wSS,89. 


A  T  a  sale  of  the  property  of  Isaac  Brightmen^  a  bank- 
"iJag!"'""'  "^^  """P**  by  l"**  assignees,  in  the  month  of  Febnuny 
mrrcDiIer  1829,  the  Defendant  Henry  Laminrth  became  the  pur- 
'  ^^^y^f^  °^  chaser  of  lot  19.,  comprising  a  copyhold  messuage  and 
ith  hii  cot><  premises  of  which  the  bankrupt  was  at  the  time  of  his 
"^""w^  bankruptcy  seised  to  him  and  his  heirs,  accordmg  to 
paratdf  ei-  the  custom  of  the  manor  of  the  rectory  of  ToUedntiy, 
«  of  a.  our-  liBving  been  admitted  tenant  upon  the  surrender  of  one 
-  TT  from      Jokn  Carrington  in  the  year  1806. 


nd  wbo  ii  appeared  from  the  abstract  of  title  delivered  to 

id  oecotne 

iikrupt,beld  the  purchaser,  and  which  commenced  with  the  year 

?*h«"ri3)t   *'^**»  '^'^  "^  ^^^  y^"  ^"^^"^  ^^  "''*  °^  °°®  •'*"** 

freebench,    Z/ufkitt,  who  was  then  seised  of  the  estate  in  his  own 

i.t«j  by  ''ght. 

m,  although  at  the  time  of  nich  ■uirender,  the  purchue  not  hiring  been  conr- 
eted,  the  purchater  had  Dot  taj  legal  otate  in  the  premiKi. 
Doctrine  u  to  the  opentioD  <H  fictitiotu  fbrmi  of  conreyance. 
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rights  had  joined  with  her  husband  in  a  snirreDder  of  it    ^  1840. 

by  way  of  moi^gage;  and  that  subsequently,  on  the  oc» 

casioa  of  the  admittance  of  a  party  after  the  death  of 

the  same  James  LufUnj  under  a  surrender  made  by 

him  during  his  lifetime  to  the  use  of  his  will,  his 

vidoir  ^  came  and  in  open  court  remised  and  released 

to  the  purchaser  all  and  all  manner  of  dower  and  thirds, 

and  odier  customary  estate,  right,  and  title  to  dower  and 

tiiirdsy  and  all  arrears  thereof  which  she  might,  should^ 

or  of  r^t  could  or  ought  to  have  or  claim  of,  in,  to,  or 

oat  of  the  sakl  premises.'' 

Those  entries  were  the  only  instances  appearing  upon 
the  abstract,  in  which  the  wife  or  widow  of  a  copyholder 
had  taken  part  in  any  surrender  of  the  estate*  The  pur- 
dnser,  however,  conceived  that  they  aflbrded  presump- 
tiTeeridence  of  a  special  custom  in  the  manor,  entitling 
the  widow  of  a  copyholder  to  freebench  out  of  all  copy- 
hold knds  of  which  her  husband  might  have  been  seised 
at  any  dme  during  the  coverture ;  and  as  the  bankrupt 
bad  a  wife  at  the  time  of  his  bankruptcy,  who  was  still 
living,  the  purchaser  objected  to  the  title  as  being  liable 
to  her  freebench.  He  also  objected,  that  there  was  no 
evidence  that  Carrington  had  not  a  wife  when  he  sur- 
rendered the  estate  to  the  use  of  the  bankrupt  in  the 
year  1806.  No  attempt  was  made  by  the  assignees  to  '  ^'^^  /*  ^^ 
Temove  the  latter  objection ;  but  for  the  purpose  of  re- 
novbg  the  former,  they  procured  the  wife  of  the  bank- 
nipt  to  make  a  surrender,  which  was  entered  on  the 
court  rolls  as  follows :  — 

'^  Be  it  remembered,  that  on  the  1 1th  day  of  My 
1829,  MaTy  BrighiweUy  the  wife  of  Laac  BrigtUwen 
(the  said  Isaac  Brighto^en  being  a  customary  or  copy- 
hold tenant  of  the  said  manor),  came,  &c. ;  and  she 
b^  first  privately  examined  separately  and  apart  from 

her 
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ber  said  huaband,  and  freely  ccnaeniin^  did,  wftli  t 
privity  of  the  said  ^aac  Brtghtwerit  in  ORiaderBtioo 
the  SDin  of  30A  4j.  id,  to  her  paid  by  Hemy  Lambirt 
surrender  into  the  hands  of  the  lord  of  the  said  man 
a]!  and  singular  her  right,  title,  and  claim  of  freebenc 
dower,  or  thirds  of,  in,  to,  or  out  of  all  that,  &c;  ai 
All  right,  title,  and  interest,  claim  and  demand  whi 
soever  of  the  stud  Mary  Brightwen  of,  in,  or  to  freebcn 
in  respect  of  the  said  messuage  and  premises,  to  tl 
use  and  behoof  of  the  said  Henry  Lambirtky  his  heii 
executors,  administrators,  and  assigns,  according  to  t] 
custom  of  the  said  manor, 

"  Mary  Brightwen, 
"  Zsooc  BrigAtaen." 

A  copy  of  that  surrender  was  delivered  to  the  pa 
chaser's  solicitor  on  the  S4tfa  of  At^ust  1829;  but  b 
being  advised  that  it  was  not  effectual  to  bar  the  wife 
right,  persisted  in  bis  objections  to  the  title,  and  refust 
to  complete  the  purchase,  whereupon  the  assignees  ii 
Gtituted  thb  suit  for  a  specific  performance  of  the  coi 
tract  In  the  progress  of  the  cause  Henry  LatrMn 
died,  and  a  supplemental  bill  was  filed  against  h 
devisees.  By  the  decree  the  usual  reference  was  mw 
to  the  Master,  to  inquire  whether  a  good  title  could  t 
made  to  the  estate,  and  if  so,  when  it  was  first  shew 
that  such  title  could  be  made. 

The  Master  having,  by  his  report,  found  that  a  goo 
title  could  be  made,  and  that  it  was  first  shewn  on  th 
24th  of  August  1829,  the  Defendants  excepted  to  th 
report,  insisting  that  a  good  title  was  not  shewn  eithe 
before  or  on  the  24th  of  August  1829. 

The  exception  came  on  to  be  heard  before  the  Lor 
Chancellor,  when 

Mi 
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BCr.Zef  and  Mr.  Heatifield  appeared  in  support  of       1841. 
tbe  exoeptkni.  ""^^ 

V. 

Mr.  Walier  and  Mr.  Wood^  contra.  Lakbibth. 


The  Lord  Chancellor,  ^^^  **• 

The  Master  has  found  that  a  good  title  can  be  made 
toldld^  and  that  it  was  first  shewn  on  the  24th  of 
Jbtgua  1829. 

To  this  report  an  exception  is  taken,  and  the  only 
question  necessary  to  be  considered  is,  whether  there 
be  any  objection  to  the  title  in  respect  of  the  freebench 
of  the  wife  of  BrighiTDen^  a  bankrupt,  whose  assignees 
are  Plaindffi  in  the  cause. 

The  property  being  copyhold^  and  there  being  no 
proof  of  any  special  custom  to  the  contrary,  the  right 
of  the  wife  to  freebench  can  only  attadi  upon  lands  of 
which  the  husband  dies  seised,  which  has  become  im- 
possible. It  would  therefore  seem  that  this  objection 
would,  upon  that  ground  alone,  be  incapable  of  being 
supported;  but  a  surrender  has  been  produced,  dated  the 
Hth  of  (^  1B29,  by  which  the  wife,  having  been  first 
privately  examined  with  the  privity  of  her  husband, 
sorrendered  to  the  purchaser  the  copyhold  premises, 
^  all  her  tide  to  fireebench  therein.  This  surrender 
was  said  to  be  inoperative  for  two  reasons ;  Ist,  that  the 
wife  had  not  any  interest  in  the  land  which  could  be 
the  subject  of  surrender ;  and,  2dly»  that  the  husband 
was  no  party  to  the  surrender. 

The  first  objection  was  in  early  times  raised  against 
the  effect  of  fines  to  bar  dower ;  Lamped s  Case,  (a)   The 

surrepder 

(a)  10  Co,  46. 
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snrrender  by  the  wife  after  bang  privately  ezambed  ha 
always  been  considered,  in  cases  of  copyhold,  as  e(]ui 
valent  to  the  fine.  If  it  were  not  so,  the  decree  in  Braw 
V.  Baiadle  {a)  was  a  mere  delusion  upon  the  Defendant 

It  was  then  objected  that  the  husband  was  not  a  part 
to  the  surrender :  nor  was  he  in  Seaman  v.  idem  {b),  bi 
his  assent  was  presumed  from  the  circumstances.  I 
this  case  his  privity  is  distmctly  stated  in  the  surrendei 
Then  as  to  the  time,  it  appears  that  this  snrrender  we 
sent  to  the  Defendant's  solicitor  on  the  24th  of  Ai^ia 
the  day  which  the  Master  has  reported  to  be  the  time  i 
which  a  good  title  was  shewn. 

The  exception  must  be  overruled. 


The  Defendants  in  the  supplemental  suit,  being  dii 
satisfied  with  that  decision,  presented  a  petition  of  n 
hearing  which  now  came  on  to  be  heard. 

Mr.  Lee  and  Mr.  HeathJUld^  for  the  Defendants. 

There  are  many  manors  in  which  the  widow  ofa  copj 
holder  is  entitied  to  freebench  out  of  all  such  customar 
tenements  as  her  husband  is  at  any  time  seised  * 
during  the  coverture ;  WtUkim  on  Co^holds  (c) ;  an 
the  above-mentioned  entries  on  the  Court  Rolls  can  b 
accounted  for  only  on  the  supposition  that  such  a  cu: 
torn  exists  in  this  manor.  Assuming,  then,  that  tfa 
bankrupt's  wife  is  or  may  be  entitled  to  fi-eebencb  oi 
of  the  premises  in  question,  has  the  surrender  whic 
she  has  made,  effectually  barred  her  right  ?  Now^  the 
surrender  could  operate,  if  at  all,  only  in  one  of  thre 
ways  —  either  as  the  transfer  of  an  estate,  or  as  th 
releas 
(fl)  3  Vet.  as6.  (c)  Vol.  ii,  p.  73.  Date. 

(b)  S  Bh^k.  37S. 


Wood 
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lelease  of  a  right,  or  by  way  of  estoppel.    As  a  transfer       184*1. 

it  ooald  not  operate,  because  a  wife's  right  to  freebench 

daring  the  lifetime  of  her  husband  is  a  mere  possibility 

which  is  not  a  subject  of  transfer.    Neither  could  it    ^'•w^tit. 

operate  as  a  release;  because  there  was  no  privity  of 

tenure  between  the  surrenderor  and  the  purchaser  at 

the  time  of  the  surrender ;  he  was  no  party  to  it,  and 

had  no  estate  or  interest  beyond  a  mere  equitable  right, 

which  the  copyhold  courts  do  not  recognise.     And  the 

consideration  expressed  in  the  surrender,  if  that  could 

be  supposed  to  make  any  difference^  was  merely  nomi- 

oal,  no  consideration  having  actually  been  given.    Nor, 

lasdf ,  could  the  surrender  operate  by  way  of  estoppel ; 

for  it  has  been  settled  by  a  series  of  decisions  that  a 

surrender  cannot  have  that  effect.    Tqt^lor  v.  PhUipi  (a), 

Doe  T.  Tcmkins  (£),  Goodtitle  v.  Morse,  (c)    The  reason 

vhj  a  fine  has  that  operation  in  the  case  of  freeholds 

(bmpefi  Case  (d)  )  does  not  apply  to  copyholds. 

[7^  Lord  Chancellor.  Lord  Coke  does  not  put 
it  upon  the  doctrine  of  estoppel.  And,  according  to 
your  argument,  it  could  not  take  effect  by  way  of  re* 
lease,  because,  until  the  fine  was  levied,  the  cognizee 
would  have  no  estate  upon  which  a  release  could 
operate.] 

Where  a  fine  is  levied  jointly  by  a  husband  and  wife, 
^e  Court  will  marshal  the  conveyance  in  favour  of 
the  intention;  so  that  the  release,  if  such  it  be,  by  the 
wife,  m^  operate  upon  the  estate  conveyed  by  the  hus« 
™d.  It  is  humbly  submitted  that  the  case  of  Scatnon 
y.  Man  (e),  referred  to  in  your  Lordship's  judgment, 

does 

(a)  1  Vei.  sen.  S89.,  see  p.  830.         (d)  1 0  Co.  4  G.,  see  p.  49. 
(&)  n  Edit,  IBS.  (e)  3  Sing,  378. 

(0  3  ft  it.  365. 
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does  not  touch  this  qaesdon;  because  ther^  as 
Conxion  V.  ColUnson  (a)  the  oc^yhold  estate,  which  « 
the  subject  of  the  lurrender  was  the  estate  of  the  wi 
and  therefore  clearly  a  proper  subject  of  transfer ;  t 
only  questiui  being,  whether  the  surrender,  being  mt 
with  the  privity  of  the  husband,  was  eqaivaleot  to 
joint  surrender. 

Mr.  Waiker  and  Mr.  Wood,  contrd.  The  gene 
custom  cS  maoon  is,  that  the  wife's  title  to  fireeben 
depends  an  the  husband's  dying  seised,  and  a  contrn 
custom  will  not  be  presumed  without  much  clearer  e 
dence  than  here  exists.  But,  even  supposing  such 
custom,  the  right  of  the  wife  has  been  e^ctually  barr 
by  her  surroider.  It  is  not  correct  to  say  that  a  wif 
right  to  dower  or  freebench  during  the  lifetime  of  h 
husband  is  a  mere  possibility.  It  b  an  inchoate  estai 
The  reason  why  a  mere  possibility  cannot  be  convey 
is  because  the  party  is  not  in  the  seisin;  whereas, 
copyholds,  the  admission  of  the  husband  suffices  for  t 
estate  of  the  wife,  which  has  been  described  as  but 
branch  of  the  estate  of  the  husband,  {b)  But,  even  as 
release,  the  surrender  would  be  good ;  for,  though  it 
true  that  the  purchaser  had  no  estate  at  the  time,  yt 
when  he  shall  have  been  admitted  under  the  barga 
and  sale  from  the  commissioners,  his  estate  will  rela 
back  to  the  act  of  bankruptcy.  And  in  the  mean  tin 
the  surrender  operates  as  a  surrender  to  the  lord  of  tl 
manor,  in  trust  for  the  intended  tenant.  At  all  event 
it  will  operate  by  way  of  extinguishment  in  the  fre 
bold  of  the  lord,-  and  that  is  as  good  a  security  to  tt 
purchaser  as  if  the  wife's  estate  bad  been  actually  tram 
ferred  or  released  to  himself.  If  the  objection  to  th 
surrender  be  allowed,  it  will  be  impossible  for  the  wll 

Co)  l£f.S/.334.  (i>  rvt.AbT.Cop}fluldt3iQ.v\.5. 
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of  a  bankrapt  oopybolder  by  any  means  to  bar  her  title        1841. 
tofrcebench. 

Mr.  Lk  in  reply.  The  only  way  in  which  freebench 
C8D  be  barred^  is  by  a  release  of  it  to  the  actual  tenant 
of  the  land;  and  that  might  have  been  done  in  this  case 
by  maUng  the  wife's  release  contemporaneous  with  the 
bsigain  and  sale  firom  the  commissioners.  The  doctrine 
of  relation  does  not  help  the  argument;  for  in  the  case 
of  real  estate  there  is  no  relation  of  the  l^al  title,  to  the 
act  of  bankruptcy ;  Doe  v.  MitckeJL  (a)  Nor  can  it  be 
said  that  the  surrender  operates  as  a  surrender  to  the 
lord:  for  though  a  copyholder  may  undoubtedly  sur-^ 
render  to  the  lord,  if  there  be  an  intention  so  to  do,  the 
mfientioQ  here  is,  expressly,  to  surrender  for  the  benefit 
of  another  tenant,  the  lord  bdng  a  mere  instrument  for 
tbat  purpose. 

Tht  Lord  Chakc£julob.  Aug.  ii. 

This  case  having  been  brought  again  under  my  con- 
sideration by  a  petition  of  rehearing,  I  have  thought  it 
my  doty  to  refer  to  the  several  authorities  cited,  and  have 
^reconsidered  the  whole  case  with  all  the  attention  due 
to  one  in  which  my  judgment  has  been  questioned  by 
counsel  whose  opinions  are  entitled  to  the  highest  re- 
spect. I  have  not,  however,  been  able  to  find  any 
groond  for  altering  my  opinion. 


As  to  CarringtOfCs  wife,  there  is  no  evidence  to  raise 

the  objection  made ;  and  as  to  the  supposed  freebench  of 

the  bankrupt's  wif^  there  is  in  the  first  place  no  evidence 

that  she  would  have  been  entided  to  any,  there  being  no 

soffident  proof  of  any  custom  entitling  the  widow  to  free- 

beadi  of  land  of  which  the  husband  does  not  die  seised ; 

and 
(a)  %M.ifS.  446. 


\ 
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1841.       and  as  to  the  surrender  by  her,  no  new  argument 

^r^'^"^'^     been  brouf^t  forward  upon  the  second  hearing  to  pr 

V.  it  ineffectual  to  bar  her  freebench  if  she  would  othen 

LtMBiKTB.    jj^^g  jjggjj  entitled  to  it.     Ingenious  obserrations  hi 

indeed]  been  made  as  to  the  manner  in  which  it  was 

operate ;  not  as  a  release,  it  is  said,  because  there  is 

estate  in  the  releasee,  and  not  as  an  assignment,  beca 

there  was  only  a  posubility,  and  not  any  assignable  esti 

but  similar  objections  apply  to  fines,  and  to  surrenc 

by  husband  and  wife ;  and  as  to  fines  they  prevallec 

very  early  times ;  but  long  beibre  Lord  Cokt^s  time  t 

were  held  to  be  groundless,  for  he,  in  Lanipefi  Casei 

says,  that  no  question  existed  at  that  time. 

The  truth  is,  that,  like  many  other  fictions  of  taw, 
vented  for  the  purpose  of  promoting  the  enjoyment 
property,  the  machinery  will  not  bear  very  critical  e 
mination,  but  being  once  adopted,  it  is  maintuned  for 
benefit  which  it  is  fbiind  to  confer ;  technical  reason 
has  therefore  been  disregarded  when  ^plied  to  the  ob 
of  preventing  property  being  alienable  on  account  of 
dower  or  freebench  of  the  wife.  In  the  present  case  i 
peculiarly  necessary,  because,  from  the  provisions  of 
Bankrupt  Act,  the  ordinary  mode  of  effecting  the  p 
pose  may  fail.  All  beneficial  interest  is  taken  from 
husband,  and  no  surrender  is  necessary  by  him,  and 
may  not  be  forthcoming  to  make  one.  How  in  t 
case  is  the  wife's  freebench  to  be  barred  ?  In  this  c 
she  was  privately  examined,  and  surrendered  with 
privity  of  her  husband.  Hie  second  orgument  has 
raised  any  doubt  in  my  mind,  and  I  must  dismiss 
petition  of  rehearing  with  costs. 

(a)  10  Co.  49. 
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BEATTIE  V.  JOHNSTONE.  ApHi  17. 

npHE  Flainti^  Mary  Stewart  Beattie^  was  an  orphaiii  Although  the 

*  the  only  chfld  o(  Scottish  parents,  and,  at  the  time  Court  will 

of  the  institution  of  this  suit,  of  about  six  years  of  age.  point  a  guar- 

In  the  year  18S5,   her  father  Thomas  Beattie^   whose  foot  without"" 

only  property  consisted  of  real  estates  in  Scotland^  where  a  reference, 

he  resided  and  was  domiciled,  having  been  advised  to  jectionismade 

go  to  the  island  o{  Madeira  for  the  sake  of  his  health,  ^^}^^,  '"***• 

Yiduai  pro» 
execoted  a  deed  in  the  Scotch  form  for  the  purpose  of  posed,  it  will 

DOffliiuitinfr  tutors]  and   curators  of  his  child  in  case  'S"*'*^**®.,. 
^  *  dispense  with 

of  his  death.    The  deed  was  attested  by  two  witnesses,  a  reference 

and  was  in  the  following  words ;  —  J^Tdiawhip 

IS  contestecT 

"  I,  Th)mas  Beatticy  Esq.,  of  Crieoe^  judging  it  to  be  parties. 

proper  and  expedient  to  appoint  tutors  and  curators  to      Four  per- 
L  .  .  .-11  1  1        1  .1 1  I.     sons  domiciled 

tne  snrvivmg  chad  procreated,  or  the  children  to  be  and  resident 

procreated  betwhct  me  and  Christina  Stewati  or  Beattie  j,"  ^^^^^ 
my  spouse,  as  shall  happen  to  be  within  the  years  of  the  trusts  of  a 
papOarity  or  minority  at  the  time  of  my  decease :  There-  0^4^,45^  by  * 
fore  I  hereby  nominate  and  appoint  the  said  Christina  two  witnesses, 
Beaitie  my  sponse,  and  John  James  Hope  Johnstone^  Esq.,  yf^^  j„|y  apl 
oUnnandale,  John  Walker,  Esq.,  of  Crawfordton,  George  P^|j"J.^\"^" 
Graham  Bell,  Esq.,  of  CruriCj  Advocate,  James  Hope  to  a  Sccttuh 
Stewart  o(HiUhead,  Esq.,  WiUtam  Younger,  Esq.  junior,  ^ton'lj''' 
of  Craiglands,   George  Armstrong,  Esq.,  merchant  in  property  con- 
Lherpool,  Alexander  Stewart,  Esq.,  my  brother-in-law,  gjuntes  situ* 

presently  ^^^^  >o  ^«>/- 

land»  The 
cbild  having  come  to  reside  in  England  for  the  sake  of  its  healthy  and  a  suit  having 
been  instituted  by  other  parties,  in  its  name,  for  the  purpose  of  making  it  a  ward  of 
tbii  Court :  Held,  on  the  construction  of  the  deed,  that  it  appeared  to  be  made  in 
cootemplation  of  the  child's  continuing  to  reside  in  Scotland,  and  with  reference 
soidy  to  her  so  doinp ;  and  the  care  and  custody  of  the  child  being  considered  to 
be,  therefore,  unprovided  for,  and  the  curators  who,  under  the  deed,  had  the  manage- 
ment of  the  property,  bdng  parties,  and  having  appeared,  to  the  suit,  the  Lord  Chnn- 
eellor  referred  it  to  the  Master  to  approve  of  a  scheme  for  the  residence  of  the  child 
ud  to  iqipoint  guardians. 

Vol.  L  C 
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presently  resident  in  /ndro,  and  WilUam  Steuiart,  writ 
to  the  signet,  to  be  the  tutors  and  curators  of  Ma 
Sieaurt  Beattie,  the  child  already  procreated  betwi 
me  and  the  said  Ckrutina  Beattie,  and  to  my  oth 
children  to  be  procreated  of  my  body,  whether  male 
female,  of  my  present  marriage ;  declaring  that  the  in 
jori^  of  the  above-named  personB  acc^ting,  and  si 
viring,  and  resident  in  Great  Britain  at  the  Ume,  sh. 
be  a  quorum,  while  there  are  more  than  two  surrivic 
and  in  case  they  shall  be  reduced  to  two  or  one,  t 
whole  office  shall  be  vested  in  such  surviving  persons 
person,  with  power  to  the  said  tutors  and  curators 
^point  factors  for  managing  the  means  and  estal 
belon^g  to  my  said  child  or  children  with  suitaL 
salaries;  with  power  to  them  also  to  grant  leases,  a 
generally,  to  do  every  other  act  or  deed  in  the  manai 
ment  of  the  affairs  of  my  said  child  or  children,  coj 
petent  to  tutors  and  curators  by  the  law  o{ Scotland;  wi 
this  provision  and  declaration  always,  that  the  said  tuu 
and  curators  shall  be  accountable  for  their  actual  i 
tromissions  only,  and  not  joindy  for  one  another,  a: 
that  they  shall  not  be  liable  for  omissions,  or  for  a 
factors  they  may  appoint,  nor  be  bound  to  do  diligen 
further  than  they  shall  judge  necessary  in  any  so 
And  I  consent  to  the  registration  hereof  tn  the  boo 
of  Council  and  Session,  or  others  competent,  therein 
remain  for  preservation ;  and  to  that  effect  constitt 
John  Hope,  Esq^  Advocate,  my  procurator." 

Shortly  after  executing  that  deed,  Thomas  Beali 
with  his  wife  and  child  went  to  the  island  of  Madeir 
where  be  died  in  the  month  of  April  1836.  Upon  I 
death  his  widow  with  her  child  came  to  England,  ai 
from  thence  proceeded,  in  the  month  of  June  followin 
to  the  family  mansion  in  Scotland,  where,  however,  si 
remained  only  long  enough  to  make  some  necessa 
arrangemen 
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BlATTIK 


MTangwnfnte  for  the  settlement  of  her  husband's  affidrs,       1841. 

aod  10  the  month  of  Nooember  18S6,  went  with  her 

child  to  Chester^  where  her  father  Duncan  Stetaart  r»-  «. 

rided,  he  being  coUector  or  controller  of  the  customs   J®™«'~^«« 

therei    At  Chester  she  took  a  house  for  a  year,  at  the 

end  of  which  time  she  went,  for  the  sake  of  her  own 

and  ber  daughter's  health,  to  Londmij  where^  with  the 

exceptioD  d  an  occasional  visit  to  Hastings,  she  con** 

tinoed  to  reside  until  her  death,  without  ever  returning 

to  Scotland.     In  the  meantime  the  Scotch  estates  of 

whidi  the  in&nt  was  heir  in  tail,  and  which  were  of  the 

jearly  value  of  between  2000/.  and  8000/*,  were  mar 

naged  by  John  James  Hope  Johnstoncj  George  Graham 

Bettf  James  Hope  Stewart,  and  William  Sienoarij  four 

of  Ae  persons  named  in  the  above-mentioned  deed,  and 

who  akxne,  upon  the  death  of  Thomas  Beattie,  had,  in 

coojnnction  with  his  widow,  accepted  the  office  of  tutors 

<^the  infimt 

On  the  21st  o(  December  1840,  the  widow  died  at  her 
boose  in  London,  having  a  few  days  previously  made  a 
will,  by  which  she  gave  all  her  property  that  she  had 
power  to  bequeath,  to  her  father  and  brothers,  observing 
that  her  daughter  was  amply  provided  for;  after  which, 
ad?erting  to  the  delicate  health  of  her  child,  who  was 
threatened  with  consumption,  she  expressed  an  anxious 
wish  that  it  should  be  allowed  to  reside  with  her  father 
and  her  maternal  aunt,  Mrs.  Buchanan  ;  and  she  appointed 
Mam  Johnstone,  and  Dr.  Frederich  Quin,  the  physician 
who  had  attended  her  in  her  last  illness,  her  executors. 

Shordy  after  her  death  the  bill  in  this  cause  was  filed 
in  the  name  of  the  infant  by  Duncan  Stewart,  as  her  next 
friend,  against  the  four  persons  who  had  accepted  the 
office  of  tutors  as  above-mentioned,  and  agunst  Adam 
Johnstone  and  Dr.  Qtan,  as  the  executors  of  Mrs.  Beattie. 

C  2  The 
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The  bill  commenced  hy  stating  that  Thomas  Bealli 
the  late  father  of  the  Plain^ff,  had  during  his  Ufetic 
executed  a  certain  instrument  in  the  Scotch  form,  1 
which  he  had  vested  certain  real  estates  in  Scotland, 
the  yearly  value  of  2000/.  and  upwards,  in  fais  w 
and  the  four  first  named  Defendants,  in  trust  for  ti 
Plaintiff  as  tenant  in  tail,  and  had  appointed  the  sai 
five  persons  tutors  and  curators  of  the  PlunU£  It  ihi 
alleged,  amongst  other  things,  that  the  rents  of  tho 
estates  had,  since  the  death  of  Thomas  Beattie,  be 
received  by  his  widow  and  the  four  Defendants,  t! 
tutors,  and  that  at  the  time  of  the  widow's  death  she  u 
the  other  four  tutors  hati  a  considerable  sum  of  mon 
in  their  hands,  for  which  they  were  accountable  to  t 
FlaintiC  That  the  Plaintiff*  and  her  mother  were, 
the  time  of  the  death  of  the  latter,  domiciled  in  Enghm 
and  that  the  four  Defendants,  the  tutors,  all  resided 
Scotland,  That  Thomas  BeaitU  had  at  the  time  of  I 
death  no  legal  relation ;  that  Duncan  Stewart  was  I 
Plaindff^s  nearest  reladon;  end  that  M.rs. Buchanan,  t 
person  mentioned  in  Mrs.  Beatti^s  will  as  her  aunt,  w 
one  of  the  Plaintiff's  other  nearest  relations ;  and  ih 
she  and  Duncan  Stefoaart  were  to  be  permanently  i 
sident  in  England.  The  bill  prayed  that  the  fortu 
and  person  of  the  Pluntiff  might  be  placed  under  t 
protection  of  the  Court,  and  that  Duncan  Stewart  ai 
Mrs.  Buchanan,  or  some  other  proper  persons,  might 
appointed  her  guardians ;  and  that  proper  directio 
might  be  given  for  her  maintenance  and  education, 
also  prayed  an  account  of  the  rents  of  the  estates  i 
ceived  by  the  four  Defendants,  the  tutors,  and  Mj 
Beattie,  since  the  death  of  her  husband ;  and  that  ti 
Defendants,  her  executors,  might  answer  what  shou 
be  found  due  from  her  in  respect  thereof  out  of  h 
estate. 
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On  the  6th  di  January  1841,  bemg  the  day  on  which        184L 

the  bin  was  filed,  the  Vice-chancellor  made  an  order     ^!!^*^^'^'^ 

Bbattib 
ex  parte,  on  the  petition  of  the  Plaintiff,  appointing  Dim-  «. 

can  Stewart  and  Mrs.  Buchanan  to  be  guardians,  and   J^^b^'^o^- 

referriiig  it  to  the  Master  to  make  the  usual  inquiries  as 

to  the  age  and  fortune  of  the  Plaintiff  and  the  proper 

sum  to  be  allowed  for  her  maintenance  and  education. 

The  Defendants,  the  trustees,  then  appeared  to  the  bill, 
and  having  done  so,  presented  a  petition,  setting  forth 
the  deed  abor&^nentioned,  which  they  stated  to  be  an 
instrument  of  a  testamentary  nature;  and  they  insisted 
thal^  as  such,  it  operated  as  a  valid  appointment,  not 
only  of  tutors  and  curators  according  to  the  law  of 
SaOanij  but  also  of  guardians  according  to  the  law  of 
England.  The  petition  further  stated,  that  the  Plaintiff 
had  not,  as  the  petitioners  believed,  acquired  an  English 
domicile^  having  been  brought  by  her  mother  to  Eng» 
land  bt  the  sake  of  her  health  only,  and  with  the  in- 
tention of  returning  to  Scotland.  It  also  stated  the 
belief  of  the  petitioners  that  nothing  was  due  to  the 
Pbintiff  from  her  mother's  estate,  and  that  the  Plaintiff 
had  not  any  property  whatever  in  England  beyond 
her  wearing  apparel,  her  only  property  consisting  of 
the  Scotch  estates,  which  were  greatly  encumbered; 
and  that  by  the  deed  of  entail  of  those  estates,  the 
allowance  to  an  infant  heir  under  fourteen  years  of 
age  was  limited  to  one  fourth  part  of  the  dear  rents. 
That  the  petitioners,  as  tutors,  were  accountable  to 
the  Court  of  Session  for  their  management  oF  the  in- 
fimf  s  property,  and  generally  for  the  discharge  of  the 
duties  ^appertaining  to  their  o£Sce ;  and  that,  after  pro- 
Tiding  for  the  jointure  of  the  widow  and  the  maintenance 
of  the  infant,  they  had  from  time  to  time  paid  the  sur- 
plus rents  into  the  Bank  of  Scotland^  as  required  by  the 
law  of  that  country.    The  petition  then  suggested  cer- 
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tain  mcottTenioDces  which  were  likdy  to  arise  iratn  a  go 
lision  between  the  laws  and  forms  of  this  country  and  < 
Scotland,  if  the  Court  of  Chancery  in  England  were  I 
supersede  the  guardians  testamentary,  appcnnted  accon 
ing  to  the  law  oS Scotland;  and  it  prayed  that  the  ordi 
of  the  6tb  of  January  18il  might  be  discharged  i 
varied ;  and  that  if  ihe  Court  should  think  it  proper  i 
interfere  touching  the  guardianship  of  the  Flainti^  d 
petitioner*  might  be  decUred  to  be,  or,  if  they  were  m 
already  such,  might  be  appointed  to  be,  guardians  i 
tbe  inbot  Plaintiff:  but  if  the  Court  should  not  thii 
fit  to  declare  or  i^point  the  petttioDera  guardians,  the 
diat  tbe  Court  would  be  pleased  to  make  such  order,  t 
way  of  reference  to  the  Master,  or  otherwise,  as  ^oni 
aeem  meet,  having  due  regard  to  the  testator's  testamei 
tary  disposition,  to  his  domicile^  and  to  the  circumstance 
and  situation  of  the  proper^,  of  tbe  infant  Plaintiff. 

Amongst  other  affidavits  whidi  were  filed  in  snppo 
of  that  petiUon,  was  ao  affidavit  of  two  legal  prai 
titbners  in  Scotland^  which  stated,  that  by  the  law  i 
that  country,  the  nomination,  by  a  &ther,  of  tutors  I 
his  in&nt  child,  invested  the  tutors  named  in  his  deed  • 
^jpointment  or  nomination,  and  who  accepted  the  o£Bc 
with  the  guardianship  of  such  infant  until  the  age  i 
twelve  years  if  a  female,  and  fourteen  if  a  male ;  tt 
such  guardianship  gave  the  accepting  tutors  the  right  i 
the  custody  of  the  person  of  the  infant,  subject  only  I 
the  right  of  the  mother  to  such  custody  while  the  in&i 
was  under  the  age  of  seven  years,  provided  she  n 
mained  a  widow,  but  that  no  snoh  right  belonged  to  tl 
relations  of  the  mother  upoir  her  decease. 

It  also  appeared  ftom  an  afiidavit  of  the  pedtimer 

that  James  Hope  Steuari,  one  of  their  aumbei^  hod,  in 

mediately  on  being  informed  of  Mrs.  Beatti^i  deatl 

proceeds 
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proceeded  to  London^  where  he  had  arrived  in  time  to        1841. 

attend  her  fimeral,  and  that,  after  making  such  arrange*     ^^^^^^^^"^^ 

ments  as  were  then  necessary  for  the  care  of  the  infant  «. 

PlaiDtifl^  he  had  left  her  in  chai^  of  his  sister  Miss    Jo««"o""- 

Janet  Graham  Siewofi^  who  was  an  intimate  friend  of 

Mrs.  Beattte,  and  who  had  come  to  stay  with  her  some 

time  before  her  death  for  the  purpose  of  att^iding  her 

in  her  iUness.     The  same  a£Sdavit  went  on  to  state, 

that  noless  the  petitioners  should  be    superseded,   it 

was  their  intention,  in  all  their  arrangements  respecting 

the  residence  and  education  of  the  infant,  to  consider 

sddj  what  would  be  most  for  her  benefit,  and  also 

to  parsoe  the  same  course  in  the  management  of  her 

fortone,  subject  always  to  the  directions  and  provisions 

of  tbe  Scotch  laws  in  respect  thereof. 

On  the  other  hand,  Duncan  Stemart  made  an  affidavit 
in  opposition  to  the  petition,  setting  forth,  amongst  other 
things,  various  letters  which  he  had  received  from  Mrs. 
^eatHe  between  tbe  times  of  her  return  from  Madeira 
and  of  her  death,  the  object  of  which  was  to  shew  that 
in  consequence  of  the  delicate  state  of  her  own  health, 
and  that  of  her  child,  and  the  advice  of  physicians 
whom  she  had  consulted  on  her  return,  and  who  had 
recommended  a  warmer  climate  than  that  of  Scotland  for 
tlie  child,  she  had  determined  from  that  time  forth  to 
fix  her  permanent  residence  in  England^  and  conse- 
quently that  she  had,  at  the  time  of  her  death,  acquired 
an  English  domicile. 

On  the  hearing  of  that  petition  before  the  Vice- 
Chancellor,  his  Honor  made  an  order,  dated  the  19th 
March  1841,  discharging  the  order  of  the  6th  January 
1S41,  and  appointing  the  petitioners,  the  four  tutors,  as 
guardians  of  the  Plaintiff,  without  prejudice  to  the 
question,  whether  the  petitioners  were  entitled  to  the 

C  4  guardianship 
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1841.       guardianshipoftfaeBuntiffundertlieBtBtntelfiCbirtes 
^^^^^^     c-  24.  *.  8. 

roHNSTOKE.    I    Against  tli&t  order  the  PlaintifiF  appealed,  uid  d 
appeal  now  came  on  to  be  heard. 

Mr.  Jacob,  Mr.  WigroTn,  and  Mr,  FoUett,  in  euppa 
of  the  appeal. 

If  there  were  no  other  objection  to  the  order  of  ll 
Vice-Chancellor,  it  would  be  sufBcient  ground  for  th 
appeal  that  his  Honor  has  declared  it  to  be  doubtfi 
whether  an  instrument  executed  in  Scotland^  betnet 
Scottish  parlies,  and  in  Saltish  form,  and  purporting 
confer  powers  which  di£fer,  both  in  their  nature  ai 
duration,  from  those  of  an  English  guardian,  is  or 
not  within  the  purview  of  the  stat.  of  Charles  2. ;  for  : 
long  as  that  question  remains  undecided,  it  will  be  ui 
certain  whether  the  persons  named  in  the  order  are 
act  concurrently,  as  English  guardians  are  bound  to  d 
or  by  majorities,  as  directed  by  the  deed ;  whether  the 
authority  over  the  person  of  the  infant  is  to  determii 
at  the  age  of  twelve,  or  to  continue  until  the  age 
twenty-one ;  in  short,  whether  they  are  to  exercise  tl 
powers  of  Scottish  tutors  and  curators,  or  those  of  E 
glish  guardians.  In  reality,  however,  there  is  no  pr 
tence  for  saying  that  such  an  instrument  can  be  treati 
by  the  Courts  of  this  country  as  a  valid  testamentary  a 
pointment  of  guardians,  or  that  the  authority  which 
purports  to  confer  can  extend  beyond  the  limits  of  tl 
country,  by  the  laws  of  which  that  authority  is  reco 
nised.  For  the  authority  of  a  tutor  over  an  infant  is 
personal  right  which  is  confined  to  the  country,  the  li 
of  which  gives  it,  and  is  not  like  a  right  existing  I 
contract  which  follows  the  parties  every  where  (a). 

Tl 

(s)  On  tbia  point,  hawerer,  see  Storif,  Confiicl  of  Lam,  p.  413 
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This  isstromoit  then,  it  is  submitted,  can,  at  mostt        1841. 
be  treated  only  as  an  expression  of  the  father's  pre-     ^"^V^^ 
ference  fior  certain  individuals,  which,  although   en-  v. 

tided  to  considerable  weight,  will  not  influence  the  Johnstone. 
Court  so  far  as  to  induce  it  to  sanction  a  nomination  of 
personS}  all  of  whom  are  resident  out  of  its  jurisdiction ; 
least  of  all  in  the  case  of  an  in&nt  who  must  neces- 
sarily, for  some  time  at  least,  be  resident  in  this  coun- 
trj,  and  whose  health  requires,  in  a  peculiar  d^ree, 
the  personal  superintendence  of  the  guardians  to  whose 
care  it  is  to  be  entrusted.  Such  a  case  is,  at  all  events, 
Bot  one  which  ought  to  have  been  disposed  of  without 
some  inquiry,  both  with  reference  to  the  appointment  of 
goardians,  and  also  to  the  system  of  management  which 
the  peculiar  circumstances  of  the  infant  might  require. 
The  Vioe-Chanoellor,  indeed,  in  appointing  the  tutors 
at  (mce,  without  any  reference,  proceeded  upon  the 
groimd,  that,  as  they  had  the  legal  control  over  the 
infant's  property,  and  were  all  resident  out  of  the 
jurisdicdon,  the  Court  had  no  means  of  bringing  them 
to  terms,  and  consequently,  no  alternative  but  to  ap- 
point them  guardians.  It  is  submitted,  however,  that 
that  circumstance  ought  not  to  have  any  influence  with 
the  Court ;  for  those  parties,  by  appearing  to  the  suit, 
haYe  submitted  to  the  jurisdiction,  and  it  is  not  to  be 
presumed  that  they  will  hereafter  withdraw  themselves 
from  it  for  the  purpose  of  setting  the  Court  at  defiance. 

lb.  Knight  Bruce^  ^Lx.  Richards^  and  'Mx.  Bomitty^ 
ccmird. 

Admitting  that  the  order  in  question  is  of  a  some- 
what unusual  character,  it  is  fiiUy  justified  by  the  cir- 
cumstances of  the  case,  as  being  obviously  the  only  one 
which  the  Court,  if  it  interfered  at  all,  could  have  made 
without  detriment  to  the  PlainUff.    The  mterference  of 

the 
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the  Court,  on  behalf  of  iniants,  is  regulated  solely  hj 
view  to  their  interest  Accordingly  it  refuses  to  ai 
where  there  is  no  property,  not  because  it  has  not  tl 
right  to  act  in  such  a  case,  but  because  it  canna 
generally  speaking,  act  usefully :  Welledey  t.  Duke  i 
Beaufort,  {a)  Now,  according  to  that  principle,  it 
scarcdy  possible  to  conceive  a  case  in  which  there  cod 
be  less  ground  for  the  interference  of  the  Court  than  i 
the  present.  Not  only  is  the  birth-place  of  the  infei 
in  Scotland,  but  she  must  also  be  taken  to  be  domicile 
there ;  for,  even  supposing  that  her  domicile  by  bin 
could  be  changed  by  any  act  of  her  mother  during  he 
minority,  {Potinger  v.  Wightman  (£),)  it  is  a  speculatii 
question  how  &r  the  change  of  the  mother's  resideuci 
after  her  husband's  death,  afiected  her  own  domicil 
by  birth  and  marriage  — 

{The  Lord  Chancellor. 

It  seems  to  have  nothing  to  do  with  the  question  noi 
before  the  Court] 

At  all  events,  it  b  beyond  dispute  that  the  prc^rt 
of  the  infant  consists  exclusively  of  real  estates  in  Scot 
land,  (for  the  suggestion  that  she  has  a  claim  upon  he 
mother's  estate  is  completely  displaced  by  the  affidavits. 
Those  estates  are^  of  course,  subject  to  the  Ux  lod,  ani 
the  parties  who  have  the  legal  control  over  them  ar 
already  bound  to  pass  their  accounts  in  the  Courts  c 
Scotland,  where  alone  that  law  is  understood  and  ad 
ministered.  What  purpose  can  it  serv^  to  take  the  sam< 
accounts  over  again  before  one  of  the  Masters  of  tbi 
Court,  who  must  derive  his  knowledge  of  the  principle: 
upon  which  he  is  to  proceed  from  the  information  of  Scola 
lawyers  ?    Then  it  is  not  to  be  forgotten  that  the  Plaintil 

i 
(a)  8  Aw.  l.,teep.Sl.  (A)  3  Meri.67. 


JOUNSTOMB. 
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isabneady  imder  the  care  of  persons  of  her  fiEtther's  selec-  1841. 
tion  and  appointment,  against  whom  no  charge  of  mis-  ^^^^^ 
coodQCt  has  been  ever  suggested,  and  who  cannot  now,  ^  v, 
even  if  thqr  wished  k,  withdraw  from  their  req>onsibility 
to  the  Coorts  of  their  own  country,  for  the  due  discharge 
ofall  the  duties  incident  to  their  office.  Had  it  been 
worth  their  while  to  insist  upon  their  right,  under  the 
deed,  indqiendent  of  the  sanction  of  thdr  appointment 
bj  this  Court,  there  would  seem  to  be  good  ground  to 
ooDteDd  that  that  instrument,  being  testamentary  in  its 
natuie^  and  attested  by  two  witnesses,  ought,  at  least  so 
long  as  the  infimt  b  under  the  age  of  twelve  years,  to 
be  Tteogpised  by  the  Courts  of  this  country  as  a  valid 
appobtment  of  guardians;  because  the  office  of  tutor, 
which  continues  until  that  period,  involves  the  custody 
of  the  inbafa  person  as  well  as  property,  and  la  there- 
lore  coextensive  in  antfaority  with  the  office  of  guardian 
according  to  the  law  of  JSngfloiid  In  accepting  the  oon- 
finnation  of  their  appointment  from  this  Court,  they 
ba?e  been  influenced  solely  by  a  view  to  the  infant's 
benefit^  conceiving  it  better  to  waive  something  of  their 
light,  rather  than  put  the  estate  to  the  expense  of  dis- 
cosang  an  abstract  question,  which,  as  long  as  they 
letain  thdr  authority  upon  any  terms,  is  of  no  practical 
importance. 

£f  ea  assuming,  however,  that  the  deed  cannot  operate 
to  any  extent  as  a  valid  appointment  of  guardians,  it  is, 
at  least,  entitled  to  as  much  weight  as  a  testamentary 
nomiBation  of  guardians  to  an  illegitimate  child ;  and  the 
Coait  has,  in  many  cases,  acted  upon  such  a  nomination 
witluNit  directing  a  reference ;  ChaUerU  v.  Young,  (a) 
It  is,  indeed,  objected  that,  in  this  case,  the  parties  no- 
minated are  all  resident  out  of  the  jurisdiction.    To  say 

nothing, 

(a)  IJ.^W.  106t 
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nodiing,  however,  of  the  inconsistoicy  of  such  «n  ol 
jecdoD,  in  a  case  where  the  only  properly  ^iplicable  i 
the  maintenance  of  the  infaDt  is  situated  in  a  foreif 
'*  country,  and  is  under  the  exclusive  control  of  the 
same  parties,  the  statement  is  not,  in  foc^  strictly  trui 
for  one  of  the  parties  is  a  member  of  parliament,  who 
in  the  habit  of  residing  for  several  months  in  every  ye 
in  London^  and  all  of  them  occasionally  come  to  £nj 
land. 

Bat,  even  if  the  objection  were  founded  in  -fact, 
is  not  necessarily  a  valid  one.  Where  is  the  autbi 
rity  for  saying  that,  under  no  circumstances,  will  ll 
Court  sanction  the  appointment  of  persons  as  guardian 
all  of  whom  reside  out  of  its  jurisdiction;  or  th 
where  a  Scottish  father  has  validly  appointed  a  Scotti 
guardian  to  his  child,  the  mere  circumstance  of  the  m 
cessity  of  the  child's  residing  in  this  country  is  a  sufl 
cient  reason  for  di^lacing  such  guardian  ?  If  that  I 
the  case,  no  Scottish  guardian  can  send  his  ward  to  I 
educated  at  an  Englith  school  or  college  without  « 
posing  the  child  to  the  inconvenience  of  being  subje 
to  one  system  of  management  in  England  and  anotht 
in  Scotland.  There  is  no  rule  of  this  Court  in  tl 
management  of  its  wards  so  peremptory  as  not  to  adm 
of  relaxation,  when  the  interest  of  the  ward  requires  it 
Campbell  v.  iiackm/  (a),  Logan  v.  Fairlie  (b) ;  and  tli 
inconvenience  of  applying  the  rule  in  quesUon  to  a  cot 
of  this  kind  ts  sufficiently  obvious  from  the  undispute 
facts  already  before  the  Court,  without  the  necesdty  i 
making  it  the  subject  of  fiirther  investigation  before  tb 
Master.  If  there  is  any  ^iprehension  of  the  infant 
bdng  removed  out  of  the  jurisdicUon  of  this  Court,  th 
tutors  are  witling  to  give  security;  but  it  has  neve 

bee 

(a)  S  Myl.  j-  C.  SI .  ffi)  Jti.  193. 
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beeD  asked,  because  no  such  intention  was  ever  im-        1841. 
poted  to  tbem;  and  as  to  the  objection,  that  the  order     ^^^^^""^^ 
of  the  V]ce*ChancelIor  does  not  direct  a  scheme  for  p, 

the  management  of  the  infant,  the  answer  is,  that  it  is    Jo»J'"'<>"«- 
not  die  practice  to  direct  a  scheme  unless  when  the 
gnardians  appear  to  be  acting  improperly,  which  is  not 
die  case  here. 

In  the  course  of  the  argument, 

Tke  Lord  Chancellor  suggested  that  every  ob- 
jection might  be  removed  by  associating  in  the  guardian- 
ship the  four  tutors,  who  must,  at  all  events,  have  the 
management  of  the  estates,  with  the  grandfather  and 
great  amit,  who  would  always  be  resident  in  this  country, 
and  amenable  to  the  jurisdiction  of  the  Court ;  at  the 
same  time  observing,  that  if  the  parties  would  consent 
to  mch  an  arrangement  he  would  sanction  it  at  once,  as 
being  obviously  that  which  would  be  the  most  beneficial 
to  the  infant. 

» 

Thatofier,  however,  having  been  declined  on  the  part 
of  the  Respondents,  the  Lord  Chancellor,  in  conclusion, 
asked  their  counsel  whether  they  could  shew,  upon  the 
face  of  the  deed,  a  manifest  intention  that  the  persons 
therein  nominated  as  tutors  and  curators  should  act  as 
goardians  in  England  ;  and,  if  not,  whether  they  could 
cite  any  case,  where  the  appointment  of  guardians  had 
deroked  upon  the  Court,  and  there  had  been  a  contest 
for  the  guardianship  between  different  sets  of  claimants, 
in  which  the  Court  had  made  an  appointment  at  once, 
without  directing  a  reference. 

No  satisfactory  answer  having  been  given  to  either 
of  those  inquiries,  his  Lordship,  without  waiting  for  a 
^^h  g&^c  judgment  as  follows :  — 

The 
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1841.  7%  LoBD  Chamcbllor. 

Bbattik  This  is  one  of  the  many  instances  io  which  I  fa 

DBNiToNt.  ''^  occasion  to  observe,  that  the  greatest  possible 
coDTenieace  has  arisen  from  departing  from  the  regi 
and  established  practice  of  the  Court  Nothing  can 
better  established  in  cases  of  this  sort,  reqniring  deli( 
investigation,  than  that  the  Master  should,  in  the  f 
instance,  be  the  person  to  enquire :  and  for  two  v 
obvious  reasons  :  first,  because  it  saves  a  great  deal 
the  time  of  the  Court ;  and  secondly,  becaase  these  e 
of  questions,  arising  out  of  private  family  transactio 
are  much  better  discussed  in  private  thao  in  pub 
No  doubt,  if  there  is  no  question  to  be  decided,  an< 
the  result  is  perfectly  obvious — as  where  a  repu 
father  appoints  a  guardian  to  a  natural  child,  and 
objection  is  made  to  the  individual — the  Court  ta 
upon  itself,  without  putting  the  estate  to  the  expense 
B  reference,  to  do  that  which  the  father  had  intend 
but  had  not  stcictlj,  bj  law,  the  power  of  doing :  I 
where  it  is  a  matter  of  contest,  I  never  knew  an  iastai 
in  which  the  Court  disposed  of  the  case,  vrithoui 
previous  inquiry  before  the  Master. 

Ilie  result  of  a  contrary  course  in  this  case  is,  that 
this  moment  I  am  totally  without  information  as  tc 
number  of  points,  which  are  essentially  necessary  to 
ascertained,  before  I  can  come  to  a  satis&ctory  cone 
sion.  In  the  first  place,  I  kno^  nothing  of  the  fc 
gentlemen  named  in  the  deed,  except  as  they  are  < 
scribed  on  the  fiice  of  ic  I  am  told,  that  informal] 
may  be  procured.  Very  likely  it  may ;  but  this  is  i 
the  proper  tribunal  before  whom,  in  the  first  instance,  I 
information  ought  to  be  broughu  Then  I  am  u 
about  the  estate,  the  value  of  it,  and  the  particular  pi 
vision  with  regard  to  the  destbation  of  the  rents,    i 
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that  is  matter  of  inqoiry  before  the  Master,  and  not        ISil. 

proper  to  be,  in  the  first  instance,  brought  before  me.         *^t"*^ 

Beattib 

With  respect  to  the  first  application  to  the  Vice-    Johnstone. 
ChanoeUor,  I  think  it  was  a  very  improper  one,  because 
there  seems  to  have  been   nothing  whatever   in   the 
sttoatioQ  of  the  infiuit  to  justify  such  an  application ;  and, 
even  if  there  had  been  any  necessity  for  the  immediate 
intoposition  of  the  Court,  the  proper  order  to  have  been 
nude  would   have  been  an  order  referring  it  to  the 
Master  to  appoint  guardians,  with  a  direction  that  the 
persons,  who  were  then  actually  in  possession  of  the 
in&otfs  person,  should  have  the  care  of  her  until  the 
master  should  have  made  his  report      That  sort  of 
order  is  frequently  made  where  there  is  a  necessity  for 
inunediate  interposition  ;  but  it  is  obvious  that  the  Vice* 
Outncellor  in  making  the  first  order  acted  quite  in  the 
dark;  and  accordingly,  when  the  matter  came  before 
liim  again,  he  reversed  it.     By  the  first  order,  the 
grandfitther  and  great>aunt  were  appointed  guardians. 
Tben  these  gentlemen  come  bdbre  the  Court,  and  say 
tlus  Older  has  been  made  in  error,  because  we  are  tes- 
tamentary guardians  —  four  out   of  eight  who  were 
named.    Now  if  that  be  the  fact,  a  very  different  view 
of  the  case  is  presented  to  the  Court ;  for,  although  the 
Conrt  has  the  power  of  interfering  in  certain  cases  with 
testamentary  guardians,  it  proceeds  on  very  di£krent 
niies  and  principles  from  those  which  regulate  its  con- 
duct, where  the  discretion  of  appointing  guardians  de- 
volves upon  it  in  the  first  instance.     And  on  the  sup- 
position that  these  persons  are  testamentary  guardians, 
the  order  now  appealed  from  is  clearly  erroneous ;  ' 
because,  in  that  case,  the  Court  had  no  right  to  appoint 
four  out  of  eight,  nor  had  it  any  jurisdiction,  on  that 
sort  of  application,  to  appoint  guardians  at  all.     It  had 
jarisdiction  to  remove  them  if  they  had  acted  impro- 
perly 
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perly,  but  it  is  no  part  of  the  business  of  this  Conrl 
appoint  persons  as  guardians,  who  are  already  testoEm 
tarj  guardians ;  least  of  all,  to  appoint  four  out  of  eig 
"  without  informatioD  of  what  has  become  of  the  otl 
four. 

In  my  opinion,  however,  these  gentlemen  cannot 
considered  as  standing  in  the  situation  of  testamenti 
guardians.  It  is  very  true  that  the  father  has  execul 
a  deed,  which,  if  it  had  expressed  an  intention  of  i 
pointing  them,  or  any  other  persons,  guardians  genera 
—  guardians  in  England  —  would,  no  doubt,  have  h 
the  operation  of  effecting  such  appointment,  because 
is  quite  immaterial  where  the  father  is  living,  provid 
he  expresses  hu  intention.  But  the  question  is,  whetti 
on  the  &ce  of  this  instrument  he  has  not  in  substao 
said,  "  1  ^)point  these  persons  to  have  the  care  and  ci 
tody  of  my  infant  child  in  Scotland."  He  has  not  said 
in  words,  but  he  has  appointed  them  tutors  and  curatoi 
expressions  which,  though  perfectly  understood  in  Set 
ioTidf  are  not  descriptive  of  any  office  which  is  reo^nizi 
.  by  the  law  of  this  country,  and  which  are  therefore  appi 
cebte  only  to  the  country  where  that  technical  term  is  use 
Tliey  are  to  have  the  care  of  the  Scotch  estates  as  tuto 
and  curators,  on  office  which  is  distinct  in  its  natu: 
and  diffiirent  in  its  duration,  and  which  proceeds  alb 
gether  upon  a  di£l«rent  footing,  from  that  with  whic 
the  persons  who  are  now  appointed  by  thb  Com 
and  who  are  called  guardians,  are  invested.  Whei 
therefor^  I  look  into  this  deed  for  the  parpose  of  di: 
covering  the  intention  of  the  fetber,  which  is  all  I  ai 
now  considering,  I  find  not  only  no  evidence  of  an  ir 
tention  to  appoint  guardians  generally,  but  expresnor 
used,  which  satisfy  me,  that  his  own  intenti(»i  was  coi 
fined  to  the  state  of  the  femily  at  that  time,  namely, 
bmily  reuding  in  Scotland.  Iliat  circumstance  alou 
migt 


Johnstone 
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migbt  have  been  his  leading  motive  iti  selecting  persons        1841. 

for  the  office,  who  were  resident  in  Scotland;  and  if  he     ^^^'""^'^ 
^  Beattib 

had  CQDtemplated   that  which  has  taken  place  since,  u 

namely,  the  removal  of  the  family  to  England  and  the 
necessity  for  the  child's  being  in  England^  a  similar 
motiTc  might  have  induced  him  to  reject  that  choice, 
and  to  appoint  persons  resident  in  England. 

It  is  evident  that  the  Vice-Chancellor  was  not  pressed 
togire  soy  opinion  upon  this  point,  because  those,  who 
obtained  the  order  in  question,  were  satisfied  to  take 
it  without  an  adjudication  upon  that  question.  Neither 
am  I,  strictly  speaking,  asked  to  decide  it ;  but  I  can- 
not deal  with  the  case  without  deciding  it.  I  must 
luKiv  what  the  situation  of  these  parties  is,  whether 
they  are  invested  with  the  power  and  authority  which 
the  act  of  parliament  gives  them,  before  I  can  see  my 
vay  in  dealing  with  them  as  persons  who  have  no  tes- 
tamentary right.  I  have  already  stated,  that,  in  my  opi- 
nion, they  have  no  such  right ;  but  they  are  nevertheless 
persons  to  whom  the  father  has  shewn  a  marked  prefer- 
ence,  on  the  supposition  of  the  infant's  residing  in  Scot* 
^stid;  and,  no  doubt,  that  circumstance  ought  very  much 
to  influence  the  Court.  But  then,  if  the  question  is,  who 
ought  now  to  be  appointed,  I  find  these  gentlemen  ha- 
bitually residing  in  Scotland.  One  of  them  is  said  to  be 
a  mend)er  of  parliament,  and  therefore  in  the  habit  of 
coming  to  England.  That  may  continue  a  longer  or  a 
shorter  time:  nobody  can  tell  how  long  he  may  continue 
to  be  a  member  of  parliament ;  or  whether,  being  a  mem- 
ber of  parliament,  he  may  think  proper  to  attend  to  his 
parliamentary  duties  in  London.  That,  therefore,  would 
he  a  very  slender  ground  for  the  Court  to  proceed  upon, 
vhere  the  objection  is  that  the  individual  is  not  ha- 
bitually residing  in  this  country.  With  regard  to  the 
others,  it  is  not  matter  of  dispute  that  they  are  Scotch* 

Vol*  L  D  men 
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Tsui's.  In  the  Matter  of  NICKELS'  Patent. 

Ju/y  IS. 

^T^HIS  was  an  appeal  from  two  orders,  made  by  i 
patent  for  Master  of  the  Rolls  upon  a  petition  which  h 

been  present^  to  him,  as  Keeper  of  the  Public  I 
])meDt,con<    cords,  by  one  Chistopher  Nickels,  a  patentee.  '«*, 
lit)  the  tame 
rror.the 
lasterofUie        The  petition  stated,  in  substance,  that  the  petitioi 

MhoritTto'  ^'^*  '"  ^^  '"''"^  °^  StpUuUr  1836,  applied,  in 

rder  the  en-  usual  way,  for  the  grant  of  a  patent  "  for  an  invent 

e  Binended,  °^  certain   improvements   in   machinery,    for  cover: 

ntil  Bcor-  fibres  applicable  in  the  manufacture  of  braid  and  oil 
MpondiDg  iii-j  I'll 

mendinent  uoncs,    and  had  in  due  course  obtained  letters  pate 

"&"«"  bearing  date  the  Slat  of  April  18S8.  That  both 
DtcDt  and  original  petition  to  the  Crown,  and  the  Solicitor-Genen 
een  resraleJ    '"^po't  approving  of  the  grant,  and  also  the  specificat 


een  beea  made  to  the  Crown  for  the  grant  of  a  patent  fur  an  invention  of  machir 
ir  eooermg  fibroui  lubKancet  tu.,  and  the  Solicitor-General  hiving  ceruficc 
iTOur  of  Bueh  gf»nt,  the  invention  vfai,  by  a  miitake  of  the  copying  elerk  in 
lome  Office,  misdocribed  in  the  Queen's  wamot,  by  inserting  the  word  " 
Dvering"  for  the  word  "covering;"  and  the  error  was  adopted,  without  being 
;ned,  in  the  Queen'i  bill,  the  Privy  Seal  bill,  and  the  letters  patent.  After  the  lei: 
stent  had  been  enrolled,  the  error  was  discovered,  and  the  patentee  hnving  procu 
le  Queen's  warrant,  the  Queen'i  bill,  and  the  Privy  Seal  bill  to  be  duly  ainendrd 
le  proper  officers  of  the  crown,  presented  a  petition  to  the  Maiter  of  the  RolU 
eencr  of  the  public  records,  praying  that  the  enrolment  might  be  made  to  ace 
ith  the  Privy  Seal  bill  as  so  amended.  And  the  Master  of  the  Rolls  nisde 
rder  accordingly.  But,  upon  an  appeal  to  the  Lord  Chancellor  by  a  party,  i^i 
'liom  the  patentee  had  previously  commeaced  an  action  for  the  infringecneni 
ic  patent.  Held,  that  the  enrolment,  could  on  no  account,  be  allowed  to  repre; 
hat  tlie  letters  patent  did  not  contain ;  and  the  appeal  petition  was  directed 
and  over,  with  liberty  to  the  patentee  to  make  such  application  to  the  L 
Ihancellor  as  he  should  be  advised.  An  application  was  accordingly  made  for 
mendment  of  the  letters  patent,  but  the  Lord  Chancellor  rerus^  to  entertair 
niess  upon  the  terms  of  the  patentee's  paying  all  the  costs  of  the  proceedi 
icn  pending  against  the  party  alleged  to  have  infringed  the  patent,  and  undertak 
ot  to  commence  any  new  proceedings  for  past  infringement,  which  tenns  bav 
een  declined,  a  joint  order  was  made  by  the  Lord  Chancellor  and  the  Mutci 
le  Rolls,  by  which  the  previous  order  of  tlie  Master  of  the  Rolls  was  discharg 
nd  the  enroltnent,  which  had  in  the  meantime  been  amended  purauant  to  t 
rder,  was  directed  to  be  restored  to  its  original  state. 


Patent 


CASES  IN  CHANCERY.  87 

of  the  inviaition  which  the  petitioner  had,  after  the  grant  1841. 
of  the  letters  patent,  duly  signed,  sealed,  and  caused  ^^^^^^"^ 
to  be  enrolled,  had  described  the  invention  correctly,  as  Nickels* 
abore  mentioned.  But  that  the  petitioner  had  lately  dis- 
covered that  an  error  had  been  made  in  the  o£5ce  of  the 
Secretary  of  State  for  the  Home  Department,  in  the 
Queen's  warrant,  in  which  the  derk,  whose  duty  it  was 
to  prqnre  that  instrument,  had,  by  mistake,  inserted  the 
word  ^recovering"  for  the  word  *^ covering,"  and  that 
tbe  sereral  officers  who  were  entrusted  with  the  prepar- 
adon  of  the  subsequent  documents,  viz.:  the  Queen's  bill, 
the  S^et  bill,  tbe  Privy  Seal  bill,  the  Letters  Patent,  and 
tbe  Enrolment  or  Exemplification,  had  all  adopted  the 
error.  It  then  stated  that  the  Queen's  warrant  had  been 
amended  by  substituting  tlie  word  '*  covering"  for  the 
vord  '^recovering,"  a  memorandum  being  written  upon 
it  and  signed  by  the  Secretary  of  State,  certifying  that  the 
correcticm  had  been  made  in  the  presence  of  her  Majesty, 
aod  by  her  Majesty's  command :  that  the  Queen's  bill  had 
also  been  corrected  in  like  manner,  and  that  the  signet 
transcript  thereof  called  the  Signet  bill,  had  also  been 
dmilarly  amended  by  the  proper  officer,  and  deposited 
with  the  Lord  Privy  Seal ;  but  that  the  Privy  Seal  bill 
VIS  in  the  hands  of  the  officer  of  die  Court  of  Chancery 
appointed  for  the  purpose  of  enrolling  the  letters  patent: 
and  the  petition  therefore  prayed,  that  the  proper  officer 
fn>m  the  Privy  Seal  office  might  be  allowed  to  make 
^e  alteration  in  accordance  with  the  Queen's  bill,  and 
that  the  exemplification  or  enrolment  of  the  letters 
patent  mi^t  be  corrected  according  to  the  transcript  of 
the  Queen's  bUU 

The  petition,  (which  was  signed  by  the  Solicitor- 
General,  as  signifying  his  consent  to  it  on  behalf  of  the 
crown),  came  on,  in  the  first  instance,  exparte  ;  but  the 
Master  of  the  Rolls,  having  been  informed  that  pro- 
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ceediDgB  were  pending  between  the  patentee  and  a  c 
tain  company  called  the  London  Qtoidekouc  Compa 
in  which  the  validity  of  the  patent  was  in  qnesti 
directed  that  the  petition  sfaoald  atand  orer,  in  or 
that  notice  of  it  might  be  ^Yen  to  the  oonq>an;.  Si 
notice  having  accordingly  been  gtveo,  the  petition  ca 
on  again  before  the  Master  of  the  Rolls,  in  the  prese 
of  counsel  for  the  London  CaotOdiaiu  Company,  wl 
it  appeared,  from  the  affidavits,  that  the  patentee  had 
the  month  of  Jtme  1 840,  instituted  a  nut  against 
company,  in  the  Court  of  Chancery,  to  restrain  an  all^ 
infringement  of  his  patent,  which  he  described  in 
bill,  as  a  patent  for  improvements  in  maf^ineiy  for  co\ 
ing  fibres  &c ;  and  had  afterwards,  by  leave  of  t 
Court,  brought  an  action  against  the  company,  ba 
purpose  of  trying  the  validity  of  bis  alleged  patent;  t 
the  company  had  pleaded  to  the  action,  and  had  t 
sued  out  a  writ  of  sci»/ictaj  to  repeal  the  letters  pab 
insisting,  in  the  objections  which  they  delivered  b 
with  thur  pleas  to  the  action  and  widi  their  dedaral 
in  scirejacias,  that  the  only  letters  patoit  which 
peared  to  have  been  granted  to  the  patentee,  were  leti 
patent  for  improvements  for  recotxring  &c^  and  thai 
specification  had  been  enrolled  corresponding  to  si 
letters  patent,  and  that  for  that  reason,  amongst  otb 
the  letters  patent  were  invalid.  On  the  part  <^ 
company  it  was  sworn,  that  until  the  above  mentio 
proceedings  were  institnted  against  them,  none  <^ 
directors  of  the  company  were  aware  of  the  existeno 
any  patent  for  covering  Sec ;  while,  on  the  other  hs 
the  patentee  stated  in  his  affidavit,  that  until  hb  ' 
put  upon  inquiry  by  the  perusal  of  the  writ  of  ji 
Jactast  which  contained  the  word  "  recovering  "  inst 
of  "  covering,"  he  was  not  aware  of  the  error  wb 
had  found  its  way  into  his  Mters  patent. 
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Upon  that  peddoo  the  Masterof  ihe  Rolls  made  the       1841. 
two  onden  in  qoestioD.  ^^"^^"^^"^ 

NiCKBLS' 

By  the  first  of  those  orders,  dated  the  27th  of  March  ^^^^ 
1841,  it  was  ordered  that  the  proper  officer  from  the 
office  of  the  Privy  Seal,  should  be  at  liberty  to  attend 
the  officer  in  whose  custody  the  Privy  Seal  bill  then 
was,  and  to  amend  the  said  Privy  Seal  bill,  if  he  should 
think  fit,  by  striking  out  the  word  '*  recovering "  and 
insertnig  the  word  ^  coveriiig "  in  Men  thereof;  and  it 
was  ordered  that  the  rest  of  the  prayer  of  the  petition 
should  stand  over. 

By  the  second  order,  which  was  dated  the  90th  of 
MarAf  afier  redting  that  the  Privy  Seal  bill  had  been 
prodaoed  to  the  Master  of  the  lUdls  by  the  officer  in 
wiuae  custody  it  then  was,  and  that  it  appeared  to 
Ittfe  been  amended  in  pursuance  of  the  liberty  given 
by  die  first  order,  it  was  ordered  that  the  enrolment 
made  finm  the  Privy  Seal  bill  should  be  amended,  by 
strildng  out  the  woid  **  recovering,"  and  inserting  the 
word  *^  covering''  in  lien  thereof  so  as  to  make  the 
eDTohnent  conformable  to  the  Privy  Seal  bill  as  so 
ameoded;  and  that  the  proper  officer  should  attend  his 
Lordship  with  the  enrolment  for  the  purpose  of  such 
unendment  being  made  in  his  presence:  and.it  was 
ordered  that  a  copy  of  that  order  should  be  endorsed 
OQ  die  roll  on  which  the  enrolment  was  made. 

The  case  now  came  before  the  Lord  Chancellor  upon      Afoy  si. 
the  petition  of  the  LmuhH  Ceontchouc  Company,  pray- 
ing that  both  of  those  orders  might  be  discharged  vrith 
costs.  I* 

Mr.  Wigram  and  Mr.  Hindmarchf  appeared  in  sop- 
port  of  the  appeal  petition. 
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With  respect  to  the  first  order,  they  contended  tl 
it  was  erroneous^  in  allowing  the  Privy  Seat  bill)  wh 
was  in  the  nature  of  an  original  writ,  to  be  altered  wi 
out  being  resealed,  the  rule  being,  that  after  a  writ  1 
once  been  executed,  and  its  authority  exhausted,  it  coi 
not  be  altered  without  being  resealed;  and  that  wt 
resealed  it  took  eSect,  in  iti  altered  fonn,  from  the  d 
of  such  resealing. 

7%tf  LoRn  ChancelloBi  however,  observed  that 
quesUon  of  that  kind  could  arise  upon  this  order,  1 
cause  all  that  it  did  was,  to  allow  access  to  the  docuun 
for  the  purpose  of  making  a  certain  alteration. 

As  to  the  second  order,  they  iuasted  that,  althou 
doubtless  not  so  intended  by  the  learned  Judge  by  wh< 
it  was  pronounced,  it  amounted  to  nothing  less  than  : 
blsificBtion  of  a  record,  inasmuch  as  the  enrolment « 
in  contemplation  of  law,  a  copy  of  the  letters  patent  a 
not  of  the  Privy  Seal  bill,  although,  in  practice,  it  was  j 
nerally  made  out  from  the  latter  document  That  if  i 
letters  patent  required  amendment,  the  proper  and  nga 
course  was  to  make  an  application  to  the  Attorney  ( 
neral  under  the  provisions  of  the  stat.  5St  6  W.i.  c\ 
s.l;  which  statute,  however,  expressly  provided  that  i 
alteration  should  be  made  without  prejudice  to  proce* 
ings  pending  at  the  time ;  whereas  the  effect  of  the  on 
in  question  would  be  to  make  the  Caoutchouc  Compa 
wrongdoers  by  relation :  for  the  enrolment  would  n 
represent  that  the  patentee  had  all  along  been  enlitl 
to  a  patent  for  machinery  for  covering  fibres,  &&,  ai 
therefore,  by  the  aid  of  the  stat  13  Eliz.  c.6.  wbi 
dispensed  with  the  production  of  the  letters  patent,  a 
made  the  enrolment  evidence  of  their  contents,  the  ( 
tentee  would  be  enabled,  on  the  trial  of  the  action  th 
peodii 


In  re 

Nickblb' 
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pending,  to  give  evidence  of  a  patent  which,  it  was  ad-       184L 
mitted,  had  never  in  fact  passed  the  great  seal. 

Mr.  Titmei/j  Mr.  Disoth  and  Mr.  Carrie^  for  the  pa- 
teotee,  admitted,  Uiat  such  would  be  the  effect  of  the 
order  in  question ;  but  contended  that  a  patentee  of  an 
invention  was  regarded  as,  in  some  sort,  a  purchaser  for 
Talu^  Williams  v.  Williams  (a);  and  that  it  was  an  act 
of  justice^  and  not  merely  of  grace  and  favour,  on  the 
part  of  the  Crown  to  relieve  him  from  the  consequences 
of  a  defect  in  his  title^  occasioned  by  the  default  of  one 
of  its  own  officers.  That  an  amendment,  the  only  object 
of  which  was  to  make  the  record  of  a  grant  correctly 
represent  what  the  grant  was  originally  intended  to  con- 
tain, stood  on  a  totally  different  footing  from  alterations 
suggested  by  an  after-thought  of  the  patentee;  and  that 
it  was  to  cases  of  the  latter  description  only  that  the 
Stat  5  &  6  7F1  4.  c.  8S.  was  intended  to  apply :  the  other 
class  of  cases  having,  they  said,  always  been  remediable  by 
an  exercise  of  the  common  law  prerogative  of  the  Crown ; 
in  support  of  which  proposition  they  cited  several  ab- 
stracts of  cases,  which  they  said  the  Master  of  the  Rolls 
had  found  by  a  search  among  the  records  in  the  Rolls 
Cimpel,  and  in  which  it  appeared  that  verbal  inaccuracies 
in  the  records  of  grants  from  the  Crown  had  been 
amended  by  former  Masters  of  the  Rolls,  a  memoran- 
dom,  to  that  efiect,  being  in  each  case  annexed  to^  or 
written  upon  the  margin  of,  the  roll.  (6)  Upon  those 
cases  however  being  mentioned. 

The 

(«)  8  Mer»  1 57.  purpose  to  state  the  substance  of 

[h)  In  consequence  of  the  ob-  them.     The  references  to  the 

fCTTationof  theLord  Chancellor  Rolls  from  which  they  were  ab- 

npon  these  cases,  it  is  conceived  stracted,  are  as  follows :  — 
that  it  would  answer  no  useful       1.  Pat.  S  Hen.  7.  p.  1.  m.  5. 
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The  Loan  Chamcillok  said. 

Those  cases  prove  noUiing  to  the  present  purpos 
because,  for  any  Uiing  that  appears,  the  letters  pate 
may,  in  all  of  them,  have  been  altered  firsL  There  k 
power,  or  should  be  a  power,  to  alter  the  letters  paten 
and  when  that  has  been  done,  there  must  be  a  power 
alter  the  enrolment :  but  the  thing  to  be  shewn  is,  tl 
the  enrolment  has  ever  been  altered  without  s  previo 
alteration  of  the  letters  patent. 

Mr.  Wiff-am,  in  reply. 


On  coming  into  court  on  a  subsequent  day,  t 
Lord  Chancellor  expressed  himself  as  follows :  — 

I  have  desired  that  this  petition  might  be  put  into  tl 
paper,  not  for  the  purpote  of  6naUy  dispoeing  of  it,  b 
only  for  the  purpose  of  infonning  the  parties  of  die  I'u 
I  take  of  the  case,  in  order  that  tbe  patentee  may  ha 
an  opportunity,  if  he  should  be  bo  advised,  of  takii 
some  other  course  with  a  view  to  protect  himself  again 
the  consequences  of  the  mistake  which  has  occurred. 

That  there  was  a  mistake  is  evident.  It  is  quite  cle 
that  the  application  for  the  patent  properly  describ 
what  the  patentee  wanted,  namely  a  patent  for  coverii 
fibrous  substances,  and  that  the  mistake  arose  in  tl 
Secretary  of  State's  Office  for  tbe  Home  D^wxtmei 
where,  in  copying,  the  letters  "re"  were  prefixed  to  tl 


3.  Pit.  8  Hen.  8.  p.  S.  m.  1.  9.  Pnt.  I  &  S  Pb.  ft  M.  p. ! 

3.  Vat.  95  Hen.  8.  p.  1.  10.  Pat.  1  Elii.  p.  9. 

4.  Pat.  36  Hen.  h.  p.  4.  II.  VXL  5  Blii.  p.  T. 
B.  Pat  S6  Heo.  8.  p.  13.  II.  Pat  T  Elii.  p.  s. 
6.  Pat  3T  Hen.  8.  p  3.  m.  S4.  is.  Pat.  7  Jac.  p.  IB. 
T.  Pat.  9  Ed.  «.  p.  4.  14.  Pat  a  JWc  p.  44. 
8.  Pat  3  Ed.  6.  p.  5.  16.  Pm.  9  Car.  I.  p.  S. 
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word  ^  covering"  so  that  from  that  period  down  to  the  1841. 
dme  vheo  the  great  seal  was  affixed  to  the  patent,  all  '^-^t^^-^ 
the  documents  described  the  patent  as  a  patent  for  re^  Nickels' 
covering  fibrous  substances,  instead  of  covering*  The 
patent  having  been  granted  with  that  word  in  it,  the 
emobie&t  contained  that  word  also.  At  a  certain  time, 
which  is  not  very  material  for  the  present  purpose,  this 
error  was  discovered.  An  action  having  been  brought 
bj  the  patentee  against  a  person  alleged  to  have  in* 
fringed  his  patent,  it  was  discovered  that  the  patent  was 
Dd^  as  the  patentee  intended,  for  cooeringf  but  for  re- 
covering ;  and,  no  doubt,  after  having  been  at  the  expense 
of  procuring  the  patent,  and  after  having  disclosed  to 
the  public  the  nature  of  his  alleged  discovery,  and  after 
hsTiDg  thought  himself  secure  in  the  enjoyment  of  the 
patent  for  some  considerable  length  of  time,  it  was  a 
veiy  great  hardship  upon  him  to  find,  tha^  owing  to  an 
error  made  in  one  of  the  public  oflBces,  he  should  not 
be  in  a  sitnaticm  to  maintain  his  action  against  the  party, 
whom  he  allies  to  have  infringed  his  patent 

Od  the  other  hand,  it  must  be  recollected,  that  the 
only  evidences  of  the  patent,  accessible  to  the  public, 
were  the  docket  book,  kept  in  the  Patent  Office,  and 
the  enrdment,  both  of  which  contained  the  word  **  re- 
covering;" and  i^  with  a  knowledge  of  nothing  else,  a 
party  had  proceeded  to  carry  on  business  in  a  mode 
which  would  be  no  infringement  of  a  patent  for  recover- 
ingj  it  would  be  very  hard  if  he  were  to  be  liable  to  an 
action  for  u}  doing,  there  being  no  public  evidence  of 
the  patent  which  he  is  said  to  have  infringed.  There 
isi  or  may  be,  hardship,  therefore,  on  both  sides. 

The  patentee,  discovering  that  there  was  this  error  in 
his  patent,  takes  the  usual  course  for  correcting  that 
error:  ho  applies  to  the  Secretarjr  of  State  for  the  Home 

Department, 
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Department,  sod  procures  the  Queen's  bill  to 
amended  by  introducing  the  word  "covering"  instead 
"  recovering."  A  corresponding  amendment  is  tb 
made  in  the  Signet  bill,  and  ihe  Privy  Seal  bill  b  amend 
from  that,  with  the  memorandum  of  the  proper  offic 
of  the  Privy  Seal  Office  that  it  was  done  in  conseqao] 
of  the  amendments  in  the  previous  documents.  Ni 
the  Privy  Seal  bill  is  the  authority  under  which  t 
holder  of  the  Great  Seal  pute  the  Great  Seal  to  t 
patent.  It  is  no  authori^  to  any  other  person,  and 
issued  for  no  other  purpose  whatever.  In  this  instaa 
it  has  been  amended ;  the  object,  and  the  only  object, 
such  amendment,  being  to  give  new  instructions  to  t 
holder  of  the  Great  Seal,  authorising  him  to  amend  tl 
letters  patent  according  to  the  memorandum  found  < 
the  Privy  Seat  bill.  Having  obtained  that  amendmei 
however,  in  the  Privy  Seal  bill,  what  use  does  the  pai 
make  of  it?  Why,  instead  of  doing  that,  for  wbi< 
alone  the  amendment  was  made,  instead  of  applying 
the  Great  Seal  to  consider  what,  under  the  circui 
stances,  might  be  done  by  way  of  relieving  him  Iro 
his  difficulty,  he  goes  at  once  to  the  Master  of  the  Roll 
and  obtains  an  order  to  alter  the  enrolment,  so  as 
make  it  repr&sent  that  a  patent  was  granted,  as  of  d 
date  at  which  the  patent  originally  was  granted,  G 
covering  fibres ;  whereas  it  is  a  fiict  known  to  both  ps 
ties,  and  not  disguised  by  the  patentee,  that  his  patei 
is  for  recovering  .*  and  this  is  done  for  the  avowed  pu: 
pose  of  enabling  him,  on  the  trial  of  an  action  no 
pending,  to  give  in  evidence  this  enrolment,  as  correct! 
representing  the  grant  of  the  Crown. 

Now  I  have  commanicated  with  the  Master  of  tb 
Rolls  since  the  case  was  argued ;  and  the  Master  of  th 
Rolls  entirely  concurs  with  me  in  the  opinion,  which 
understand  that  he  intimated  when  the  case  was  befbi 

hin 
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hiffl,  that  notiuDg  can  be  permitted  to  remain,  which  will        1841  * 
enable  the  party  to  produce  an  enrolment  differing  from     ^"^*^^^"^^ 
the  letters  patent.     If  any  doubt  could  exist  upon  that      Nickels' 
point  on  other  grounds,  it  would  be  removed  by  the        Parent, 
statute  of  Elizabeth  (a),  which  enables  parties,  by  pro- 
dnciog  the  enrolment,  to  dispense  with  the  necessity  of 
prodncbg  the  letters  patent,  that  provision  evidently 
proceeding  on  the  assumption,  that  the  enrolment  cor- 
rectly represents  what  is  contained  in  the  letters  patent. 
The  title  of  the  party,  derived  from  the  Crown,  rests  on 
the  anthority  of  the  letters  patent,  the  enrolment  being 
only  permitted  to  be  used  for  the  purpose  of  shewing 
what  the  patent  was,  or  rather  of  preventing  the  danger 
which  might  otherwise  arise  from  attempts  to  alter  the 
letters  patent,  which,  being  in   the  possession  of  the 
par^,  are  of  course  more  exposed  to  frauds  and  other 
casnaldeflr  than  the  enrolment,  which  is  kept  in  this 
Coort,  can  be. 

The  hardship  of  the  case,  however,  being  obvious,  it 
will  be  my  duty,  to  do  what  I  can,  consistently  with 
the  rules  which  regulate  the  conduct  of  the  holder 
of  the  Great  Seal  in  matters  of  this  nature,  to  relieve 
the  party,  provided  I  can  do  it  without  injury  to 
others.  For  that  purpose  what  I  propose  is,  before 
making  any  order  for  the  restoration  of  the  enrol- 
ment, which  I  may  perhaps  be  able  to  dispense  with 
altc^ether,  to  give  the  patentee  an  opportunity  of  adopt- 
ing the  regular  course  in  cases  of  this  kind,  namely,  of 
applying  to  the  Great  Seal  to  correct  that  which  is 
obviously  an  error  in  the  terms  in  which  the  patent  was 
granted.  What  may  be  the  result  of  that  application, 
I  do  not  at  all  anticipate ;  but  the  patentee  may  be  as- 
sured that  he  will,  in  no  event,  be  permitted  to  produce. 


(a)  ISSUm,  r«6i 
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as  evidence  of  bis  patent,  an  enrolment  which  does  i 
represent  what  the  letters  patent  contain. 


The  appeal  petition  accordingly  stood  over,  and  i 
patentee  presented  a  petition  to  the  Lord  Choncell 
praying  that  the  letters  patent  might  be  made  to  accc 
with  the  Privy  Seal  bill  as  corrected.  At  the  sa 
time,  however,  the  petition  disclosed  the  fac^  that  I 
two  first  letters  of  the  word  "  recovenng"  had  actoa 
been  erased  in  the  letters  patent ;  bnt  it  was  positivi 
stated  in  affidavits,  made,  in  support  of  that  petition,  \x 
by  the  patentee  himself  and  by  his  agents,  in  whose  ci 
tody  alone  the  letters  patent  were  stated  to  have  be 
that  ader  diligent  inquiry  they  were  unable  to  discos 
when  or  by  whom  such  erasare  had  been  made. 

Upon  the  last-mentioned  petition  coming  on  to 
heard, 

Mr.  TYfin^,  Mr.  Dixon,  and  Mr.  Corrie,  who  a 
peared  in  support  of  it,  asked,  tti  the  first  instani 
that  the  amendment  might  be  made  in  the  lettf 
patent  without  resealing  them,  on  the  ground  th 
the  error  was  a  mere  clerical  error,  for  which  t 
patentee  himself  was  in  no  way  to  blame,  and  that,  u 
less  it  could  be  amended  without  resealing,  the  anien< 
ment  would  be  useless,  as  they  apprehended  that  tl 
patent  would  then  take  effect  only  from  the  date  of  tl 
reseating. 

Tke  Lord  Cbancellob. 

You  say  the  error  in  thb  case  is  a  mere  cleric 
error ;  and  so  it  is  in  one  sense,  bnt  it  is  an  error  whic 
goes  to  the  very  found^ion  of  the  party's  tide ;  an 
all  the  cases,  cited  the  other  day,  of  amendments  i 
clerical  errors  in  records,  are  cases  of  grants  of  pn 
pert; 


Patent. 
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perty,  or  some  interest  in  property,  by  the  Crown,  in  1841. 
whidi  tbe  only  parties  concerned  were  the  Crown  and  ^^^*^ 
the  grantee ;  whereas,  here,  there  are  third  parties  to  be  Nickbu'  | 
coDsidered.  However,  whether  the  Crown  has  or  has 
not  the  powor  of  doing  what  you  say  it  ought  to  do,  is 
vhat  we  need  not  discuss,  unless  you  can  shew  me  that 
I  hsTe  authority  to  do  it.  Now  the  Great  Seal  acts 
under  the  authority  of  the  Privy  Seal ;  and  the  instruc- 
tions I  receive  from  the  Privy  Seal  are,  to  reseal  the 
letters  patent  with  the  alteration.  [The  Lord  Chan- 
ceDor  here  took  up  a  Privy  Seal  bill  relating  to  another 
patent^  which  he  had  directed  to  be  sent  for,  for  the 
purpose  of  illustration,  and  proceeded  as  follows :  — ] 
What  I  now  hold  in  my  hand  is  a  Privy  Seal  bill  which 
was  first  brought  to  me  on  the  19th  o{  January  1841, 
and,  afterwards,  again  on  the  Sd  of  February^  for  the 
purpose  of  altering  the  letters  patent  When  this  Privy 
Seal  bill  was  first  brought  to  me,  pursuant  to  the  stat. 
of /fen.  8.  (a),  this  recepi  was  indorsed  upon  it :  —  '^  Re- 
ceJTed  the  19th  of  January  1841."  That  was  the  date 
of  the  original  patent — for  the  statute  does  not  authorise 
ine  to  pat  the  Great  Seal  to  any  patent  except  as  of  the 
dsyon  which  the  Privy  Seal  bill  is  brought  to  me— 
then  some  error  was  discovered  in  the  patent,  and  very 
shortly  afterwards,  namely  on  the  9d  of  February^  in  the 
s^e  year,  it  was  brought  back,  tc^ether  with  the  altered 
Priyy  Seal  bill,  and  a  docket  in  these  words :  —  '*  To 
be  reseated  for  the  purpose  of  inserting  the  words,  8ic." 
[the  words  of  the  alteration] ;  and  the  recepi  upon  that 
W  "  Received  the  3d  oi  February  1841,  for  the  purpose 

of  resealing  the  patent  for  the  insertion  of  the  words, 

ic." 

Mr.  Tinney  then  begged  that  the  Lord  Chancellor 
woold  have  the  goodness  to  inform  him  whether  the 

date 
(a)  27  Hen.%.  c.  11. 


CASES  IN  CHANCERY. 

date  of  the  alteration  and  resealing  would  appear  up 
the  ^e  of  the  letters  patent,  obserring  that,  if  it  wou 
not,  he  conceived  that  the  alteration  would  answer  tl 
purpose  of  the  patentee,  although  accompanied  by  t 
sealing  and  he  should  be  willing  to  take  it  in  that  wa; 

Tlie  LoDD  Chancbllor. 

The  date,  of  course,  is  not  altered  in  the  letU 
patent ;  but  there  is  the  rKepi  on  the  Privy  Seal  L 
to  shew  when  the  resealing  took  place.  If,  however,  ;< 
are  content  to  have  the  amendment  made  in  the  ordina: 
form,  I  should  like  to  know,  before  we  proceed  furdic 
upon  what  terms  you  are  willing  that  the  alterat'u 
should  be  made.  There  may  be  very  good  reasons  wl 
yoQ  should  not  have  any  indulgence,  since  I  have  n 
yet  heard  the  other  side.  In  the  meantime,  let  it  1 
anderstood  that  I  shall  certainly  do  nothing  but  what 
usual ;  that  is  to  say,  I  shall,  at  all  events,  only  rese 
the  letters  patent  upon  a  Privy  Seal  bill  being  prc^r 
brought  before  me,  and  that  I  shall  not  even  do  th 
without  taking  care  that  it  shall  not  prejudice  otb< 
persons. 

I  may  observe  that  I  had  some  doubt,  before,  as  to  tl 
mode  in  which  an  alteration  was  to  be  made,  when  tt 
letters  patent  had  been  actually  enrolled.  I  have  sine 
however,  been  furnished  with  the  only  instance  of  tl: 
kind  which  I  am  told  exists;  and  it  was  effected  in  lb! 
way :  An  application  had  been  made  to  Lord  jflvatilq 
when  he  was  Master  of  the  Rolls,  to  alter  the  enrolmen 
He  thought  he  could  not  do  it,  because  it  would  make  th 
enrolment  vary  from  the  letters  patent;  and  afterward! 
on  comnTunication  with  the  Lord  Chancellor,  wh 
thought  the  case  was  one  in  which  an  alteration  ougb 
to  be  made  in  the  patent,  the  Master  of  the  Rolls  cam 
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into  this  Coort,  and^  under  the  authority  of  the  Lord       1841. 

Chancellor,  the  patent,  having  been  altered,  was  reseated,  ^^j^^^^ 

and  then  the  Master  of  the  Rolls  made  the  enrolment  Nickels* 
Goirespond  with  the  patent  so  altered* 


The  case  then  stood  over,  in  order  that  the  patentee 
mi^t  ccnsider  upon  what  terms  be  was  willing  that  the 
alteralioo,  if  allowed,  should  be  made. 


Oa  the  following  day  it  was  again  spoken  to,  when  Jtify  s. 

Th  Lord  Chancellor  said,  that  the  only  terms  on 
which  he  would  entertain  the  application  to  amend  the 
patent  at  all^  were,  that  the  patentee  should  abandon, 
and  pay  the  costs  of,  all  proceedings  then  pending,  and 
Qodertake  not  to  bring  any  other  action  for  the  infringe- 
ment of  his  patent  up  to  that  time. 


Mr.  Tirmeif  having,  on  this  day,  stated  that  his  client       Ang.  s. 
declined  to  accede  to  the  terms  which  had  been  sug- 
gested, 

Tie  Lord  Chancellor  said,  that,  that  being  the 
case,  he  had  only  to  dispose  of  the  appeal  petition,  and 
to  restore  the  enrolment  to  its  original  state;  for  which 
puipose,  as  the  document  was  in  the  custody  of  the 
Master  of  the  Rolls,  it  would  be  necessary  to  make  a 
joint  order. 

The  order,  after  reciting  that  the  Lord  Chancellor 
^  called  to  his  assistance  the  Master  of  the  Rolls 
^Va  the  subject  of  his  orders,  bearing  date  the  27th 
U)d  SOth  days  of  March  1841,  and  that  it  appeared  that 
f^^^ristqpker  Nickds,  the  patentee^  had  not  procured  the 

Vol.  L  £  Letters 
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Letters  Fatoit  to  be  altered  icooarding  to  the  Privy ! 
bill  OS  altered,  was  as  follows :  — 

It  is  hereby  ordered  and  directed  that  the  order  m 
by  his  Lordship  the  Master  of  the  Rolls,  dated  the  S 
day  of  March  last,  and  endorsed  on  the  Roll  on  w\ 
the  enrolment  of  the  said  Privy  Seal  bill  is  made 
discharged ;  and  that  the  enrolment  be  restored  to 
state  in  which  it  was  before  such  order  was  made ; 
that  a  copy  of  this  order  be  endorsed  on  the  said  lU 


In  the  course  of  the  long  Vacation  Lord  CotUn 
resigned  the  Great  Seal,  which  was  thereupon  delivi 
by  her  Majesty  to  Lord  l*fndkwst,  who  was  sworn 
office,  and  took  his  seat  in  the  Lord  Chancellor's  C 
at  WtOminiieri  on  the  first  day  of  Michaelinas  term. 


SMITH  V.  The  EAST  INDIA  COMPANY 


A  coTTCfpoiid-  npHE  Pluntiff  was  the  captain  of  one  of  the 


eaee  having        ±    ^^-^  Company's  ships,  in  which  he  sailed  in 


year  1832  on  a  voyage  from  London  to  Madras 
recton  of  the  Canlon.  At  Madras  he  purchased  a  quantity  of  cc 
Eait  India  from  the  company's  asents,  and  shipped  it  on  boarC 
CompMj  Md  ,        .  .  .  .    ^     /        .         .  , 

theCMiuDi*-     vessel  on  nis  own  account  to  Canton,  where  he  sol 
mDenforthe  ^j  ^jth  the  proceeds  purchased  a  cargo  of  silk. 


requiutioiu  of  the  lUt.  3  &  4  fT.  1.  c.  S5.,]  relatii^  to  a  dupute  which  bad  i 
widi  retpect  to  a  coronercial  tranwction  in  irhicn  the  companj  had  been  en| 
with  ■  third  part;,  Hdd,  thu  the  concipoodeiice  woi,  on  ths  ground  of  ( 

Klicy,  a  prifil^ed  commuDication,  and,  conK^uently,  that  the  compaoj  wen 
und  to  produce,  or  aet  forth  the  conteati  of,  it  in  answer  to  &  Ull  of  discorery 
■gainit  them  by  nicb  third  party,  in  rduiun  to  the  tnnMctioa  to  which  it  rdi 
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whidi  he  retomed  in  the  following  year  to  London.       1841. 
On  his  arrival  at  London  the  silk  was  deposited  in  the     ^^^^^"^ 
oompaay's  warehouses  and  sold;  but  in  accounting  to  v. 

the  Plamtiff  for  the  proceeds,  the  company,  in  addition  ^^^^  hfvik 
to  a  deduction  for  the  freight  of  the  silk  from  Canton  to  Company. 
London^  claimed  to  retain  a  further  sum  in  respect  of 
frd(^t  of  the  cotton  from  Madras  to  Canton ;  which 
latter  daim  being  resisted  by  the  Plaintifl^  he  brought 
ao  action  against  the  company  for  the  balance  of  the 
prDoeeds,  after  deducting  the  freight  of  the  silk,  and  then 
iiKtituted  this  suit  for  a  discovery,  and  an  injunction  to 
lestndn  the  Defendants  from  setting  up  a  bond,  which 
he  had  executed  to  the  company's  agents  at  Madras^  and 
which,  in  addition  to  a  covenant  for  the  payment  of  the 
purdttse-money  for  the  cotton  on  the  arrival  of  the  ship 
at  Qatonj  contained  also  a  covenant  to  pay  a  certain 
sum  lor  freight;  the  bill  alleging  that  the  cotton  in 
qoesticm  was  of  an  inferior  quality,  and  that  the  Plaintiff 
had  purdiased  it  at  a  higher  price  than  could  otherwise 
ba?e  been  obtained,  in  consideration  of  his  being  allowed 
stowage  for  it  to  Cantony  free  of  freight ;  and  that  upon 
the  bond  being  tendered  to  him  for  execution,  he  had 
objected  to  the  covenant  as  to  freight,  as  being  incon- 
sistent with  the  terms  of  his  contract,  and  had  at  length 
executed  it  only  upon  the  faith  of  an  assurance  from 
the  company's  agent,  that  it  was  merely  inserted  in  com- 
pHaoce  with  the  ordinary  form  used  in  such  cases,  and 
that  it  was  not  intended,  in  this  instance,  to  be  enforced. 

The  bill  contained  the  usual  charge  as  to  documents ; 
in  answer  to  which  the  Defendants  referred  to  three 
schedules,  as  containing  all  the  documents  in  their  pos- 
session relating  to  the  matters  in  question,  but  insisted 
that  they  were  not  bound  to  produce  those  comprised 
10  the  third  schedule^  on  the  ground  that  they  con- 

E  2  tained 
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ISil.        tained  coofidential  communicatioDs,  which  had  pas 

Bmitb       between  the  Court  of  Directors  and  the  CommisBioi 

V.  for  the  afiain  of  India,  relative  to  the  Flsintiff's  cU 

EuT  India    ^'"^  ^^  dispute  between  ^e  parties  had  arisen,  si 

Compuif.     commuDtcations  having  been  made  in  compliance  i 

the  le^al  obligation,  imposed  upon  the  Court  of  Dii 

tors,  to  consult  with  the  Commissioners  before  tbej 

mitted  the  claim. 

The  Vice-Oiancellor  of  England  having    on 
usual  motion,  ordered  the  production  of  tbese  do 
ments,  the  East  India  Company  now  moved  before 
Lord  Chancellor  that  that  order  might  be  discharge! 

Mr.  Lqfius  Wigwam  (in  the  absence  of  Mr.  Z%^ 
support  of  the  motion,  called  the  attenUon  of  the  Cc 
to  the  Stat.  S  &  4  IF.  4.  c.  S5.,  by  which  all  the  be 
ficial  interest  in  the  property,  contracts,  and  engi 
ments  of  the  East  India  Company  was  transferred 
the  Crown  for  the  service  of  the  govcmmeat  of  Int 
and  all  the  debts  and  liabilities  of  the  company  « 
charged  upon  the  Indian  revenue ;  referring  parti 
larly  to  the  SSth  section,  by  which  it  was  enacted  *'  1 
"  the  Court  of  Directors  should  from  time  to  time 
"  liver  to  the  Board  of  Commissioners  for  the  affi 
*<  of  India,  copies  of  all  minutes,  orders,  resolutions,  i 
<*  proceedings  of  all  courts  of  proprietors  general 
**  special,  and  of  all  courts  of  directors  within  ei 
"  days  after  the  holding  of  such  courts  respective 
"  and  also  copies  of  all  letters,  advices,  and  dispatc 
"  whatsoever  which  should  at  any  Ume  or  times  be 
"  ceived  by  the  said  Court  of  Directors  or  any  commit 
"  of  directors,  and  which  should  be  material  to  be  co 
"  municated  to  the  said  board,  or  which  the  said  boi 
"  should  at  any  time  require." 
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He  then  obsenred  that  the  documents  in  question  1841. 
weie  not  only  confidential  communications,  but  oommu- 
nicatioDS  which  owed  their  existence  to  the  obligation 
imposed  by  that  enactment;  and  that,  inasmuch  as 
that  obligation  bad  been  created  for  the  public  benefit, 
the  docaments  were  entitled  to  the  same  privilege  of 
exemption  as  official  communications  between  a  governor, 
and  alaw  officer,  of  a  colony — orders  given  by  a  governor 
of  a  cdony  to  a  military  officer*— or  a  correspondence 
between  an  agent  of  government  and  a  secretary  of 
state— all  of  which  had  been  held  to  be  privilq;ed  on 
the  gnmnd  of  public  convenience,  {a) 

Mr.  Twmer  and  Mr.  SievenSj  corUrdt  observed  that 
this  was  the  first  time  that  the  privilege,  allowed  to  official 
coomonications,  had  ever  been  claimed  for  a  correspond- 
ence relating  to  mere  conmiercial  transactions :  that  all 
the  authorities  which  had  been  cited  on  the  other  side 
related  to  communications  of  a  purely  political  nature, 
of  whidi  a  disclosure  not  only  might,  but  must  neces- 
sarily, have  been  productive  of  public  mischief:  that 
the  relation  between  the  Court  of  Directors  and  the 
Board  of  Control  was  more  analogous  to  the  ordinary 
relation  of  principal  and  agent,  or  trustee  and  cestui  que 
tntOi  {Hedop  v.  7^  Bank  of  England  (6),  Green  v. 
Wem)er(c)y)  than  to  that  which  existed  between  two 
officers,  or  branches  of  administration,  in  the  public 
serrice. 

Mr.  L.  Wignm^  in  reply. 


Tke 

(4  See  PhimppionBrndenee,  (b)  6  Sim.  19S. 

h  S87. 7tfa  ed.  (c)  1  Sim.  404. 

£  s 
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Tlu  Lord  Chanceixob.  (a) 

Smith  The  only  question  in  this  case  is  whether  cert 

.^g  documents,  being  a  correspondence  between  the  co 

East  India    of  directors  of  the  East  India  Company,  and  the  cc 

''     missioners  for  the  affairs  of  Indian  contained  in  the  tli 

schedule  to  the  answer  of  the  Defendants  should  bep 

duced. 

It  was  stud  that  tbey  ought  not  to  be  produced, 
cause  the  correspondence  was  a  confidential  coirespo 
ence ;  but  that  is  not,  of  itself,  a  sufficient  reason  for 
nonproduction  of  dodunents  which  are  referred  tu  in 
answer.  It  was  then  said  that  it  was  an  official  c 
respondence,  and  therefore  privil^ed;  but  an  offi 
correspondence  is  not  privileged  as  such,  unless  un 
particular  and  special  circumstances:  and  therefor* 
becomes  necessary  to  consider  the  act  of  3  &  ♦  W.  4.  c.  I 
on  which  the  present  claim  to  exemption  is  founded. 

By  that  Act,  all  the  territorial  possessions  of  the  I 
India  Company  are  transferred  from  the  East  In 
Company  to  the  Crown,  to  be  held  by  the  Easl  It, 
Company  in  trust,  and  to  be  governed  and  managed, 
the  benefit  of  the  Crown.  In  addition  to  this,  all 
property  of  the  East  Indin  Company,  all  their  ass 
are  transferred  to  the  Crown,  to  be  managed  by  the  1 
India  Company  in  trust  for  the  service  of  the  govt 
ment  of  India.  The  company  are  prohibited  ii 
carrying  on  any  commercial  transactions,  except  for 
purpose  of  winding  up  tbeir  affairs,  or  for  the  purpt 
of  the  government  of  Ijidia.  This  is  the  state  of 
East  India  Company  in  consequence  of  the  act  of  : 
4  fT.  4. ;  but,  in  all  those  affairs,  they  are  placed  un 

(a)  Lord  Lytdurtl. 
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die  superintendence,  direction^  and  control  of  the  Com-  1841. 
missioners  for  the  afiairs  of  India;  and  in  order  that  that 
superintendence  and  control  should  be  exercised  effec- 
tivdy  and  tar  the  benefit  of  the  poblic,  it  is  necessary 
that  the  most  unreserved  communications  should  take 
place  between  the  East  India  Company,  that  is,  between 
the  Directors  erf*  the  Easi  India  Company,  and  die  Board 
of  CoDtrol.  And  accordingly,  there  are  in  the  act  of 
parliament,  particularly  I  think  in  the  twenty-ninth  sec- 
tioD,  provisions  by  which  the  Directors  of  the  East  India 
Company  are  required  to  make  communication  of  all 
their  acts,  transactions,  and  correspondence,  of  every  de- 
scription, to  the  Board  of  Control. 

Now  it  is  quite  obvious  that  public  policy  requires,  and 
looking  to  the  act  of  parliament,  it  is  quite  clear  that  the 
legislature  intended,  that  the  most  unreserved  communi- 
cation  should  take  place  between  the  East  India  Com- 
pany and  the  Board  of  Control,  that  it  should  be  subject 
to  no  restraints  or  limitations ;  but  it  is  also  quite  obvious, 
that  i^  at  the  suit  of  a  particular  individual,  those  commu- 
nications should  be  subject  to  be  produced  in  a  court  of 
justice,  the  effect  of  that  would  be  to  restrain  ibe  freedom 
of  the  communications,  and  to  render  them  more  cau- 
tious, guarded,  and  reserved.  I  think,  therefore,  that 
these  communications  come* within  that  class  of  official 
eommmiications  which  are  privileged,  inasmuch  as  they 
cannot  be  subject  to  be  communicated,  without  infiring- 
iog  the  policy  of  the  act  of  parliament  and  without  in- 
jury to  the  public  interests. 

I  am  opinion,  therefore,  that  the  order  of  the  Vice- 
Chaooellbr  ought,  on  these  grounds,  to  be  discharged. 


E  4 


«debt 
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In  the  Matter  of  JOHN  PLUMMER  and  WILU/ 
WILSON  Bankrupts. 

rilHIS  was  an  appeal,  in  the  form  of  a  special  a 
tecured  from  the  Court  of  Review. 

lie  joint 

:niiiii  of        The  material  facts,  as  stated  in  the  case,  were,  1 

Pj"""j    previously  to  the  issuing  of  the  commission,  the  ha 

^  a         nipts  carried  on  business  in  partnership  as  Wni  In 

^^g       merchants,  in  the  course  of  which  the  firm  became 

'  pro-    .     debted  to  George  Joad,  in  the  sum  of  2000/.  for  moi 

e'd  to         l^nt,  and  in  the  further  sum  of  5998/.  13^.  id.  for 

e  hit  debt  freight  of  ships,  of  which  Joad  was  the  owner.     B« 

rateeitate  desirous  of  obtaining  further  advances,  they  assignee 

lune^der-  '^'"'^'^  certain  West  India  securities  belonging  to  the  fi 

at  realii-     and  entered  into  joint  and  several  covenants  for  the  f 

,  Kcuritv.   ™^ti'  °^  the  iOOOL  and  any  further  sum  or  sums  wl 

Joad  might  afterwards  advance  to  them ;  and  about 

same  time  they  gave  him  a  similar  security  for  the  f 

ment  of  the  5998/.  13s.  *d.,  and  any  further  sums 

which  the  firm  might  afterwards  become  indebted  to  I 

for  freight,  not  exceeding  10,000/.     The  amount 

from  the  firm  to  Joad,  at  the  time  of  the  bankruptcy] 

the  first-mentioned  security  was  10,014/.  ?j.  5d^  and 

the  other  security  10,742/.  is.  5d.,  in  respect  of  which 

debts  he  tendered  a  proof  to  the  commissioners,  for 

gross  sum  of  20,0 1 4/.  7$.  Sd.,  against  each  of  the  sepa 

estates  of  the  bankrupts.    The  commissioners,  howe 

disallowed  the  proo^  and  the  judges  of  the  Cour 

Review  having,  on  two  occasions,  on  which  the  case 

subsequently  brought  before  them  (a),  been  dividec 

opia 

(a)  See  I  Moti.  Deae.  ^  Deg.  101. 
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opinioD,  it  was  eroituaUy  arranged  that  an  order  should 
be  nnde,  allowing  the  proof,  without  prejudice  to  the 
securities,  in  order  that  the  question  might  be  submitted, 
m  the  form  of  a  special  case,  to  the  Lord  Chancellor, 

The  case  now  came  on  to  be  argued, 

Mr.  SvaeU  and  Mr.  Bagtiawe  tn  support  of  the 

appeal. 

From  the  earliest  times  of  admioistration  in  bank- 
mpt&j  the  rule  has  been,  that  a  party  cannot  prove 
against  the  estate  under  distribution,  so  long  as  he  has 
iny  part  of  the  bankrupt's  property  in  his  hands.  It 
is  due  that  the  securities  in  question  are  joint  property ; 
but  that  circumstance  makes  no  difierence,  because  joint 
property  is  partly  the  property  of  one  partner  and  partly 
of  the  other,  and  the  rule  in  bankruptcy,  that  the  part- 
nership pri^r^  is  not  to  be  considered  as  constituting 
■117  part  of  the  separate  property  of  either  of  the  part- 
ners Qndl  all  the  joint  debts  are  paid,  was  only  esta- 
blished with  a  view  to  an  equitable  distribution  among 
diBermt  classes  of  creditors,  and  was  not  intended  to 
ioierfere  with  the  other  rule  before  mentioned. 

The  only  semblance  of  authority  for  the  order  now 
■{^Kaled  from,  is  to  be  found  in  the  marginal  note  to 
the  esse  of  Ex  parte  Peacock  (a),  which,  however,  does 
not  correctly  represent  the  principle  of  the  decision; 
ibi  it  appears  that  that  case  was  decided  upon  the  ground 
that  the  joint  estate,  against  which  the  proof  was  ten- 
dered,  was  the  fund  primarily  liable,  and  that  the  se- 
psTste  estate,  upon  which  the  security  hod  been  given, 
wss  merely  in  the  situation  of  a  surety :  and  therefore,  so 
^  from  supporting  the  order  in  question,  that  cose  is, 

to 
(a)  aGl,t  Jam.  97. 
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to  some  extent,  an  authority  agunst  it,  inasmnch  as 
the  present  case  the  debt,  which  is  sought  to  be  proi 
against  the  separate  estate,  was,  in  its  origin,  k  joint  d« 
Independently  however  of  that  consideration,  the  i 
cision  in  ExparU  Peacock  is  no  authority  for  this  ord 
that  case  being  the  converse  of  the  present.  £i 
partner  has  a  qualified  interest  in  the  property  cc 
prised  in  this  security,  although  it  is  not  actually 
separate  property  of  either :  whereas  in  the  case 
Ex  parte  Peacock,  the  separate  estate,  which  was  ' 
subject  of  the  security,  coatd  in  no  sense  be  said  to 
a  part  of  the  joint  estate  which  was  under  admii 
tration. 

To  reconcile  the  principle,  upon  which  this  proof 
been  admitted,  with  Ix>rd  LougUiorougKa  Order  of  17 
it  would  be  necessary  to  hold  that  that  order  app 
only  where  the  property  comprised  in  the  secui 
belongs  exclusively  to  the  estate  under  odministrati 
The  Order,  however,  is  general  in  its  terms,  and  th 
is  no  authority  for  so  limiting  its  construction. 

Mr.  Sminston  and  Mr.  Hall,  conlrd,  relied  upon 
following  authorities,  Ex  parte  Parr  (a),  Ex  pi 
Smith  (A),  Ex  parte  Free  (c).  Ex  parte  Rodgers  {d), 
parte  QmneU(e),  and  Ex  parte  Havenport  (g).  Ex  pi 

,.(h) 


Mr.  Bagskavie  {in  the  absence  of  Mr,  BiaxU), 
reply. 


(a)  1  Rote,  IS,  {e)  5  Dea.  901, 

lb)  e  Ol.  ^  Jam.  105.  ig)  1  Mail.  D.  4-  Deg.  31 

(c)  Ibid,  250.  (i)  1  Dta.  i  a.  135. 
Id)  1  Dfo.  4-  <X  38, 
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73f  LoiD  Chanciuai. 

This  was  a  special  case  stated,  under  the'act  of  par- 
ament,  by  the  Court  of  Review,  for  the  opinion  of  this 
lourL  [His  Lordship  then  stated  the  facts,  and  pro- 
eeded  as  follows.]  Upon  these  &ct3  the  question  sub- 
litted  to  this  Colirt  is,  whether  George  Joattf  being-  a 
eparate  as  well  as  joint  creditor  of  the  bankrupts,  is 
^titled  to  prove  his  whole  debt  agunst  their  separate 
states ;  or  whedier  he  is  entitled  to  prove  only  for  the 
lalaDce  which  shall  remain  due  to  him  after  realising 
be  security  which  he  hblds  upon  their  joint  estate. 

Now  what  are  the  principles  applicable  to  cases  of  this 
uod?  If  a  creditor  of  a  bankrupt  holds  a  security  on 
lan  of  the  bankrupt's  estate,  he  is  not  entitled  to  prove 
lis  debt  under  the  commission,  without  giving  up  or 
callsiug  bb  security.  For  the  principle  of,  the  bank- 
'apt  laws  is,  that  all  creditors  are  to  be  put  on  an  equal 
bollDg,  and  therefore,  if  a  creditor  chooses  to  prove 
inder  the  commission,  he  must  sell  or  surrender  what- 
!Ter  property  he  holds  belonging  to  the  bankrupt;  but^ 
i  lie  has  a  security  on  the  estate  of  a  third  person,  that 
priadple  does  not  apply :  he  is  in  that  case  entitled  to 
prove  for  the  whole  amount  of  his  debt,  and  also  to 
realise  the  security,  provided  he  does  not  altogether 
reteive  more  than  205.  in  the  pound. 

That  is  the  ground  on  which  the  principle  is  esta- 
blished ;  it  is  unnecessary  to  cite  authorities  for  it,  as 
it  is  loo  clearly  settled  to  be  disputed ;  but  I  may  men- 
tion Ex  parte  Bennett  (a).  Ex  parte  Parr{b\  and  E* 
pojie  Goodman  {c\  in  which  it  has  been  laid  down. 


The 


(a)  i -ft*.  587. 
[i)  1  Son,  Ifi. 
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"Die  next  poiat  is  this.  In  administration  under  bai 
ruptcy,  the  joint  estate  and  separate  estate  are  considei 
OS  distinct  estates :  and  accordingly  it  has  been  he 
that  a  joint  creditor,  having  a  security  upcm  the  sepan 
estate,  is  entitled  to  prove  against  the  joint  estate  wil 
out  giving  up  his  security ;  on  the  ground  that  it  is 
different  estate.  That  was  the  principle  upon  which  J 
parte  Peacock  proceeded,  and  that  case  was  decid 
first  by  Sir  .A  Leach  and  afterwards  by  Lord  Eldon,  k 
has  since  been  followed  in  Ex  parte  Bowden.  {a)  Nt 
thb  case  is  merely  the  converse  of  that,  and  the  sai 
principle  applies  to  it 

On  these  grounds  I  am  of  opinion  that  the  credit 
is  entitled  to  prove  his  whole  debt,  without  giving  i 
his  securi^,  that  security  being  no  part  of  the  esta 
under  administraUon ;  and  therefore,  that  the  order  i 
the  Court  below  was  right;  but  as  the  point  is  oi 
upon  which  the  Judges  of  that  Court  have  been  divide 
in  opinion,  on  two  occasions  on  which  it  has  been  brougl 
before  them,  I  think  it  is  not  a  case  for  costs  oo  eitht 
side. 

(a)  1  Dea.  f  0. 135. 


CASES  IN  CHANCERY. 

the  mortgage ;  that  the  amount  of  the  r&M  received 
the  Defendant,  Join  Wait,  might  be  set  off  against 
amount  due  upon  the  mortgage ;  and  that,  upon  p 
ment  of  what  should  then  remain  due,  either  oat  of 
personal  estate  of  the  intestate,  which  it  prayed  mi{ 
be  applied  to  that  purpose  or,  if  that  should  be  insu 
cient,  by  the  Plaintiff  personally,  the  Defendant  Ji 
Wait  might  be  decreed  to  assign  the  term,  and  deli 
up  the  title  deeds  to  the  Plaintiff. 

The  Defendant,  John  Wait,  by  his  answer  denied 
Plaintiff's  title,  and  stated  hb  belief  that  be  was  him 
the  heir  at  law  of  the  intestate,  and  insisted  that  he ' 
entitled,  in  that  character,  to  the  equi^  of  redemptio 
the  estate.  He  admitted,  however,  that  he  was  an 
of  the  Plaintiff's  claim  when  he  took  the  assignme 
and  that  upon  the  execution  of  the  assignment  be  I 
applied  in  the  usual  manner  to  the  tenants  of  the  es 
to  pay  their  rent  to  him,  which  they  had  acoordir 
done;  but  he  denied  that  his  object  in  taking  the 
signment  was  to  defeat  the  Pluntiff's  claim*  or  to  ob 
any  undue  advantage  over  him. 

The  only  question  in  the  cause  was,  as  to  the  Pli 
tiff's  title  as  heir  at  law.  In  support  of  his  pedig 
which  was  extremely  complicated,  being  traced  throi 
0  common  ancestor  of  the  fourth  generation  back, 
Plaintiff  entered  into  a  great  deal  of  documentar; 
well  as  some  parol  evidence,  part  of  which  wenl 
prove  that  the  femilies  composing  the  ascending  and 
scending  lines  of  the  pedigree,  and  both  of  whid 
appeared,  had  removed  from  Gloucestershire,  where 
common  ancestor  had  resided,  to  London,  about 
middle  of  the  last  century,  had,  down  to  a  cer 
period,  kept  up  an  intercourse  together,  and  mum 
acknowledged  each  other  as  relations.  On  the  ol 
hi 
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his  dtle  bad  been,  n^atived  by  tbe  verdict  of  a  j 
more  especially  where  the  question  between  the  pa 
turned  upon  a  complicated  pedigree,  that  beii 
matter,  for  the  investigation  of  which  tbe  mode  of  ta 
evidence  in  this  Court  was  peculiarly  ill-adapted.  Tl 
trial  at  law  was  the  more  necessary  in  this  case,  bee 
upon  one  very  material  point,  viz.,  the  alleged  interco 
between  the  families  composiijg  the  ascending  and 
scending  lines  of  the  pedigree,  there  was  a  direct  i 
6ict  of  evidence:  besides  which,  there  were  var 
links  in  the  chain  of  documentary  evidence  which 
pended  for  their  admissibility  and  effect  upon  p 
testimony,  and  which  could  not  therefore  safelj 
relied  on  until  that  testimony  had  been  sided  by  c 
examination. 

Mr.  Sobertson  appeared  for  the  other  Defendant 

The  Solicitor-General  in  reply  said,  there  might  ] 
haps  be  some  foundation  for  the  argument  on  the  ol 
side,  if  this  had  been  a  bill  of  ejectment  instead  of  b( 
a  bill  for  redemption  of  a  mortgage  term :  it  might 
true  that  an  heir  would  be  entitled  to  an  issue  a 
matter  of  right,  before  the  Court  would  strip  him  of 
estate  which  he  claimed  in  that  character,  (a)  But  t 
was  not  the  situation  of  the  Defendant  in  this  case; 
it  wag  beyond  dispute  that  he  had  got  possession 
the  estate  as  mortgagee,  and  a  court  of  equity  would 
allow  a  party  to  gain  an  advantage  over  his  competi 
in  title  by  a  mere  trick,  and  after  having  acqui 
possession  of  an  estate  in  one  character  to  insist  uj 
retaining  it  in  another. 


{a)  DaiMlfGt.  Pne,  ToI.iL  p.  789. 
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'  7^  Lord  Chancellor. 

The  object  of  the  entry  is  to  record  the  rec^pt 
certun  sum  in  respect  of  the  burial  of  a  psitic 
individual.  Who  is  that  individual  ?  Joseph  £• 
That  is  not  sufficient  to  identify  a  person  io  su< 
parish  as  St,  Jame^s;  and  he  is  accordingly  eutere 
Joseph  liofd  in  WeUs  Street,  The  residence  of 
party,  as  well  as  his  name,  is  necessary  for  the  pur 
of  identification.  1  will  look  into  the  cases  that  1 
been  dted ;  but,  in  the  meantime,  I  shall  admit 
evidence. 

His  Lordship  did  not  aJ^rwards  advert  to  the  p 


The  Lord  Chancellor  now  delivered  judgment 

This  was  a  bill  filed  by  the  I^aintiff  Richard  Li 
against  a  personal  representative  of  one  Martin  Li 
who  had  obtained  an  assignment  of  a  mortgage : 
the  object  of  the  bill  was  to  redeem  the  mortgage, 
principal  discussion  was  upon  a  matter  of  evidence 
to  whether  the  Plaintiff  had  or  had  not  made  oul 
title  OS  heir  at  law  of  Martin  Llcn/d  the  intestate, 
it  was  contended  that,  under  the  circumstances  of 
case,  it  was  proper  that  the  Defendant  should  I 
the  option  of  taking  the  opinion  of  a  jury  on  that  p< 
and  of  contesting  the  right  of  the  Plaintiff  in  a  c 
of  law. 

The  first  question,  then,  to  be  considered,  is  a  qaei 
of  fiict,  as  to  the  pedigree^  [His  Lordship  then  i 
an  elaborate  review  of  the  documentary  evidence, 
elusive  ai  those  parts  of  it  which,  depending  for  t 
admissibility  and  effect  upon  parol  testimony,  had  I 
the  subject  of  dispute  at  the  bar.     And  he  conclu 
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and  tbe  effect  of  that  was,  to  impede  the  claiin.  I 
he  bad  obtaioed  the  assignmeRt,  he  says  he  gave  n 
to  the  tenants  in  the  usual  way,  inromiiDg  them  thi 
had  obtuned  it,  and  requiring  payment  of  the  n 
they  paid  the  rents,  and  have  continued  to  pay  t! 
accordingly.  He  therefore  obtained  possession  in 
character  of  mortgagee.  It  is  true  that  in  his  an 
he  says,  "  though  I  acquired  the  possession  as  t 
gagee,  I  claim  the  equity  of  redemption  as  heir  ai 
of  the  intestate;"  but  he  gives  not  the  slightest 
dence  to  shew  that  he  is  hnr  at  law.  He  holds 
estate,  therefore,  merely  in  the  character  of  mortgi 
audi  standing  as  he  does  in  that  situation,  and  a  st 
case  being  made  out  against  bim,  where  even  a; 
yacie  case  would  have  been  sufficient,  he  cannot, 
matter  of  right,  be  entitled  to  have  a  trial  at  law. 

Having,  then,  no  such  right,  the  Court  is  aske 
the  exercise  of  its  discretion,  to  allow  him  a  trial, 
what  purpose  ?  He  does  not  state  what  facts  are  i 
proved  or  what  are  to  be  controverted ;  but  he  ii 
generally  that  the  evidence  ought  to  be  sifted  on  c 
examination.  I  do  not  think,  however,  that,  in  a 
like  this,  the  Court  would  be  justified  in  allowinj 
Defendant  a  trial  at  law  before  a  decree  for  redem] 
is  made.  I  think  it  would  be  a  very  improper  exc 
of  the  authority  of  the  Court,  and  a  very  unsound  i 
cise  of  its  dIscreUon,  which  would  create  great  d< 
and  nobody  can  look  at  these  proceedings  and  tb 
ture  of  the  evidence  produced,  without  seeing  tha 
expense  consequent  upon  it  would  be  enormous, 
what  is  the  situation  of  the  Defendant?  If  he 
really  a  title  as  heir  at  law,  this  decision  will  not 
dude  him  from  ass^ting  it  hereafter  at  law  c 
equity,  as  he  may  be  advised,  accordbg  to  the  natu 
the  case.    The  only  thing  determined  by  this  deci 
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On  the  other  hand,  it  was  insisted,  that  the  wbol 
the  relief  pnyed  by  the  bill  might  be  obtained  io 
present  suit.  It  was  true  that  the  Plaintiff's  eqoity 
.subject  to  the  claims  of  the  general  creditors ;  bat  so 
the  claim  of  a  legatee ;  and  yet  it  was  never  doubted 
m  a  suit  by  a  l^atee  such  a  decree  mig^t  be  made 
the  payment  of  hia  legacy,  as  would  afibrd  the  pers 
representatives  fiiU  protection  against  the  claims  of 
ditors. 

In  the  course  of  the  discussion  the  ftdlowing  an 
rides  wpre  cited  i —  Halt  t.  Cox  {a),  Bider  v.  Waga 
fVaring  v.  fVard  (c),  HamiUon  v.  Haugktoa  (d).  Seta 
Decrees,  {e) 

On  the  conclusion  of  the  argument, 

The  Lord  Chancellor  said,  he  was  clearly  of 
nion  that  the  objection  for  want  of  parties  was  iiot  m 
tainable :  and  that,  with  respect  to  the  other  object 
he  would  make  inquiry  as  to  the  practice. 


On  a  subsequent  day  bis  Lordship  said,  he  wa 
opinion  that  no  supplemental  bill  was  necessaiyi 
that,  unless  assets  were  admitted,  an  account  must 
taken  of  tiie  personal  estate. 


By  the  decree,  as  drawn  up,  it  was  declared  that 
Plaintiff,  as  heir  at  law  of  the  intestate  Martin  IM 


(o)  3  Bro.  C.  C.  3Sa.  (c)  B  Yet.  €70. 

(6)  2  P.  Wm.  388.;    Ke  p  (d)  2  BSgi,  169, 

385.  (e)  P.52. 
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WCX)DCOCK  V.  RENNECK. 


/on.  St.  TN  this  case^  which  came  before  the  Court  upon 
rtuior  be-  -'-  appeal  from  a  decree  of  the  Master  of  the  RoUs, 
0/.  flock  ^>^  Chancellor  delivered  the  foUowiDg  judgment : 
ru)tcef,  in 

diviJeDd*  7^  I<ORD  ChanceiXOIU 

T.  C.  and 

111  wire,  Tilis  IB  a  question  arisiog  oat  ot  the  will  of  ^^ 

mg  their  ^ .              _.,                     .              i     -i                      i         i  - 

(,  and  tbe  Untoiu     Ine  testator  bequeathed,  among  otbv  tiui 

?''''"'  .  to  his  trustees  the  sum  of  1700J;  4  percent  Bank 
'iTor,  and  r 

r  their  naities,  in  trust  to  pay  tbe  dividends  to  Joteph  Ckr, 
^\g  ^  and  SoTttk  his  wife  during  their  lives,  and  the  life  of 
lifer  or  survivor ;  and  after  their  decease  then  in  trust  to  tn 
^  unto  '^r  °^  P'ly  °^^^  ^^  '^  stock  unto  their  children 
'^h'''!f'^'  ^^'^  shares  and  proportions  as  the  survivor  of  th 
propor-  the  sud  Joseph  ChrUtie  and  Sarah  his  wife,  by  hi: 
u  Bi  the  Yist  last  will  should  direct  or  appoint. 
M,  J.C. 

ipV""'"  o'  ^*'*  testator  died  in  the  year  1817.  At  the  Umi 
la«  will  his  death  there  were  three  children  of  Jowpi  Ckn 
ippoint.  ""^  Sarah,  his  wife  living.  One  of  them  died  in 
the  death  following  year,  1818.  Another,  JofceLinUm  Woodc 
J.  C.  and  the  wife  of  the  Plaintiff,  died  in  the  year  1832.  Sm 
dren*"^  the  wife  of  Joteph  Christie,  died  in  the  year  18 
w.  After  Joseph  Christie  having  survived  his  wife,  and  hai 
nd^woof  °^y  ^™^  *^^''d  ^^'^  l^vitigi  namely,  Eieanor,  wife 
le  chiU  the  Defendant  Rentuei,  in  the  year  18SS  made  his  i 
»'ill,a]^  <^(1  executed  the  power  ^ven  to  him  by  the  will 
'l*fii  dto  ^'''"""  Ldftortt  and  thereby  ai^inted  the  whole 
onlytur-  the  said  sum  of  1700/.  in  bvour  of  his  surviv 
dfmpJd    daughter  SflHior  iJmwcyt. 
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-  Iliui  case  gave  riae  to  modi  diacnfision  at  tbe  bar, 
many  autborides  (a)  were  cited  on  both  tides ;  bat 
question  At  last  resolves  itself  into  very  narrow  lin 
I  think  the  interpretotioQ  I  have  pat  npon  the  clani 
the  true  interpretation,  that  it  is  consistent  with 
principles  to  be  extracted  from  the  cases  that  were 
ferred  to,  and,  as  it  accords  with  the  judgment  of 
Master  of  the  Rolls,  the  appeal  must  be  dismissed  1 
costs. 

Mr.  Girdiettone  and   Mr.  BaupeU  appeared  for 
Plaintiff,  in  support  of  tbe  appeaL 


Mr.  Richards,   Mr.  Ttmur,  Mr.  Party,  Mr.  Ih^ 
Mr.  Busk,  and  Mr.  Toyfor,  for  the  other  parties. 

I  r«f, jun,  S9». ;  Buldter  r. 
cher,  1  r.  ^£.79.;  Houittn 
Hoiutoun,  4  5n>.  6 1 1 . ;  Biv 
Htmmerdey,  S  Sm.  5 1 ».;  Hff 
v.M'Ghie.aMaiU.  368.;  W 
T.  IPaliingn;  i  R.  ^  M. 
Craot  V.  BrooUng,  2  Fern. 
KeeiUtam  t.  SmUk,  4  Rat,  S 
Ketmedg  y,  Kugittm,  9  J.  ^ 
«1. 


(a)  The  cnsei  cited  in  the  a^- 
gument  were  the  following :  — 
Hociley  t.  Mavibey,  1  Vei,  jun. 
I43.J  we  p.  150.;  MaiocY.Jadt- 
foa,  8  B.  C.  C.  S»e. ;  CatteHon  v. 
SulieTland,9  Va.AASJi  VoHdertee 
T.  Aiiom,  i  Vei.  771.;  CmnpbeU 
V.  Sandy$,  1  Sch,  ^  Ltf.  981.  ; 
Reade  v.  Rtaie,  5  Fa.  711.; 
Boyle  y.  Biihp  rf  Pelerbomigi, 
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one  of  the  testator'B  tons,  Bg&init  his  mother  and 
Becond  husband,  and  the  other  children  of  the  tesU 
for  the  purpose  of  having  the  rights  of  all  patties 
terested  uuder  the  will  ascertained. 

In  addition  to  the  boose  No.  SI.  Tiorth  Street,  wl 
was  leasehold,  the  testator  was  at  Uie  time  of  his  d< 
possessed  of  another  lessdiold  bouse  in  the  same  &ti 
which  he  hadparcbased  after  the  date  of  his  wtlL 
rest  of  bis  property,  at  the  time  of  his  death,  exdni 
of  his  fiimiture,  clothes,  books,  &c.  which  were  of  si 
value,  consisted  of  some  shares  in  a  gas  light  and  c 
company,  and  of  the  following  sums  of  stock,  \ 
15001.  new  3^  10b  per  cent,  bank  annuities,  56 
3/.  per  cent  consols,  1£90/.  91.  per  cent,  reduced,  : 
24/.  per  annum  in  the  long  annuities. 

By  the  decree  of  tbe  Vice-Chancellor  of  Ei^ 
made,  upon  tbe  bearing  of  tbe  cause,  on  the  24th  J! 
1841,  it  was  declared  that  tbe  Defendant  Mixtu 
Buck,  (formerly  Elizabeth  Vai^han),  was  entitled  dm 
her  natural  life  to  the  income  of  the  general  resii 
of  the  testator's  estate ;  and  that  the  bouse  in  ^t 
Street,  and  the  several  sums  of  new  4A  per  cenL 
nuities,  3/.  per  cenL  consolidated  annuities,  SL 
cent,  reduced  annuities,  and  long  annuities,  mentioi 
in  the  will,  or  such  of  them  as  tbe  testator  should  app 
to  have  possessed  at  bis  decease,  formed  part  of  si 
general  residue.  And  it  was  ordered,  (amongst  ot 
things),  that  tbe  above-mentioned  shares  in  tbe  gas  li 
and  coke  company,  and  tbe  S4I.  long  annuities,  and 
leasehold  estates  of  tbe  testator  should  be  sold,  and  t 
the  proceeds  should  be  invested  in  the  purchase  of  b 
SL  per  cent,  annuities,  subject  to  the  liirther  ordei 
the  Court. 


Fi 
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eluding  vords  of  the  vill  did  not  constitute  a  disi 
and  substantive  beqaest,  but  were  only  r  repetitioi 
tbe  gift  already  made  by  the  first  clause,  with 
enumeration  of  the  particulars  intended  to  be  compr 
in  it  On  the  question  of  conversion,  they  ai^ued 
the  enumeratiou  of  porticnlars  being  merely  inter 
to  describe  what  the  general  residue  consisted  of, 
not  afiect  the  residuary  character  of  the  gift.  Mil 
MiUs.  (a)  With  respect  to  the  case  of  CoUins  v.  Cd 
cited  on  the  other  side,  they  said  that  what  was  repoi 
as  a  decision  was  in  fact  a  mere  dictum,  inasmuci 
tbe  case  was  not  ripe  for  an  adjudication  upon 
point  of  conversion,  and,  acctn^ingly,  the  decree  of 
J.  Leackf  as  drawn  up,  was  confined  to  a  refereoci 
the  Master  to  take  the  nsoal  accotmts  of  the  testsl 
estate.  (£)  They  also  stated  that,  upon  the  case  con 
on  for  further  directions  before  Lord  LangdaU,  a  ci 
promise  took  place,  and  an  order  was  taken,  byconsi 
for  the  sale  of  the  property  in  dilute- 
Mr.  Richards  in  reply. 


TTte  Lord  Chancellor. 

This  is  a  question  arising  out  of  the  will  of  WiU: 
Hetvry  Vtmgkan.  The  testator  appears  to  have  been 
illiterate  person,  and  to  have  drawn  up  the  will  hims 
It  is  difficult  to  form  a  very  confident  opinion  as  to 
intentbn  of  tbe  testator  in  an  instrument  so  framed. 

He  be^s  by  bequeathing  to  bis  wife  the  whole  of 

property  during  her  natural  life,  and  afterwards  to 

divii 

(<■)  7StM.  joi.  csK.     Reg.  Lib.   isss,  A. 

(A)  Thii  Bppean  to  be  the      9497. 
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(referring  evidently,  I  think,  to  the  former  part  o 
will,  and  stating  particularly  of  what  that  proper^ 
sisted),  to  his  wife,  with  the  residue  and  interest,  si 
there  be  any— meaning,  as  I  understand  it,  men 
enumerate  in  detail  what  he  had  before  given  in  ge 
terms,  and  not  to  make  a  new  disposition  of  his  pro[ 
This  appears  to  me  a  very  natural  construction,  a 
reconciles  the  two  clauses  of  the  will,  I  am  of  opi 
therefore,  that  the  widow  took  only  a  life  interest  ii 
property  in  question. 

The  next  point  that  has  been  raised  is,  whethei 
whole  of  the  property  is  to  be  converted,  or  whetl 
part  of  it  is  to  be  enjoyed  by  the  widow  in  s] 
The  question  is  one  of  intention,  and  is  matoial 
as  regards  the  leasehold  house  spedfically  menti 
and  the  SO/,  long  annuities.  We  ought,  I  think,  u 
the  same  constructbn  upon  the  will  in  this  respect, 
the  enumeration  of  the  property  bad  been  inserted  i: 
first  clause — as  if  it  had  run  thus :  **  I  give  the  whc 
my  properQr,  viz.,  my  house,  21.  Nortk  Street,  AL 
bom,  let  on  lease  at  48/.  a  year,  ]  000/.  new  4  per  c< 
1500/.  in  the  3  per  cent  consols,  645/.  in  the  S  per  c 
reduced,  and  20/.  per  annum  in  die  long  annuities, 
the  residue  and  interest,  if  there  should  be  any,  t( 
wife  for  life,  and  after  to  be  divided  equally  betweei 
surviving  chidren." 

With  respect  to  the  house,  the  bequest  is  cit 
specific ;  and  as  to  the  20/.  per  annum  long  annu: 
they  constitute  one  of  the  items  in  the  testator's 
perty  existing  at  the  date  of  the  will,  and  which  by 
description  he  bequeathed  to  his  wife.  Suppo 
therefore,  which  I  presume  to  be  the  cas^  that 
sum  formed  a  part  of  the  SiL  per  annum  long  annv 
which  the  testator  held  at  his  death,  I  think  the  wi 
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i>«.  i«.  JONES  V.  SEGUEIRA. 

It  b  imgnlar  rpHE  bill  in  diis  catue  was  filed  on  the  I6tli  of  ^ 
joTStt'  !**'»  and  on  the  12th  of  Jime  18*1  two  oi 

pendencrofa  DefcDdants  put  in  a  plea,  by  which  they  pleaded 
former  *uit  for  ,  '  ..,%,,  ■ 

the  Mme  pendency  of   a  suit   in   the   Exchequer   between 

matter,  tbe      Plaintifii  and  themselTes  for  the  aame  matters. 

Ciptfcoiine 
Qg  to  ol>- 
tain  "J^-  The  Flaintifb,  instead  of  obtaining  a  refereno 

plea  to  dte       ^^^  p'^  ^  ^^  Master,  according  to  Lord  CJaretu 
Matter.  Order  (a),  filed  a  r^lication  cm  tbe  SSd  of  June  H 

and  on  the  S6th  t^  the  same  month  they  serrt 
subpoena  to  r^cnn. 

On  tbe  17tb  of  Jufy  1841,  the  same  Defend 
served  the  IHaintifla  with  notice  of  a  motion  to  dis: 
the  bill.  The  motion  was  made  before  the  Vioe-CI 
cellor  of  Ertgland,  on  the  lltb  of  NovenUier  1841,  « 
it  was  refiised  by  his  Honor,  with  costs. 

The  Defendants  now  moved,  by  way  of  ^j 
before  the  Lord  Chancellor,  that  the  Vice-Chancel 
order  might  be  discharged,  and  the  bill  dismissed, ' 


(o)  "  The  dependenc;   or  a  tiff|  he  ihall  pa;  Si.  ccMb  ti 

fonner  suit  for  the  wine  matter  DeTeDdant." 
is  alio  a  good  plea ;  and  there-  "  But  (uch  reference  ttii 

fore  the  Defendant  ahall  not  be  procured  b;  the  Haintiff,  ■ 

put  to  act  it  down  with  tbe  Re*  report    thereupon    within 

gittrar,  but  if  the  Pluntifl'  be  month  after  the  filing  oT 

not  Mtisfied  therewith,  the  Hune  plea,  otherwiie  the  bill  to  i 

shall  be  referred  to  one  of  the  dismissed   of  coone,  witli 

Hasten  of  the  Coun  to  certify  ordinal?  costs  of  seven  not 

the  truth  thereof,  and  if  it  ihall  Beamed*  Ordert,  p.  1 76. 
be  determined  against  tbe  PlaiD. 
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served  within  the  month.  Can  any  thing  yon 
this  iatervftl  afiect  the  Defendants*  rights  unde 
Order?] 

At  ail  events,  the  motion  ought  to  have  1> 
motion  of  course. 

Mr.  Wakefield,  in  replyi  mentioned  the  case  of 
T.  Bird  {a),  as  shewing  that  Lord  Clarendon's  Ordc 
still  recognised  and  acted  upon.  With  r^ard  I 
objection,  that  the  modon  had  been  made  upon  i 
be  contended  that  h  only  aflfected  the  question  of  c 

7%e  Loud  Cuahcellor. 

The  terms  of  Lord  Clarendot^a  Order  appear 
to  be  very  clear  and  precise,  and  to  embrace  the 
question  sought  to  be  raised  by  the  FlaintiCT^  ] 
contended  that  the  Order  had  become  obsolete,  b 
case  in  feiey's  Reports  shews  that  this  is  not  tin 
The  ordinary  form  of  the  reference  to  the  Mastei 
not,  I  thiok,  decide  any  thing.  The  order  of  refi 
is  obtained  by  the  Plaintiff,  and  he  may  admit  as 
of  the  plea  as  he  likes,  and  take  a  reference  as  I 
remainder.  In  most  cases  the  pendency  of  a  fi 
suit  would  not  be  disputed,  and  this  sufficiently  act 
for  the  order  of  reference  being  drawn  up  in  the  m 
stated.  The  Vice-Chancellor's  order  must,  thei 
be  discharged,  and  the  bill  be  dismissed;  but  tht 
fendants'  application  to  the  Vice-Chancellor  oug 
have  been  by  a  motion  of  course,  and  they  must,  l 
fore,  pay  the  costs  of  bringing  the  Plaintiffs  befbi 
Court 

(d)  8  Fei.  jun.  67S. 
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The  admmistTaton,  with  the  will  annexed,  ofdw 
tator,  OD  behalf  of  the  simple  contract  creditors,  appe 
from  that  order  to  the  Lord  Chancellor,  under 
5  Vid.  c  5.  <■  82.,  and  the  appeal  now  came  on  U 
heard. 

Mr.  Sroamton  and  Mr.  Coleridge,  in  support  of 
order  below,  relied  oa  Douce  t.  Ijub/  Torringtoi 
and  Palmer  v.  Griwes  (b) ;  and  contended,  upon  the 
(hori^  of  those  cases,  that  the  presumption,  arising  I 
the  first  clause  of  the  wil]«  of  on  intention  on  the  ps 
the  testator  to  charge  his  real  estate  with  bis  debts, 
rebutted  by  the  words  **  after  and  subject  to  the 
ment  fitc,"  in  the  sabseqaent  clause;  inasmuch  as  t 
words  could  otherwise  have  no  operation  or  meaniii 
all.  They  also  adverted  to  the  circamstanc^  thai 
real  estates  were  devised  in  strict  setdement,  as  stren 
ening  that  construction. 

Mr.  GirtBestone  and  Mr,  Neate,  for  the  AppelL 
cited  Cl^brd  v.  Leads  (c)  and  Graves  v.  Graves,  (d) 

Mr.  Oileridget  in  reply. 

Dee.  ao.  7Tu  LoBn  Chancellor,  after  staUng  shortly 

material  substance  of  the  will,  said : 

Tbe  question  is,  whether  this  will  constitutes  a  cbi 
upon  the  testator's  real  estate,  for  the  payment  of 
debts.  Now,  the  first  direction  in  the  will  cle 
amounts  to  a  charge :  that  is  admitted;  but  it  is  on 
charge  by  implication,  and  may  therefore  be  rebut 
provided  there  be  any  thing  to  be  fotmd  in  other  p 


(a)  3M.^X.  600.  (c)  6  KaJ.  83. 

(b)  1  Kfn,  545.  (if)  B  Sim.  AS. 
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1841>       thing  ibort  of  clear  and  nuDifest  e?ideiics  oT  a  cooti 

^r*"^"^    inteDtion. 

Pkicb 

MoBTH.  ij-jjg  Je(jee  therefore  must  be  varied,  by  decUu 

that  the  real  eatates  are  equitable  assets  instead  oT  k 


yen.  RUNDELL  o.  Lord  RIVERS. 

Dap.  6. 

ncticeinthe  ^I'^HIS  waaa  creditor's  niit,  in  which  a  question  ar 

[utcr*!  office    _M_  1      «r 

the  proof  of  "P^"  exceptions  to  the  Masters  report,  as  to 

">d  ™^**'      proper  form  of  the  affidavit  to  be  made  by  a  bond  < 


jy^  The  estate  under  administration  being  inBoIrent, 
claim  in  qnestion  had  been  opposed  before  the  Ma: 
on  a  suggestion  that  the  consideratioa  for  which  tfae  b 
had  been  given  was  illegal;  and  seme  evidence  bed  i. 
addaced  in  support  of  that  suggestion.  The  Mai 
however,  had  allowed  the  claim,  upon  proof  of  the 
execution  of  the  bond,  and  an  affidavit,  by  the  oblij 
simply  stating  that  such  and  such  a  sum  was  due  u 
it  for  principal  and  interest. 

He  ground  of  one  of  the  exceptions  was,  that  i 
affidavit  was  insnffident,  in  not  fiirther  stating  whel 
any  and  what  consideration  had  been  given  for  tfae  be 
And  in  support  of  the  exception  it  was  aigued,  that 
form  of  the  affidavit  which  the  Master  bad  admit 
was  applicable  only  to  cases  in  which  the  debt  was 
disputed  on  bdialf  of  other  creditors ;  Fladong  v.  ^ 
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ier  (a) ;  md  that  where  it  was  so  disputed,  the  fonn  of       ISil. 
the  affidavit  oa^t  to  be  the  same  as  in  bankniptcy,      Rukdmx 
where  the  party  t^idering  a  proof  was  in  all  cases  re-  «• 

quired  to  state  tlie  consideration  upon  which  his  debt 
had  arisen,  whether  it  was  founded  upon  a  specialty  or 
upon  sinqple  contract  (b) 

Qd  the  other  hand,  it  was  insisted  that,  whatever 
might  be  the  form  of  the  affidavit  required  in  bank- 
rnptcy,  the  affidavit  in  question  was  framed  in  con- 
finrmity  with  the  ordinary  practice  in  the  Master's 
oflke;  and  that,  to  justify  a  departure  from  that  practice, 
it  was  not  enough  that  the  debt  was  disputed,  but  it 
most  appear  to  be  disputed  upon  substantial  grounds, 
vhidi,  in  the  opinion  of  the  Master,  was  not  the  case 
here. 

•  The  Lord  Chancellor,  before  giving  judgment,  sent 
the  fiillowing  question  to  the  Masters,  respecting  the 
practioe  in  their  offices* 

^  Whether,  in  the  administration  of  assets,  where  a 
charge  is  brought  in  for  a  bond  debt,  it  is  the  practice 
in  the  Master's  office  to  require  that  the  affidavit  of  debt 
dnmld  state  the  consideration  for  which  the  bond  was 
gtveo,  as  in  the  case  of  simple  contract  debts  ?" 

■ 

In  answer  to  which  the  following  certificate  was  re- 
tamed,  signed  by  eight  Masters. 

^  We,  the  undersigned  Masters,  in  obedience  to  your 
I^nrdship's  request,  do  certify  in  reply  to  the  question 
sobmitied  to  us. 

That 
(«)  19  Fe*.  196.  {h)  See  AfdMaU  B.  L.  B.  ii.  p.  40. 
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"  That  it  b  not  the  practice  in  oar  offices  to  rec 
thst  the  affidavit  of  debt  should  state  the  ctxisiden 
for  which  the  bond  was  given,  as  in  the  case  of  sii 
Lord  RiTBM.  j;oj,t„(j|  jg(j(g .  gj^  jjjgj  jj  is  sufficient  that  the  affit 
do  state  that  the  deceased  was  indebted  in  so  □ 
money  upon  the  bond. 

'<  And  we  beg  leave  further  to  state  to  your  Lordi 
that  if  a  bond  be  not  twenty  years  old,  we  reqnire 
ezecutioD  of  it  to  be  proved  in  the  regular  way, 
that,  when  a  case  of  suspicion  is  raised  as  to  the 
sideration,  we  then  inquire  mto  the  validly  of 
bond." 

Dec.s.  TTu  Lord  Chakceixor  in  giving  judgment  < 

subsequent  day,  after  staUng  the  substance  of  the 
tificate,  adopted  the  rule  of  practice  as  therein 
down,  and  said,  that  the  only  question,  therefore,  « 
remained  to  be  considered,  was,  whether,  upon  the 
deoce  which  had  been  adduced  before  the  Master, 
present  case  was  one  of  such  suspicion  as  to  have  i 
it  incumbent  upon  him,  according  to  that  rule,  U 
quire  into  the  consideralion  for  whidi  the  bond 
been  ^ren ;  and  being  of  opinion,  upcn  a  review  ol 
evidence,  that  such  a  case  had  been  made  out. 
Lordship  referred  it  back  to  the  Master  to  revie* 
report,  but  at  the  same  Ume  declined  to  give  any  d 
tions  as  to  whetfier  a  further  affidavit  only  ahoulc 
required,  or  whether  any  of  the  other  modes  of  in 
ligation  pointed  out  by  the  72d  order  of  Jprit  16SI 
sh 
(«)  That  the  Muter  >b«U  be  to  him  to  requirej  the  en 
at  libert)'  to  examine  an;  ere-  on  nicb  examination  being  I 
ditor  or  other  penon  coming  in  down  at  tbe  dme  b;  the  M: 
to  daim  before  him,  either  upon  or  hj  the  Muter'*  cleHi  i 
written  interragatoriei  or  toA  pracnce,andpre«erTed,ini 
COM,  or  in  both  mode*,  at  the  that  the  tame  may  be  luc 
nature  of  the  caie  may  appear     the  Court  if  ni 
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sfaoold  be  resorted  Us  observing  that  tbat  was  a  matter        18il. 

opoo  which  the  Master  was  to  ezerdse  his  discretion      j^^^^ 

wheo  the  case  should  agaia  be  brought  before  him.  v. 

Lofd  KiYSBs. 

Mr.  lifmof  and  Mr.  Totter  iqipeared  in  support  of 
the  exceptions. 

Mr.  Turmr  and  Mr.  Wigraifh  conird. 


HERRING  V.  CLOBERY.  i849. 

Feb.  11,19. 


B 


Y  a  memorandum  of  agreement,  dated  the  7th  of  Fe^  Where  an 

bnuuy  1826.  and  made  between  Elixabeih  Herring,  JJJJJS^V 

widowy  of  the  one  part,  and  John  Herring  Cldberyj  her  acuentprofes- 

eldest  son,  of  the  other  part,  it  was  agreed  that  in  ^ga^'pro- 
coDsideratioQ  of  a  certain  sum  of  money  to  be  paid  by .  fesrional  busi- 

IH^Ckben,  to  or  on  account  o(  Elizabeih  Herring,  ^ITuLkJ 

the  &mily  estates,  of  which  Elizabeth  Haring  was  then  ^^/^'^^ 

tenant  for  Ufe^  with  remaindisr  to  J.  H.  Ckbery,  as  to  them  in  the 

part,  in  tail,  and  as  to  the  rest,  in  fee^  should  be  resetded  ^e^se^of 

to  the  use  of  «/.  H.  Ckbery  for  life^  with  remainder  to  that  busineu, 

his  first  and  other  sons  in  tail,  with  remainder  to  his  ^qj^  ^i^;^  j.^ 

daughters  in  tail,  with  certain  remainders  oyer  to  the  ^^  ^^  ^>^^ 

oon  com- 

younger  son  and  only  daughter  of  Elizabeth  Herring  menced  or  in 
and  dieir  respective  children.    A  recovery  was  accord-  ^q"^^^.  • 
iog^f  suffered;  but  the  deed  by  which   the  uses  of  l^edcommu- 
the  recovery  were  declared,  and  which  bore  date  the 
Hth  of  April  1826,  varied  in  several  particulars  from 
the  terms  of  the  agreement  as  contained  in  the  memo- 
random.'   In  the  year  1887»  the  bill  in  this  cause  was 
filed  fay  Elixabetk  Herring  and  her  younger  son  and  his 
only  daughter,  whos^  int^ests  under  the  iqeniorandum 

were 
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were  pr^udtced  by  the  variationa,  agunst  J.  H.  Oa 
and  other  parties;  ailing  that  Wizabeth  Herring 
execated  the  deed  under  the  impresBion  that  it 
framed  in  conformity  with  the  terms  of  the  mema 
dum,  and  that  the  FlaintifK  had  only  recently 
covered  the  contrary,  and  preying,  therefore,  that 
deed  might  be  rectified,  and  made  conformable  to 
agreement  as  contained  in  the  memorandum. 

The  defence  set  up  to  the  bill  was,  that  the  tern 
the  agreement  had  been  altered  previously  to  the  i 
cation  of  the  deed,  with  the  knowledge  and  con 
of  both  the  contracting  parties ;  and  that  the  deec 
it  stood,  was  in  conformi^  with  the  agreement  ai 
altered. 

Amongst  other  witnesses  examined  by  the  Def< 
ants,  was  one  Thomas  Pearse,  who  had  acted  as 
solidtor  of  Eliztdetk  Herring  in  the  transactions  < 
oected  with  the  resettlement  of  the  estates,  but 
had,  very  shortly  after  the  execotion  of  the  deed  of  A 
1837,  ceased  to  be  employed  by  her,  and  had  n< 
acted  for  her  since.  His  evidence  went  to  prove 
she  was  not  only  privy  to,  but  had  herself  sugge 
the  variations  in  the  agreement ;  and  that  she  bad  i 
cuted  the  deed  with  deliberation,  and  with  full  kc 
ledge  of  its  owtents. 

By  the  decree  made  on  the  hearing  of  the  cause 
fore  the  Vice-Cbancellor  of  England,  the  bill  was 
missed  with  costs. 

At  the  rehearing  of  the  canse  before  the  Lord  CI 

cellor,  Eiizabeth  Herrii^  being  dead,  an  objection 

taken  on  the  part  of  the  surviving  FlainUfis  to  the 

ception   c^  a  great  part  of  Pears^a  evidence,  on 

groi 
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groDod  of  its  being  a  disdosare  of  communicadoiis 
made  to  him  by  Elizabeth  Herring  in  the  course  of  his 
empbjrment  as  her  solicitor,  or  of  acts  done  by  her  at 
interviews  between  them  at  which  he  had  been  present 
in  that  diaracter. 


18iS. 


Hbbbinq 
Clobkrt. 


Mr.  Jtnney^  Mr.  Wakefield^  and  Mr.  Bomlfyf  argued 
for  the  Pkiinti£&  in  support  of  the  objection,  and  cited 
the  following  cases :  — *  Cromack  t.  Heathcote  {a\  Harvey 
▼.  Qi^aa  {J}\  Walker  v.  WUdman  {c\  Choinumdeletf  v. 
(Mnion{d)i  Greenough  v.  GaskeU{e)^  Sawyer  v.  Birch- 
more  (g),  Desborough  v.  BawUns.  {h) 

Mr.  BkhardSf  and  Mr.  Wright^  for  the  Defendant  /. 
H,  Qobery^  contra^  cited  the  following  cases :  —  Wads^ 
ttorii  V.  Hamshaw  (i),  Williams  ▼.  MuntUe  {k)y  Broad 
y.  put  (0,  BranmeU  v.  Lucas  {m\  Clark  v.  Clark  {n\ 
Bolton  T.  The  Corporation  of  Liverpool,  (o) 

Mr.  BdkeUj  Mr.  BeyttoldSf  and  Mr.  Hare,  appeared 
for  other  Defendants. 


7%eLoRD  Cbamceixor. 

I  have  considered  the  authorities  that  were  cited  the 
other  day,  and  the  arguments  that  were  urged  with 
reference  to  the  evidence  of  Mr.  Pearse,  and  I  am  of 
(pinion  that  the  principle  acted  upon  in  the  case  of 
Cromack  v.  Heathcote  (p),  which  was  cited  at  the  bar,  is 
the  correct  principle ;  namely,  that  where  an  attorney 

is 


Feb.  12. 


(a)  S  Brod,  4-  Bmg.  4. 
{h)  S  AcwM^.  SSl.n. 
[e)  e  Madd.  47. 
(<Q  19  Vet,  S61. 
(r)  \M.iK.  98. 

(;)  3  Jf.  4*  ^«  572. 
(i)  3  M^  ^  Cr.  515. 


(t)  2  Brod.  4r  Bmg.  5.  n. 
(k)  1  Cor.  4-  P.  158. 
(/)  1  Mood,  i  Mai.  837. 
(m)  iB.^C.  745. 
(n)  1  Mood.  4*  JBo6.  3. 
(o)  1  If.  i^  JT.  88. 
(p)  2  Brod.  4r  Bmg.  4. 
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is  pro&snooally  employal  by  a  dimt,  any  comini 
cations  which  pass  betweeo  them  for  the  purpo* 
that  einplc^nneDt  ara  privileged  ccmmunicatioos. 
think  that  that  decision  of  the  Court  of  ComiDon  P 
is  in  conformi^  with  the  previous  decisions,  and  with 
general  understanding  of  the  profession. 

Several  Nisi  Prius  decisions  before  Lord  TerOet 
were  indeed  cited,  in  which  diat  very  eminent  judge 
down  a  narrower  principle  of  protection.  It  was, 
first,  I  think,  stated  that  he  bad  limited  the  protectioi 
cases  where  the  commudicadons  took  place  either  in 
progress  of  a  cause,  or  in  a  cause  which  was  abou 
be  instituted  (a] ;  and  that  he  afterwards  extendet 
further,  namely,  to  cases  where  doubts  and  controver 
existed  (d) ;  and  it  appears  also,  that  in  one  Nisi  Pi 
case  (c),  Chief  Justice  Bat,  now  Lord  ^^ifitrd, 
inclined  to  adopt  the  opinion  of  Lord  Tenterda. 
think,  however,  that  the  principle  so  laid  down  is 
supported  by  any  previous  authori^,  and  that  il 
moreover  inconsistent  with,  or  rather  I  should  : 
not  founded  upon  sound  principle.  When  I  sa] 
is  not  supported  by  any  previous  authority,  I  do 
lose  sight  of  that  case  to  which  Lord  TerUerden 
ferred  ((f),  namely,  the  case  of  bribeiy  which  occur 
on  the  Midland  circuit;  but  the  circumstances  of  t 
case  are  not  stated  with  any  precision  or  accuracy,  i 
I  think  it  is  possible,  looking  at  the  nature  of  it,  i 
probable,  that  the  decision  proceeded  upon  imot 
ground.  But  further,  I  think  that  restriction  of 
rule  is  not  consistent  with,  and  not  founded  on,  i 


(a)  WiOaat   v.  JlfnixJw,  ubi  (c)  Broody.  Pilt,ttii>ip- 

Mip.  (<0  Cited  in  Omt  v.  Ct 

(i)  Omit  V.  Oark,  wfi  np.  )  Mood,  it  Aoi-  S. 
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ttond  principle;  for  it  nmy,  and  in  a  great  variety  of       1848. 
cases  would,  be  of  as  much  importanoe  to  parties  that     ^I^S^ 
the  oommnnications  made  between  a  clkoi  and  a  soli*  v. 

citor  with  reqpect  to  the  state  of  the  client's  property, 
with  respect  to  his  liabilities,  with  respect  to  his  title, 
should  be  protected,  as  that  protection  should  be  afforded 
to oommunications  made  in  thepn^essof  a  canse;  and 
it  appears  to  me  that,  as  individuals  must  firom  time  to 
time  resort  to  their  legal  advisers  for  guidance  in  their 
(Mniiittry  transactions,  public  policy  requires  that  com* 
imuucatioDs  of  that  kind  should  be  privileged  and  pro- 
tected, in  order  that  they  may  be  free  and  unfettered. 

I^  therefore,  the  cases  stood  here,  I  should  be  in- 
dined  to  adhere  to  the  decision  of  the  Court  of  Com- 
HKm  fleas,  in  preference  to  adopting  that  which  I  con- 
sider to  be  a  new  rule  laid  down  by  Lord  TerUerden. 
In  &ct,  however,  the  cases  do  not  rest  here.  A  case 
which  came  before  this  Court  in  the  time  of  Lord 
irougham  (a),  was  very  elaborately  discussed  at  the  bar, 
and  it  was  considered  very  much  in  detail  by  the  Lord 
Chancellor:  he  delivered  a  very  elaborate  judgment 
npoQ  the  subject,  and  that  judgment  supports  the  deci- 
sion of  the  Court  of  Common  Pleas.  But  still  further, 
the  question  came  before  this  Court  again  {b)  during 
the  time  of  my  immediate  predecessor.  Lord  CoUenham; 
^  though  he  was  not  called  upon,  from  the  particular 
circumstances  of  the  case,  to  pronounce  any  decision 
upon  the  general  question,  yet  it  is  quite  clear,  from 
the  scope  of  his  observations  and  the  line  of  argument 
that  he  pursued,  that  he  was  inclined  to  adopt  the  prin*- 
ciple  laid  down  by  the  Court  of  Common  Pleas. 

I  there- 

«  Greetwi^  y.   GatkeU,  1         (&)  Dn^orougk  v.  Rawiuu^  5 
^m.  98.  Myl.  (j-  C^.  515. 
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I  therefcHre  entertain  no  doubt  u  to  the  prim 
upon  which  I  ought  to  act  in  this  case  with  respei 
Mr.  Pearse^  and  I  lay  down  this  rule  with  referenc 
this  cauK»  that  where  an  attorney  ia  employed  b 
client  professionally,  to  transact  professional  buni 
all  the  communications  that  pass  between  the  client 
the  attorney  in  the  course,  and  for  the  purpose,  of 
business,  are  privileged  communications;  and  that 
privily  is  the  privilege  of  the  client,  and  not  ofthi 
tomey.  It  is  easy  to  apply  this  to  the  evidence  of 
Feane,  as  it  is  read  in  detail.  There  will  be  no  i 
culty,  therefore,  in  saying  what  part  of  the  eviden 
to  be  admitted,  and  whot  part  is  to  be  excluded,  {a) 


(s)  Sn  ibe  nest  cste. 


J«««T.  JONES  r.  VVOH. 

Jul}/  6. 

A.,aM>1icitar,  fTlHIS  Was  an  appeal   from  on  order  of  the  ^ 

a  nwngnge""  Chancellor  of  England,  by  which  he  had  hek 

upon  the  pro-  answer  of  the  Defendant  Bickard  Bav  to  the  amei 

perty  oi  "•  in  ,,„,._  . 

hisowDnanie,  bill  to  be  msufficient. 

but  really  on 

behalf  of  cer- 

uindienu.  The  Plaintiff  was  a  judgrooit  creditor  of  the 

hntTtiMn  con-  ^^^^^  P^S^  ^^^  the  bill,  as  originally  framed,  : 
<i'^">lfy  stating  that  the  Plaintifi'  had  caused  his  judgment  t 
pnwure  in-      <l»lj'  docketed  according  to  the  statute,  and'  that  he 

vettmenti  for 
thdr  monej', 

and  haring  alio  been  emploved  at  different  tiroei  in  efftcUng  inortngM  upon 
of  the  Hmcnropetty  for  other  clienu  who  bad  taken  the  lecuritiei  in  tbcii 
nimet :  ildd,  on  a  bill  being  filed  ogainat  R.  and  F.  by  ■  judgment  creditor  a 
latter,  to  redeem  the  raort^iged  preuuiet,  that  R.  wai  not  bound  to  <li*ciM 
names  cither  of  the  reftau  que  trmt  of  the  mortgage  to  tiiniieir,  or  of  tbe  part 
whom  he  had  been  employed  in  tbe  other  mortgnget. 
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sued  out  an  de^t  upon  it,  alleged  that  some  time  in  the  1842. 
month  at  Odcber  1834,  Pugh  had  executed  an  inden- 
ture by  which  he  had  conveyed  and  assigned  all  his 
real  and  personal  estate  to  JZc^,  upon  trust  to  sell  and 
apply  the  proceeds  in  payment  of  certain  debts  of 
f^Vsy  including  the  debt  for  which  the  Plaintiff's 
judgment  had  been  recoyered ;  and  that  Bay  had  since 
soU  the  premises  comprised  in  the  indenture,  and  had 
tbcn  in  his  hands  a  sum  of  money  arising  from  the  sale^ 
which  the  bill  prayed  might  be  applied  in  satisfaction 
of  the  Plaintiff's  judgment. 

The  Defendant  Bp9f^  who  was  a  solicitor  carrying  on 
bosioess  in  partnership  with  seyeral  other  persons,  in 
his  answer  to  that  billi  denied  that  Pugh  had  executed 
to  him  any  such  indenture  as  was  alleged  in  the  bill,  or 
any  other  indenture  for  the  benefit  of  his  creditors 
geoerally ;  but  he  admitted  that  Pugh  did,  in  or  about 
the  year  1884,  execute  several  mortgages  to  several 
clients  of  the  Defendant  and  his  partners,  and  that  as  to 
one  of  such  mortgages,  which  was  dated  the  29th  of 
Odder  18S4,  and  made  for  securing  the  sum  of  20,000/, 
to  certain  clients  of  the  Defendant  and  his  partners,  who 
had,  through  the  medium  of  the  Defendant,  advanced 
that  sum  to  Pugh^  he  the  Defendant  was  appointed  a 
trustee  therein  for  such  mortgagees :  that  he  was  not  in 
soy  way  interested  or  concerned  in  any  of  the  other 
(nortgages  before  mentioned,  and  that  he  was  unable  to 
set  forth  any  of  the  particulars  of  such  mortgages,  or  of 
theparoels  or  property  comprised  in  them,  without  having 
fttonrse  to  documents  which  he  and  his  partners  held 
as  solicitors  for  the  several  parties  interested  therein ; 
sod  that  he  could  not  disclose  any  of  such  particulars 
^bout  a  violation  of  professional  confidence. 

Upon  that  answer  being  put  in,  the  Plaintiff  amended 

uis  biU  by  stating  the  conveyance  to  Boy  as  a  mortgage. 

Vol.  L  H  and 
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and  praying  that  he  might  be  let  in  to  redeem  it;  ' 
a  view  to  which  relier,  the  amended  bill,  after  sag^ 
ing  that  it  wu  alleged  that  the  legal  estate  in 
mortgaged  premises  was  not  vested  in  Ben/  tu 
the  mortgage  of  October  ISSl,  and,  moreover, 
the  Plaintiff  was  not  the  person  entided  to  redeem 
mortgage,  charged,  amongst  other  things,  that  the 
fendant  ought  to  answer  and  set  forth  who  had  I 
and  were  the  persons  beneficially  interested  under 
indenture  of  October  18S4>  and  whether  prior  and 
sequently  thereto,  any  and  what  mortgage  or  laortgi 
or  other  and  what  security  or  securities  had  been  n 
and  when,  and  by  whom,  and  to  whom,  upon  all  or 
and  what  part  of  the  said  real  and  personal  estat 
Ptigh,  and  for  what  sum  or  sums  of  money  respecti^ 
and  who  had  been  or  were  the  persons  intereste 
such  mortgages  or  securities  respectively.  These  ( 
tions  were  also  incorporated,  by  reference,  into 
interrogating  part  of  the  bilL 

The  Defendant  R<^f  in  his  answer  to  the  ame 
bill,  set  forth  the  substance  of  th^  indenture  of  Ot 
18S4,  which  purported,  '(according  to  his  statemen 
be  made  between  Pttgh  of  the  one  par^  and  Roy  o 
other  part,  and  to  create  a  charge  upon  certain  real 
personal  property  of  Pugh,  (the  particulars  of  w 
were  also  set  forth  in  schedules  to  the  answer),  by 
of  security  for  the  sum  of  20,000/.,  therein  reciu 
have  been  advanced  by  Ben/  to  Pvgh.  He  then  av< 
that  the  money  was  by  the  said  indenture  made  pa; 
to  himself,  and  that  no  trust  was  therein  declare 
referred  to  for  the  benefit  of  any  other  person, 
that  he  was  authorized  by  his  clients,  and  was 
titled,  to  receive  payment  of  the  mortgage  monej 
interest,  and,  upon  receipt  thereof,  to  give  a  good 
charge  for  the  same  and  to  transfer  the  security. 
fill 
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farther  stated  that  the  said  indenture  was  then  in  1842. 
the  custody  of  himself  and  his  partners  as  solicitors 
for  the  parties  beneficially  interested  therein  ^  and 
he  added,  that  it  was  a  frequent  practice  of  the  firm 
to  which  he  belonged,  to  lay  out  monies^  intrusted 
to  them  by  their  clients  for  investment,  in  his  the 
Defeodanfs  own  name^  under  a  private  trust  and  con- 
fidence between  himself  and  the  dients,  that  their 
names  should  not  be  disclosed.  Under  these' circum-' 
fltanoes,  he  submitted  that  he  was  not  bound  to  set 
fordi  who  were  the  persons  beneficially  entitled  under 
Ae  indenture  of  Oetobef  1884.  With  respect  to  the 
other  questions  above  mentioned,  he  denied  that  die 
legal  estate  in  any  lands,  tenements,  or  hereditaments 
belongmg  to  Pn^h  was  then  or  ever  had  been  vested 
in  him,  or  that  either  prior  or  subsequent  to  the 
mortgage  of  October  ISS4,  any  mortgage  or  other  secu- 
rity had  been  made  to  him,  of  or  upon  all  or  any  part  of 
the  real  or  personal  estate  of  Pi^l }  and  he  added  that  he 
had  no  knowledge  or  information  respecting  any  of  such 
prior  or  subsequent  mortgages  as  were  alleged  by  the 
billy  except  what  he  had  acquired  in  his  character  of 
solicitor  for  the  mortgagees,  and  which,  for  the  reasons 
mentioned  in  his  former  answer,  he  submitted  that  he 
ought  not  to  disclose. 

To  that  part  of  the  answer  the  Plaintiff  took  several, 
exceptions  for  insufficiency :  the  first,  applying  to  that. 
put  of  the  enquiry  which  related  to  the  mortgage  of 
October  18S4 ;  and  the  other  two,  to  those  parts  which 
i^dated  respectively  to  mortgages  prior  and  subsequent 
to  that  security.  All  the  three  exceptions  were  allowed 
hy  the  Master,  and  exceptions  taken  by  the  Defendant 
to  the  Master^s  report,  were  overruled  by  an  order  of 
the  Vice-Chancellor,  which  was  the  subject  of  thp  pre-  ^^  •  -^**^  •  ^^' 
sent  appeal. 
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Ike  appeal  now  cuie  on  to  be  heard. 

Mr.  BOMt  and  Mr.  Cote,  fi>r  the  appellant. 

Hie  ground  on  which  the  Vice-C3uncellor  owm 
the  ezceptnna  wai,  that,  even  siippowng  the  profesno 
pririlf^  to  extend  to  a  caw  of  this  kind,  which 
Honor  was  inclined  to  think  that  it  didt  a  Defend 
eoold  0DI7  avail  himself  of  it  by  plea,  and  that 
the  Defendant  in  this  instance  bad  submitted  to  ans« 
be  was  bound  to  answer  liilly.  The  general  r 
bowerer,  to  which  his  Honor  referred,  is  subject 
aereral  exceptions,  and  the  present  is  one  of  the 
cepted  cases :  JKgram't  Poitiit  in  the  Lam  <^  i 
caoery  (a),  Reda^  Plead,  (i),  Siratfiad  ▼.  Hcgax. 
As  to  the  extent  of  the  privilege  in  question,  it  is  ■ 
settled  that  it  is  not  confined  to  communications  wl 
pass  between  attorney  and  client  with  reference  to 
gatioa;  but  that  it  protects  all  communications  m 
by  a  clioit  to  an  attorney  in  his  professional  choracl 
De^xmrngh  v.  Bawiitu  {d),  Berring  v.  Claber^  (e),  j 
T.  Wattintig), 

Mr.  Sichardt  and  Mr.  Ingram,  contrd. 

Independently  of  the  technical  ground  upon  wt 
the  case  was  disposed  of  by  the  Court  below,  there 
other  and  more  substantial  grounds  upon  which 
order  may  be  sustaiued.  Those  grounds  are,  first,  I 
the  information,  which  the  Defendant  refuses  to  g 
is,  in  its  nature,  not  a  proper  subject  of  prolessic 
privil^e,  inasmuch  as  it  consists  of  matters  of  fi 
and  not  of  confideutial  communications  made  to 
solid 

(<i}Pp.  60.  191.  {d)  sMfL^Cr.SlS. 

(d)P.S07.  4thetIitioD.  (ej  Siipri,p.9l. 

(e)  8  Salt.  4-  Bea.  164.  (g)  8  Bmg.  2f.  C.  4S1. 
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solicitor  for  the  purpose  of  obtaining  l^^al  adtice:       1842. 

BramaeUv.  Lucas  {a\  Saayerv.  Birchmore  (b) :  seoondlyy 

it  has  been  laid  down  by  Lord  Mitm^  that  a  witness 

demurring  on  the  ground  that  his  answer  would  violate 

the  confidence  reposed  in  him  as  attomeyt  must  «tate 

the  name  of  his  ciient;  "Parkhuxtt  v.  LanoUn  (c) ;  and 

the  same  mle^  of  4X>nrse9  applies  to  a  Defendant.     It 

is  true  that  in  Harvey  v.  Clayton  (d),  a  similar  objeo 

tioD  was  tal^en  by  way  of  plea,  without  stating  the 

names  of  the  dients,  and  Lord  ^olfo'ng'^iim  allowed  the 

plea;  but  that  case  is  of  little  value  as  an  authorityy 

for  it  extended  the  privily  to  a  mere  scrivener,  which 

certainly  would  not  be  allowed  at  the  present  day ;  and 

at  all  events,  as  r^ards  the  point  now  in  question,  it 

must  be  considered  to  have  been  overruled  by  the  later 

doctrine  laid  down  by  Lord  Eldon. 

These  observations  apply  to  all  the  exceptions :  with 
nspect,  however,  to  that  part  of  the  discoverjr  which  re- 
lates to  the  indenture  of  October  1834,  the  esse  is  still 
stronger:  &r,  with  reference  to  that  instrument^  the 
Defendant  has  assumed  the  character  of  trustee,  and  it 
is  not  competent  to  him  to  withhold  information  which 
he  possesses  in  that  character,  merely  because  he  happens 
to  possess  it  also  in  the  character  of  solicitor ;  Guppy 
V.  Fem.  {e)  That,  in  taking  the  security  in  his  own  name, 
he  acted  as  a  solicitor,  cannot  be  pretended ;  for  it  was 
«liat  any  unprofessional  agent  might  have  done  just  as 

well; 

(a)  ^B,^C.  745.  ttfiy,  pp.  184.  168.     See  also 

{h)  3 If.  4*  jT.  57&;  see  also  1  MyL^r  Cr.487*  Thecasewas 

•Morpt^A  V.  RowSmm,  M  iupm  cursorily  mentioned  as  bearing 

p-  521.  upon  this  part  of  the  aiigumenty 

(c)  2  SwansL  194*,   see  pp«  but  the  circumstances  of  it  were 

%].  SOS.  not  AiUy  stated  to  the  Goiir^ 

(4  ^d.  2S1.  tu  not  was  its  authority  much  in- 

(0  Ban^s  Treat.  o»  2>tsco*  nsted  upon. 
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1842.       frdll:  ind  as  ns  injimotioo  -of  socreojr  would  ex 

JoNKB       *°  ""^"wiT  Bgeot  from  the  obligatioa  of  disdo 

V.  the  name  t^  bii  catiis  que  trust,  so  neither  o 

"''       solicitor*  wbo  happens  to  be  employed  for  such  s. 

pose^  bo  escHaed  on  tho  gnrand  o£  professiooal 

fidwce.      iSiould  aaeii   an  exception  be  allowed, 

consequence  in  the  present  case  will  be,  that  the  P 

tiff  will  have  no  mdans  of  bringing  the  parties  ben 

ally  interested  under   the  mortgage   of  October  1 

before  the  Cogrt ;  and  no  decree  which  he  may  ol 

in  their  absence  will  be  binding  upon  them ;   Odou 

Failows.  (a) 

Mr.  BeOea  in  reply. 

It  is  dear,  from  the  answer,  that  the  Defendant  i 
throughout  in  the  character  of  solicitor,  and  in 
character  he  b  protected  from  answering:  witli 
sped,  moreover,  to  the  mortgage  of  October  1834<,  J 
vey  r.  CHayttm  is  directly  in  point ;  and  there  i: 
ground  for  impugning  its  authority,  which  has 
lately  recognised  by  Ix>rd  Brougham  in  Greenoiq 
GatkeU.  (5)  Independently,  however,  of  privily, 
Defendant  is  under  no  obligation  to  disclose  the  nam 
his  ce^uis  que  tnat ;  because  the  answer,  which,  foi 
present  purpose,  must  be  taken  to  be  true,  expr 
states  that  the  Defendant  is  authorised  to  give  a 
charge  for  the  mortgage  money,  and  if  so,  the  a 
que  trust  are  not  necessary  parties  to  the  suit,  and, 
sequently,  the  discovery  of  their  names  is  immateria 

The  Lord  Chaicellor,  in  the  conrse  of  the  argon 
observed,  that  it  was  an  ordinary  part  of  a  solicitor's  i 
to  lay  out  money  for  his  clients ;  and  that  if  the 
covery  in  qnesdon  could  not  be  given  without  a  br 

(a)  i  B.^M.  T41.  (£)  I  ^f.  ^  E.9B. 
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<£  professional  confidence^  no  inconvenience  which  the  1 842. 
PlaiotiflT  m^t  be  put  to  by  the  want  of  it,  could  be  a  ^"^V^ 
reason  lor  compelling  the  Defendant  to  give  it.  «. 

PUGR. 

At  the  conclusion  of  the  argument,  his  Lordship  said 
he  was  of  q)inion,  upon  the  authority  of  Harvey  y. 
Cbykm  {a\  that  the  Defaidant  could  not  be  compelled 
to  state  the  names  of  his  clients.  The  case  in  question 
stood  on  stronger  grounds  than  those  in  which  the  pro- 
tection WHS  given  for  the  sake  of  the  party  himself:  here 
the  privilege  being  that  of  the  client,  the  Defendant  had 
DO  right  to  answer  the  questions. 

As  to  the  form  in  which  the  objection  had  been  taken, 
his  Lordship  said  he  thought  it  was  competent  to  the 
Defendant  to  take  it  by  answer ;  and  that,  if  it  had 
been  called  to  the  attention  of  the  Vice-Chancellor,  that 
there  were  several  exceptions  to  the  rule  that  a  Defend- 
ant who  answers  at  all  must  answer  fully,  and  that  the 
present  case  formed  one  of  those  exceptions,  his  Honor 
voold  probably  have  come  to  a  di£Perent  conclusion. 

The  Vice-Chancellor's  order  was  accordingly  re- 
versed, and  the  exceptions  to  the  report  allowed. 

(a)  S  Swanst.  391.  n. 


STANLEY  V.  BOND.  Feb.  is. 

npHE  Defendant  in  this  case,  entered  an  appearance  Under  the 
on  the  24tb  of  January  1842.      On   the  1st  of  ^?*Il^*^f 

iwiioiy  following,  the  Plaintiff  obtained,  as  of  course,  issj^the 

__   common  in- 
an  •     *.• 

junction  can- 

Dot  be  obtained  until  the  ninth  day  after  the  day  of  the  Defendant's  appearance. 
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an  order  for  the  common  injunction.  The  Defend 
then  moved  before  the  Master  of  the  Rolls  to  discha 
that  order  for  irregular!^ ;  which  motion,  having  b 
refused  by  his  lordship,  was  now  renewed  by  waj 
appeal  before  the  Lord  Chancellor. 

Mr.  Bkhards  and  Mr.  TWer,  in  support  of  the  i 
tion,  contended  that,  in  compntbg  the  eight  days 
lowed  to  a  Defendant  by  the  10th  Order  oCDecen 
18SS  before  the  common  injunction  could  be  obtaii 
the*  day  of  appearance  was  to  be  excluded ;  ■ 
therefore*  even  admitting  that  the  day  of  putting 
the  plea  &c.  was  to  be  included  in  the  eight  di 
the  Defendant  in  this  case  had  the  wbtde  of  the 
of  February,  being  the  eighth  day  afler  the  day  of 
pearance,  for  that  purpose;  and  that  the  Sd  of  J 
ruary,  being  the  ninth  day,  was  the  earliest  period 
which  the  common  injunction  could  be  obtained.  T 
cited  Lester  v.  Garland  (a),  Mootham  r,  Waskett 
Manners  v.  Bryan  {c)t  Ajigell  v.  Weteombe.  {d) 

Mr.  Wigram  and  Mr.  Wright,  contrd. 

The  LoBD  Chancellor. 

It  is  important  that  there  should  be  a  uniform  i 
of  construction,  and  I  am  disposed  to  ad<^  the  i 
laid  down  by  3Lord  Cottenham  (e),  that  one  day  is  tc 
included,  and  the  other  excluded. 

Order  disc^rg 

(a)  IS  Vtt.  94S.  {<0  t  MgL  ^  Cr.  48. 

(i)  1  JHer.  S43.  (ff)  Rid.  p,  50. 

(0  1  M^.  4-  JC.  453. 
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1842. 


In  the  Matter  of  THOMAS  and  WILLIAM  STYAN,    Feb.  16. 26. 

Bankrupts. 

THIS  was  an  appeal,  in  the  form  of  a  special  case^  A  deposit  of  a 
from  the  Court  of  Review.  SScT  bT 

way  offecti- 

The  material  facts,  as  stated  in  the  case,  were,  that  j^^  ^^^     * 

the  bankrupts  beinir  indebted  to  WtOiam  Henry  Smith  ▼^ousl^r  to  the 

^  ,      _      connnmioo  oi 

and  others,  as  executors  of  one  Sarah  Styan^  m  the  an  act  of  bank- 

snm  of  5800/.,  executed  to  them  a  bond,  dated  the  20th  J^j^^^^j 
oi  August  18S8,  for  the  payment  of  this  debt,  and  also  notified  to  the 
deposited  with  them,  as  a  collateral  security,  a  policy  ^^^^  \^ 
of  assurance  for  25002.,  which  had  been  effected  upon  the  partv  wijth 
the  life  of  the  bankrupt  JTtomas  StyaUj  in  the  office  of  p^iit  ^as 
the  Equitable  Assurance  Company ;  that  company  being  ™««J«»  P"*^- 
a  joint  stock  concern,  in  which  the  assured  were  jointly  iMuins  of  the 
interested  as  co-partners  in  the  profits.    Notice  of  this  ^biwuciitly 
deposit  was  given  to  the  office  on  the  22d  of  March  to  the  act  of 
I8il,  previously  to  which  time,  however,  namely,  on  Held"vaiidai 
the  15th  of  Mdrch^  Thomas  Styan  had  committed  an  ajgainst  the  u- 
act  of  bankruptcy.    The  fiat  was  issued  on  the  1st  of  thes&s  Kic<» 

Jprit  followinff ;  and  there  being  then  a  sum  of  8782/.  ^*  ^^'' !'  "^^ 

®  ®  appeanng 

remaining  due  upon  the  bond,  the  obligees  presented  that,  at  the 
a  petition  to  the  Court  of  Review,  praying  that  the  n^?.?waf 
policy  might  be  sold,  and  the  proceeds  applied  in  given  to  the 
liquidation  of  their  debt ;  and  an  order  was  made  ac-  ^y^^i^jng  it 
cordiogly,  on  the  ground,  as  it  was  stated  in  the  case,  ^"^  ^^^^  of 
that  there  ^ras  no  sufficient  proof  before  the  Court  bankruptcy 
that  the  policy  was,  at  the  time  of  the  bankruptcy!  ^''^°*]^" 
within  the  order  and  disposition,  and  in  the  reputed 
ownership,  of  the  bankrupt,  within  the  meaning  of  the 
statute  6  G.  4.  c.  16.  s.  72. 

The 
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llie  special  case  now  coming  on  to  be  argued^ 

Mr.  Richards  and  Mr.  Stinion,  for  the  assignees 
support  of  the  appeal,  said,  it  was  now  too  Iste  to  i 
tend  that  notice  to  the  assurance  o£5ce  of  a  deposit 
pledge  of  a  polity  was  not  necessary  to  take  it  ou 
the  order  and  disposition  of  the  depositor,  in  the  evei 
his  afterwards  becoming  bankrupt;  R^an  t,  RoaiUs 
Jones  V.  Gibbon  (i),  Ex  parte  Monro  (c).  Ex  parte  1 
ton  (d).  Ex  parte  Vsbome  {e),  Williams  v.  TTiorp 
Ex  parte  Colvilleiji),  Ex  parte  Tennysm{i)'.  and  ; 
the  only  question  in  this  case  was,  whether  any  t 
and  efiectual  notice  of  the  deposit  had  been  gi< 
Now  the  only  notice  that  had  been  given,  was  gi 
after  the  act  of  bankruptcy  had  been  committed, 
which  time  all  bene&cial  interest  in  the  policy  musi 
considered  as  having  passed  to  the  assignees.  It  wc 
be  argued,  however,  that  inasmuch  as  the  depositor 
by  the  constitution  of  the  company  a  partner  in  it, 
company  must  be  taken  to  have  had  constructive  not 
through  him,  of  the  deposit,  before  the  act  of  ba 
ruptcy  was  committed ;  but  that  point  had  been 
verted  to  in  Williams  v.  Thorp  (£),  and  had  b 
disregarded  by  the  Court 

In  addition  to  the  authorities  above-mentioned, 
following  cases  were  also  cited  ;  Dearie  v.  HaU 
Looeridge  v.  Cooper  (m%  Smith  v.  Smith  (n],  and  Mem 
BeU.{o) 

I 

((1)1  rM.ien.84e.,-  leep-ser.  {A)  MonLllO.  S.C.  3 Saui 
9.C.lAti.itS.i  (eep-nT.  (i)  Mont.i^  Bl.n. 

(i)  9  Tm.  410,  (k)  uUnip.  pp,  960,861. 

(c)  Bitet,300.  (/)  sSuu.l. 

(d)  1  Gl.  ^  Jam.  SOT.  (ikJ  IHJ. 

(«}  Ihid,  338.  (b)  2.O.  *  Met.  831. 

(g)  Sfiw.  367.  (oj  1  Hart,  73. 
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Mr.  Sntmsion  and  Mr.  Bacofh  contra^  referred  to  the  1842. 
cases oi Falconer Y.  Case  (a),  and  Bozonv.  BoUand  (b\  as 
throwiDg  some  donbt  upon  the  position,  that  notice  of 
the  assignment  or  deposit  of  a  policy  was  necessary,  to 
take  it  out  of  the  order  and  disposition  of  the  assignee 
or  depodtor.  But  even  supposing  that  such  notice  was 
necessary,  they  contended  that  Duncan  v.  Chamber^ 
hyne^c)  was  an  express  authority  for  the  proposition, 
that  in  a  company  constituted  as  this  was,  the  privity  of 
one  of  its  members  to  an  assignment,  was  notice  to  the 
company;  and  the  decision  in  Ex  parte  Waithman  (cQ 
could  only  be  supported  upon  the  same  principle.  But* 
lastly,  thqr  contended,  that  at  all  events  the  express 
notice  which  had  been  given  in  this  case  before  die  is- 
saing  of  the  fiat,  although  subsequently  to  the  act  of 
bankruptcy,  was  made  efiectual  by  the  stat.  2  &  S  Vict. 
C.29.  which  gave  validity  to  all  bona  fiie  proceedings 
and  transactions  by  or  with  a  bankrupt  previous  to  the 
issuing  of  the  fiat,  notwithstanding  a  prior  act  of  bank- 
ruptcy might  have  been  committed,  provided  the  party 
dealing  with  the  bankrupt  had  at  the  time  no  notice  of 
such  act  of  bankruptey ;  and  there  was  no  suggestion 
of  such  notice  having  existed  here.  If  it  should  be 
objected  that  the  notice  given  to  the  insurance  ofiBce 
was  not  a  dealing  with  the  bankrupt  within  the  mean* 
ing  of  the  act,  the  answer  was,  that  the  only  object 
of  that  notice  was  to  complete  the  party's  title  under  the 
deposit ;  and  as  the  deposit  was  clearly  a  dealing  with 
the  bankropty  the  giving  of  the  notice,  which  was  a 
part  of  the  same  transaction,  must  be  considered  as 
partaking  of  the  same  character. 

Mr. 

(<)ll^ro.C.C.185.  iSr.C.cited  (li)  4  Bea.  i  Ch.  412.,   see 

2  7.1?,  491.  however  Ex  parte  Bnrbridge, 

[h)  Cited  Jfofrf,  ^  BL  74.  1  Dea.  131.  142. 
(c)  11  Sim.  12S.;  see  p.  126. 
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Mr.  Richards,  in  reply,  contended  that  the  stat 
S  ^ict.  c,  29.  had  no  application  to  this  case,  and 
added  that  the  Court  below  had  expressed  m  dec 
opinion  to  the  same  effect. 

7^  Lord  Chancellor,  towards  the  conclasioi 
the  argament]  observed,  that  if  the  question  turned  u 
the  necessity  of  notice  to  the  insurance  office  in  ordc 
take  the  policy  out  of  the  order  and  disposidoo  at 
bankrupt,  he  should  feel  it  difficult,  after  the  con 
rence  of  authorities  which  had  been  cited  upon  that  pi 
to  decide  against  the  appellants. 


The  Lord  Chancxllor  now  delivered  judgment 

The  bankrupts  in  this  case  executed  their  bom 
August  18S8  to  the  petitioners,  as  executors  of  & 
Styan  for  a  sum  of  S800L  in  respect  of  a  debt  due  f 
them  to  her  estate ;  and  as  a  collateral  securi^  for 
payment  of  the  debt,  deposited  with  them  a  polic 
insurance  for  £500/.  on  the  life  of  one  of  the  bankm 
At  the  date  of  the  fiat  there  was  due  to  the  petition 
as  executors,  the  sum  of  37S2/.  on  account  of  the  be 
THomas  Sti/an  c<»nmitted  an  act  of  bankruptcy  on 
15th  of  Marck  last,  and  on  the  S3d  of  March  no 
was  given  to  the  assurers  of  the  pledge  and  depoH 
the  policy,     Tlie  fiat  was  issued  on  the  1st  ApriL 

Upon  these  facts  it  was  contended  on  the  part  of 
assignees,  that  the  policy  passed  to  them  under  the  l 
inasmuch  as  no  notice  was  given  to  the  assurers  of 
deposit  before  the  act  of  bankruptcy.  On  the  ot 
hand,  it  was  contended  on  the  part  of  the  executi 
first,  that  no  notice  was  in  this  case  necessary,  i 
secondly,  that,  even  supposing  a  notice  was  requii 
the  assured  was  a  partner  in  the  insnraDCe  comps 
wh 
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vhich  was  in  the  nature  of  a  joint  stock  company,  and       1848* 

that  notice  to  hinif  or  rather  hb  knowledge  of  the  de- 

pont  which  he  had  himself  made,  was^  in  point  of  law, 

Dodce  to  the  company.    It  was  further  contended  for 

the  petitioners  that  they  were  entitled  to  retain  the 

policy  by  Tlrtue  of  the  statute  2  &  3  Vui.  c.  29. 

It  is  unnecessary  to  give  any  opinion  with  respect  to  the 
tvo  first  questions  to  which  I  have  adverted,  or  to  com* 
meot  on  the  authorities  which  have  been  cited,  because 
it  appears  to  me,  that  the  case  falls  distinctly  within 
the  provisions  of  the  act  to  which  I  have  referred*  By 
that  statute  it  is  enacted  that  all  contracts,  dealings,  and 
tnnsactions,  by  and  with  any  bankrupt  really  and  bon& 
fiie  entered  into  before  the  date  and  issuing  of  the  fiat 
against  him,  shall  be  deemed  to  be  valid,  notwithstand- 
ing any  prbr  act  of  bankruptcy  by  such  bankrupt  com- 
mitted; provided  the  person  or  persons  so  dealing  with 
sQch  bankrupt  had  not  at  the  time  of  such  contract, 
dealmg,  or  transaction,  notice  of  any  prior  act  of  bank- 
mpt^  by  him  committed.  All  bon&  fide  dealings  and 
transactions,  therefore,  with  the  bankrupt  before  the  fiat, 
and  without  notice  of  the  act  of  bankruptcy,  are  valid. 
In  this  case  the  transaction  or  dealing  consisted  of  the 
depout  or  pledge  of  the  policy,  and  of  the  notice  to  the 
assorers;  which  latter  step,  it  is  contended,  was  neces* 
^  to  render  the  transaction  binding  against  all  other 
dahnants.  The  whole  of  this  was  completed  before  the 
date  of  the  fiat;  and  it  is  not  alleged  that  the  transact 
^  was  not  in  every  part  of  it  bond  fide^  or  that  the 
pvties  had  any  notice  of  the  act  of  bankruptcy* 

It  appears  to  me,  therefore,  that  the  case  &lls  dis- 
tinctly widun  the  statute,  and  that  the  transaction  is 
P^t^tected  by  it*    Supposing  the  pledge  to  have  been 
^^^ionhjiie^  and  without  notice  of  the  act  of  bank- 
ruptcy, 
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mptcy,  immediately  after  that  act,  and  to  hare  1 
followed  by  a  notice  given  before  the  fiat,  coald  i 
doubted  that  such  a  transactioQ  would  ftU  within  the 
Tisions  of  the  statute?  And  what  diflference  can  it  n 
in  this  respect,  that  the  deposit  was,  in  the  presen 
stance,  made  Irag  before  the  act  of  bankruptcy,  am] 
transaction  completed  b;  a  noUce  given  after  such 
bnt  before  the  date  of  tire  6at  ?  It  is  sufficient  that 
whole  transaction  was  bond^fide  and  without  notice  ol 
act  of  bankruptcy,  and  that  every  part  of  it  took  f 
before  the  date  of  the  fiat. 

I  am  of  opinion,  dierefore,  that  the  order  of  tbe  C 
of  Review  must  be  affirmed. 


PASCALL  p.  SCOTT. 


An  order         TN  this  suit  there  was  an  original  causey  and  a  c 

^ice  ChBD-  cause.     Issue   having   been  joined  in  the  orig 

;ellor  for  the    cause,  early  in  the  year  1841,  ^izabeth  Scolt,  vho 

luppresBion  of  «.         i 

lepoiitions      the  sole  Plauitttt  in  that  cause,  but  only  one  of  sev 

>een  tdl^i  Defendants  in  the  cross  cause,  examined  several 

Id  a  croaa  nesses,  and  publication,  after  having  been  several  li 

.enve'of  the  enlarged,  ultimately  passed  on  the  20th  of  Detxmbt 

Ooun,  after  the  same  year.    On  the  2d  of  the  same  month,  the  Pl 

jublication  .~  .      ,                                ,      .                ■      , 

lad  passed  in  ^'"^  ">  u>c  CToss  cause  not  having  exammed  any  witne 

he  origiiul  jq  chief  in  either  cause,  although  the  cross  cause  wi 

which  related  I! 

irincipall;, 

3Ut  Dot  excluuvely,  to  matters  in  issue  in  the  original  cauie,  affirmed  upon  iff 

Jie  parties,  by  wbom  the  depoiitioaB,had  been  taken,  havine,  in  the  coiut  belov 

:lined  a  reference  t«  the  Master  to  diitio^iah  what  porU  hereof  related  to  ma 

not  in  issue  in  the  original  caiue,  and  it  being  held  that  they  were  not  entitled,  u 

nich  circimutancM,  to  have  tbe  objectioD  to  the  evidence  reterred  to  the  heari 
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issue  in  the  preceding  month  of  October^  Elkabeth  Seott  1842. 
gave  nodce  to  their  solicitor,  that  she  should  object  to 
their  going  into  evidence  in  their  own  causey  npon 
matters  in  issue  in  the  original  cause,  after  publica- 
tioD  in  that  cause  should  have  passed.  In  defiance, 
however,  of  that  notice,  and  without  the  leave  of  the 
Court,  the  Plaintifi  in  the  cross  cause  proceeded  to 
examine  witnesses  in  that  cause,  subsequently  to  the 
20th  December  ;  whereupon  a  motion  nvas  made  before 
the  Vice-chancellor  of  England  on  behalf  of  EUzabetk 
&x)ttf  that  certain  of  the  depositions  of  those  witnesses, 
which  related  principally,  but  not  exclusively,  to  matters 
iQ  issue  in  the  original  causey  might  be  suppressed, 
which  was  ordered  accordingly. 

The  Plaintiffii  in  the  cross  cause  now  moved,  before 
the  Lord  Chancellor,  to  discharge  that  order. 

In  support  of  the  appeal  motion,  it  was  stated  at  the 
bar,  that  the  cross  cause,  besides  being  in  the  nature  of 
a  defence  to  the  original  cause,  sought  other  independ- 
ent relief,  and  that  not  only  were  several  of  the  matters, 
to  which  the  depositions  applied,  not  in  issue  in  the  ori- 
ginal cause,  but  that  a  part  of  these  were  matters  which 
were  not  in  dispute  in  the  cross  cause  itself,  as  between 
the  Plaintiffs  in  that  cause  and  Elizabeth  ScoUj  though 
material  to  the  relief  sought  by  them  against  the  other 
Befendants ;  and  it  was  therefore  insisted  that  not  only 
was  thb  not  a  case  for  the  suppression  of  depositions  at 
all,  but  that,  even  if  such  a  course  were,  in  strictness, 
admissible,  the  Court,  in  the  exercbe  of  its  discretion^ 
ought  not  to  adopt  it,  but  to  reserve  the  objections  to 
the  evidence  for  consideration  at  the  hearing,  when  the 
objecdonable  portion  of  it  could  easily  be  separated 
from  the  rest  At  all  events,  it  was  contended  that  the 
terms  of  the  Vice-chancellor's  order,  should  have  been 

restricted 
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nstrieted  u  u  to  take  e&ct  u  between  tbe  Flitn 
in  the  crow  cuue  and  ElizabetA  Scott  only;  HeaU 
Jogger,  (a) 

On  tbe  other  side  it  was  stated,  and  not  dispa 
that  tbe  Vioe-Chancellor  had  ofiered  tbe  appdlan 
reference  to  the  Master  to  inquire  what  par^  if  an; 
tbe  depoutions  complaiDed  of,  related  to  matters 
in  issue  in  the  ori^nal  cause,  but  that  the  ofi^ 
been  declined. 

Besides  tbe  case  above  menUoned,  the  folloi 
sutboritiea  were  cited  in  the  course  of  the  ai^ni< 
—  m^ird  y.  Beaaeleyib),  Ward  t.  Eyles{c),  Sai 
T.  Botn/er  {d)t  Purc^  r.  iLienamara  (e),  Smith 
GnAam  {g),  Tmfia-  r.  Obet.  {k) 


The  Lord  Chancellor,  afler  staUng  the  circ 
stances  of  the  case,  and  observing  that,  if  an  irn 
larity  had  been  committed,  it  had  been  upon  full  no 
proceeded  as  follows : 

The  rule  unquestionably  is,  that  witnesses  cannot 
examined  in  a  cross  cause  upon  matters  in  issue  in 
ori^nal  cause,  after  publication  in  the  latter  cause 
passed ;  and  this  rule  has  been  adhered  to  strictly 
order  to  guard  against  tbe  danger  of  perjury.  I 
clear,  therefore,  that  an  irr^ularity  has  been  c 
mitted,  and  the  only  question  is,  as  to  tbe  pre 
mode  of  remedying  it 

N 


(a)3S>».404.,Kep.498. 

(e)  IT  r«.  454. 

(i)  S  Aik.  501. 

(g)  8  Siama.  at 

(<r)  Mot.  577. 

(A)  5  Price.  86. 

(<0  1  fro.  C.C.  588. 
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Now,  the  natural  and  obvious  course  is,  oertainly, 
to  moye  for  the  suppression  of  the  depositions ;  since, 
if  improperly  taken,  they  ought  not  to  remain  upon 
the  files  of  the  Court ;  and  this  was  accordingly  the 
mode  adopted  in  the  case  of  Sawyer  v.  B(mfer{a)  cited 
at  the  bar.  It  is  true,  that  that  case  differs  in  one 
respect  from  the  present,  the  application,  there,  being 
to  sappress  interrogatories  for  the  exambation  of  a 
witness  before  the  Master;  but,  upon  the  question  as 
to  the  mode  of  correcting  the  irregularity,  the  difierence 
does  not  appear  to  be  material* 


1842. 


Several  objections  have,  however,  been  taken  to  the 
adoption  of  this  course  in  the  present  case,  on  the 
ground  of  inconvenience.  First,  it  was  said  that  the 
depositions  embraced  other  matters  besides  those  in 
issue  in  the  original  cause,  and  that  on  that  account 
the  objections  to  the  evidence  could  be  more  con- 
veoiendy  dealt  with  at  the  hearing,  when  the  Court, 
baving  the  whole  of  the  case  before  it,  would  have  the 
means  of  distinguishing  what  parts  of  the  evidence  ought 
to  be  rejected ;  but,  as  I  am  told  that  the  parties  have 
already  had  the  option  of  a  reference  to  the  Master 
upon  thb  point,  and  that  they  have  declined  it,  that  is 
ao  objection  which  cannot  be  entertained  on  the  present 
occasion.  It  was  then  said  that  the  cross  cause  was  not 
merely  in  the  nature  of  a  defence  to  the  original  suit, 
bat  that  it  sought  ulterior  relief,  and  that  possibly  the 
original  cause  might  be  abandoned  ;  but  the  answer  to 
that  is,  that  if  such  a  contingency  should  occur,  it  would 
be  open  to  the  Plaintiffs  in  the  cross  cause  to  apply 
to  the  Court  for  liberty  to  read,  in  thot  cause,  the 
evidence  taken  in  the  original  cause;  and  if  that  evi- 
dence should  be  defective,  it  would  be  owing  to  their 

own 
(a)  1  Bro.  C.  C.  388. 

Vol.  I.  I 
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1842.  own  negleet  Lastly,  it  was  said  that  there  were 
other  Defendants  in  the  cross  cause  besides  EUxabeik 
ScoU^  by  whom  alone  the  application  for  the  suppression 
of  the  depositions  had  been  made,  and  that  the  Rainti£& 
ought  to  be  allowed  to  read  those  depositions  against 
such  other  parties.  I  am  of  opinion,  however,  that  the 
depositions,  having  been  irregularly  taken,  ought  to  be 
suppressed  altogether,  and  that  if  any  inconvenience 
should  thence  arise  to  the  Platntiffi  in  proceeding  against 
any  of  the  Defendants  besides  Elizabeih  Scatty  it  should 
be  made  the  subject  of  a  special  applicaticm. 

Mr.  Teed  then  submitted  that,  according  to  the  Lord 
Chancellor's  view  of  the  case  upon  the  last  point,  the 
Vice  Chancellor's  order  ought  to  have  been,  expressly, 
without  prejudice  to  such  application  as  his  Lordship 
had  suggested ;  and  he  asked  that  the  order  might  be 
varied  accordingly,  referring  to  the  form  of  an  order 
made  in  an  analogous  case  by  Lord  l^don  $  SmUh  v. 
Graham,  (a) 

The  Lord  Chancellor,  however,  said,  he  thought 
the  addition  unnecessary,  as  the  order  would  not,  in  its 
existing  form,  prevent  any  other  application  being  made. 

Motion  refused  with  costs. 

(a)  8  Swamt.  264.;  see  ^es. 
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WALKER  V.  FLETCHER.  Jan.  27. 

TVIE  b31  was  filed  under  the  stat.  B%  O.  8.  c.  159.,  Where  an  act 
•■•  by  which  the  Uability  of  shipowners,  whose  ship  ^jSdldSt 
1^  run  down  or  otherwise  damaged  another  vessel,  to  all  bilk 
without  any  fiuiit  of  theirs,  is  limited  to  the  value  of  ^  ^^  „qj^ 

their  ship  and  the  freiirht  it  is  earning  at  the  time  of  "^  proyiiioiw 
1  .J  -  ^  ^  an  affidavit,  of 

toe  accident;  the  statute  requiring,  that  to  every  bill  a  certain  form, 

filed  by  shipowners  under  its  provisions,  an  affidavit  ^^  '^'^ 
should  be  annexed  stating  the  amount  of  such  value,  that  it  was  no 
and  that  such  amount  should  be  paid  into  Court  SS&f 

which  had 

In  thb  caae  the  affidavit,  which  was  intituled  in  the  to  a  bill  filed 

cause,  appeared  to  have  been  sworn  three  days  before  ""^or  the  act, 
,    ,.„         ^,    ,         ,  ^  that  it  had 

toe  Dili  was  filed ;  and  upon  a  motion,  now  made,  to  dis-  been  sworn 

charge  an  injunction,  which  had  been  obtained  upon  bdfo^*^Sc  biU 
payment  of  the  sum,  stated  in  that  affidavit,  into  Court,  was  filed. 

Mr.  Bichardsj  in  support  of  the  motion,  argued  that 
Qot  only  would  such  an  affidavit  not  support  an  indict- 
ment for  perjury,  it  having  been  sworn  in  a  cause  which 
^  not  at  the  time  exist,  but  that,  if  the  affidavits  re- 
quired m  such  cases  were  allowed  to  be  sworn  before 
tbe  bills  were  filed,  circumstances  might  come  to  the 
bowledge  of  the  Plamti£F  in  the  interval,  which  might 
affect  his  estimate  of  the  value  of  the  ship  and  freight, 
and,  consequently,  he  might  obtain  the  injunction  upon 
pajment  of  less  than  the  sum  which  the  act  required. 

The  Lord  Chancellor,  however,  overruled  the 
objection,  observing,  that  when  the  legislature  directed 
that  the  affidavit  should  be  «  annexed  to  the  bill,'*  it 
clearly  intended  that  the  filing  of  the  bill  and  of  the 

I  2  affidavit 
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Walker 

V, 

Fletcubr. 


affidavit  should  be  one  act,  which  could  not  be  unless 
the  affidavit  was  sworn  before-hand.  As  to  the  ob- 
jection, that,  if  so  sworn,  it  might  not  state  the  iacts  os 
they  existed,  or  as  the  Defendant  knew  them  to  exist, 
at  the  time  of  the  filing  of  the  bill,  his  Lordship  said, 
that  if  a  party  knowingly  filed  such  an  affidavit,  he 
would  not  say  whether  he  could  be  indicted  for  peijury 
upon  it,  but  he  might  certainly  be  indicted  for  tbe 
fraud. 


His  Lordship  afterwards  stated,  that,  since  tbe  point 
had  been  raised,  he  had  been  informed  that  the  Vice- 
Chancellor  of  England  had  lately  enquired  into  tbe 
practice  on  bills  of  this  kind,  and  that  his  Honor  had  as* 
certained  from  the  clerks  in  Court,  that  the  course  adopted 
in  this  case,  of  swearing  the  affidavit  before  the  day  on 
which  the  bill  was  filed,  had  been  the  general  practice 
ever  since  the  act  was  passed,  and  that  a  similar  practice 
had  long  existed  with  respect  to  bills  of  interpleader. 


March  14. 
April  16, 


CLARK  V.  CLARK. 


A  Defendant 
in  custody 
under  process 
of  contempt 
for  not  ap- 
pearing or  not 


/^N  the  ISth  of  Octoba-  the  Defendant  was  arrested 
^^  under  process  of  contempt  for  want  of  an  answer, 
and  on  the  15th  of  the  same  month,  being  brought  bv 
habeas  corpus  before  the  Master  of  the  Rolls,  at  his 
answering  mpy  Lordship's  private  house,  to  answer  his  contempt,  the 
so  ns  to^sati^^  usual  order  was  made  for  turning  him  over  to  the  FleeL 
the  5th  Rule  He  was  not  brought  up  again  until  some  time  in  the 
C.3G,  t,  14.,     month  of  December  followmg,  whert  an  order  was  made 

during  vacn-     foj.  taking  the  bill  pro  confesso  against  him. 
tion,  provided  o  *-  «f         -o 

it  he  within  Mr* 

the  period  pointed  out  hy  that  rule  for  the  purpose.  ^ 


a 
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Mr.  Bicharis  now  moved  for  his  discharge  out  of  1842. 
custody  under  the  5th  Rule  of  I  W.  4.  c.  S6.  5. 14.,  con- 
tending that  the  brbging  up  of  a  prisoner,  which  that 
Role  required,  was  a  bringing  up  to  the  bar  of  the  Court 
in  term  time,  and  that  a  bringing  up  to  the  private 
house  of  the  Judge  during  vacation  went  for  nothing. 

Mr.  T^umeTf  corUrd,  contended  that  it  was  the  pe- 
remptory part  only  of  the  Rule  which  had  reference  to 
term  time^  and  that  the  words,  *^  if  he  shall  not  have 
been  sooner  brought  to  the  bar  of  the  Court,**  shewed 
that  the  HaintiiF  had  the  option  of  bringing  the  pri- 
soner up  in  an  intervening  vacation,  if  he  thought  fit 

Jh  Lord  Chakceixor  said,  he  thought  that  that 
was  the  right  construction  of  the  Rule,  as  it  was  the 
most  favourable  to  prisoners. 

Motion  refused. 


The  same  point  occurred,  and  received  the  same  de-       ^f'jf  7. 
cisioo,  a  few  days  afterwards,  in  the  case  of  Needham  v. 
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April  19.  MOSS  V.  BALDOCK. 

MOSS  V.  LAKE. 

The  rale  that  ^T^HESE  causes  having  been  reheard  upon  the  peti- 

STgwond'  ^^^  ^^  *®  Plaintiffs  by  the  late  Lord  Chancellor, 

rehearing  of  a  who  reversed  the  judgment  of  the  Court  below,  the 

the  Lord  Plaintiffi  presented  a  common  petition  of  rehearing  to 

Chancellor  the  present  Lord  Chancellor ;  upon  which  an  order  was 
without  a  "■  #.  *.  .        ,  1  u 

special  order,    made,  as  of  course,  for  setting  down  the  causes  to  t)e 

appUesequally  3^^^  reheard, 
whether  the      ^         ^"«"w. 

first  rehearing 

or^an^^'m-  ^  motion  was  now  made  on  behalf  of  the  Defendants, 
ance  of  the  John  and  WiUiam  Lake^  that  that  order  might  be  dis- 
order of  the  charged,  and  that  the  petition  of  rdhearing  might  be 
Court  below,  taken  off  the  file  for  irregularity. 

Mr.  Tkimer  and  Mr.  &  P.  Whiie^  in  support  of  the 
motion,  contended  that  there  could  not  be  a  second 
rehearing  of  a  cause  without  special  leave.  Fox  v. 
Mackreth  (a),  East  India  Compary  v.  Boddam  (i),  WaUo 
V.  CaUy  (c),  Deerkursty.  Duke  qfSi.Alban's{d)^  Mwsk}/ 
V.  Carr{e\  Fcumier  v.  Paine  {g)y  JUomof^Genardy. 
Ward  (A),  Bt/fidd  v.  ProoU  (f )»  Booth  v.  Cresmcke.  (k) 

Mr.  Parker  appeared  for  other  Defendants  in  the 
same  interest 


Mr. 


(a)  8  Cor,  158.  (g)  liUL  S07.  n. 

(b)  15  Ve».  4SK  W  i  Myl.  4-  Or.  449. 

(c)  16  Vet.  S06.»  see  p.  214.  (i)  3  Myl,  4-  Cr,  437. 
(<0  S  Rvu.  4-  Myl.  70S.  \k)  Cr,  4-  Ph,  561. 
(e)  3  MyL  ^  jr.  805, 


CASES  IN  CHANCERY.  119 

Mr.  Wakefiddj  contrd,  admitted  that  there  had  been        1842. 
an  intiiiuUion  of  opinion  by  several  judges  against  the     ^1^"*^ 
allowance  of  a  second  rehearing,  and  that  in  Moudey  v.  «. 

Carr  it  had  been  said  that  a  general  order  would  be  ^aldock. 
issued  in  conformity  with  that  opinion,  but  he  insisted 
that  as  no  mle  had'  in  fact  been  promulgated  upon  the 
subjecti  the  old  practice,  by  which  several  rehearings 
were  allowed,  remained  in  force ;  Marsh  v.  Hunter,  (a) 
That  the  present  case  was  distinguishable  from  Deer'- 
hwrU  V.  Duke  of  St.  AVbarit  and  most  of  the  other  cases 
rderred  to;  inasmuch  as  in  those  cases  the  decisions 
OD  the  first  appeal  were  a£5nnances  of  those  on  the 
original  hearing :  and  that,  at  all  events,  there  was  no 
precedent  for  the  present  application,  the  objection 
haYiDg  in  all  former  cases  been  taken  upon  the  hearing 
of  the  petition. 

The  Lord  Chancellor. 

I  cannot  help  thinking  that  the  rule  has  been  suffi- 
ciently promulgated  by  the  decisions  In  Mousky  v. 
Carr  {h)  and  Bt^field  v.  Pram  (c),  and  that  the  profes- 
sion can  hardly,  after  those  decisions,  be  considered  as 
taken  by  surprise.  I  think,  therefore,  that  the  petition 
of  appeal  is  irregular,  and  must  be  taken  off  the  file, 
and  the  order,  which  has  been  made  upon  it,  discharged 
with  costs. 

(«)  3 Mai.  457.    See  p.438.         (o)  s  M^  Ht  Cr.  437.;    see 
(6)  3  3fyiL  i  Keen^^o$,  p.  498. 
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JuMeu.  KERSHAW  V.  CLEG6. 

TheCourtwUI  TrjR.  EOMILLY,  on  behalf  of  the  Plaintiff,  mo?ed 

to  beset  down  "^^"^  for  leave  to  set  down  the  cause  for  hearing,  upon 

"P^l^  P^.  an  objection  taken  by  the  answer  for  want  of  parties, 

jecdon  for  notwithstanding  the  fourteen  days  limited  for  that  pur- 

tii^not^-  P^^  '^y  ^®  ^^*  ^^^^  ^^  August  1841  had  expired, 

standing  the  stating  that  yice-Chancellor  Knight  Bruccy  before  whom 

limited  for  the  motion  had  been  made  in  the  first  instance^  had 

that  purpose  doubted  whether  he  had  any  discretion  in  the  matter, 

by  the  39th  ,        ^  ' 

Order  of  iCih    and  had  desired  that  it  might  be  mentioned  to  the 

CexVired,    ^^  ChanceUor. 

when  the  delay 

fiictorily  ac-         '^®  ground  of  the  application  was  an  affidavit  by  the 

counted  for.  Plaintiff's  solicitor,  stating  that,  although  the  answer  ap- 
peared to  have  been  filed  on  the  9th  of  June^  he  bad,  in 
consequence  of  the  prolixity  of  the  schedule,  been  unable 
to  obtain  an  office  copy  until  the  ISth,  one  of  the  inter- 
vening days  being  Sunday  ;  that  on  the  1 4th  he  had  laid 
the  answer  before  the  counsel  who  drew  the  bill;  but 
that,  on  the  evening  of  the  ISth,  that  gentleman  had  left 
town  in  consequence  of  the  death  of  a  near  relation,  and 
that  he  did  not  return  until  the  19tb,  after  which  he 
was  prevented  by  the  pressure  of  other  business  from 
advising  upon  the  answer  until  the  22nd,  when  be  ad- 
vised that  the  cause  should  be  set  down  for  argument 
on  the  objection  for  want  of  parties. 

Mr.  RomiUy  suggested  the  analogy  of  those  cases  in 
which  the  Court  was  in  the  habit  of  extending  the  time 
for  demurring^  upon  proper  grounds  for  the  indulgence 
being  shewn. 

The 
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The  Lord  Chancellor,  after  reading  the  aflBdavit^        1 842. 
said  that  be  thought  the  delay  was  satisfactorily  ao*     ^^"^^^^^ 

counted  for,  and  made  the  order.  «. 

Clbgg, 


GILLBEE  V.  GILLBEE.  June  4. 

A  SUIT  had  been   instituted  on  behalf  of  James  The  property 
GiObee  and  others,  infant  children  of  WiUiam  ^^f}^^^^;<^» 

'  not  found 

GUIbee  deceased,  against  his  widow  and  administratrix  such  by  inqui- 

Sarah  GUIbee^  for  the  administration  of  his  estate,  and  H^led'oT^the 

for  the  appointment  of  a  guardian  to  the  infants,  and  nuns  of  4858/. 

allowances  for  their  maintenance.     The  usual  accounts  cent  an- 

havmg  been  taken,  and  the  residuary  property  of  the  ^^^^*  °!V* 

intestate  haying  been  apportioned  between  the  widow  cash,  standing 

and  the  children,  the  shares  of  the  latter  were  carried  f  "^  ^"*  "^^^""^ 

'  in  a  caure  to 

to  their  respective  separate  accounts,  and  by  an  order  which  he  was 

in  the  cause  of  the  Sd  of  March  1814,  Sarah  Gillbee  JoSeShld 

vas  afypointed  guardian  of  the  infant  James  GiUbeej  and  property  of 

the  annual  sum  of  100/.  was  directed  to  be  paid  to  her  about  ?/.  per 

out  of  the  income  of  his  share  of  the  property,  for  his  «*'"\"™'   ^ 

.       .  r     r      i^»  peutionpre- 

maintenance  durmg  mmonty.  tented  in  the 

cause  for  the 
application  of 

James  GiUbee^  at  the  time  of  attaining  his  age  of  tne  income  of 
twenty-one  years,  (which  happened  m  January  1816,)  loXmaime- 
was  of  unsound  mind,  and  he  afterwards  remained  in  "^''^  o^  ^^^ 

lunatic  with  a 

the  same  state.    No  commission  of  lunacy  was,  however,  view  to  save 
taken  out,  and  Sarah  GiUbee  continued  to  receive  the  ^®  expense 

Ota  commis- 

annutjr  of  lOOZ.,  directed  to  be  paid  to  her  by  the  sion»  was  dis- 
order c^the  Sd  oi  March  1814,  and  she  maintained  the  ™^^' 
lunatic  thereout  till  her  decease,  which  took  place  in 
febniary  1842,    At  that  time  the  property  of  the  lunatic 

consisted 
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1842. 


GiLLBEB 

V. 
OlLLBBB. 


consisted  of  the  sums  of  4252L  Bank  3  per  cent  an- 
nuities, and  9062.  8&  lOd.  cash,  standing  to  his  aoooant 
in  the  cause,'  and  a  small  freehold  cottage  and  land 
stated  to  be  of  the  value  of  about  7L  per  annum.  A 
petition  was  now  presented  in  the  name  of  the  lunatic, 
praying  that  the  income  of  that  property  might  be  paid 
to  and  received  by  his  sister  Sarah  Habershon  (who 
was  his  then  sole  next  of  kin),  and  her  husband,  to  be 
applied  by  them  for  his  maintenance,  or  that  it  might  be 
referred  to  the  Master  to  enquire  into  the  state  of  mind 
and  other  circumstances  of  the  petitioner,  and  to  approve 
of  some  proper  person  or  persons  to  receive  and  apply 
such  income  for  his  benefit,  and  to  enquire  and  state 
what  annual  sum  ought  to  be  allowed  for  his  maintenance 
and  support. 


Mr.  Kenyon  Parker  and  Mr.  Stinton^  for  the  petition, 
urged  that  the  expenses  of  a  commission  of  lunacy 
would  be  burdensome  to  the  lunatic's  estate,  and  that 
it  would  be  for  his  benefit  to  continue  the  arrangement 
which  had  been  acted  upon  during  the  life  of  his  mother. 
They  submitted,  on  the  authority  of  Eyre  v.  fFaie  (a), 
and  the  observations  of  Lord  Brougham^  In  reAstley[b\ 
that,  the  lunatic  being  a  party  to  the  cause,  and  there 
being  a  fund  in  Court,  the  Court  had  jurisdiction  to 
make  the  order  prayed. 


(a)  4  Vet,  795.  See  also 
Maehm  ▼.  SMeld,  2  Bide.  654. 
In  both  these  cases,  however, 
the  property  of  the  lunatic  ap* 
pears  to  have  been  much  less 
than  in  the  present 

{b)  Cited  in  ShelfortPs  Law 
of  LunaOcty  p.  445.  In  this  and 
two  other  cases  there  referred 
to,  applications  were  made  to 


The 

the  Court  on  behalf  of  lunatics, 
possessed  of  small  property,  but 
not  being  parties  to  any  suits, 
to  sanction  the  applicstion  of 
that  property  to  thdr  mainte- 
nance without  reqmring  a  com- 
mission to  be  taken  out;  and 
Lord  Brougham,  in  g^ng  jn(|g- 
ment  on  the  three  cases,  is  stated 
to  have  observed,  that  he  bad 
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The  Lord  Chancellor,  after  adverting  to  the  ir- 
regularity which  had  been  committed  in  continuing  the 
payments  to  the  mother  of  the  lunatic  after  his  minority 
had  determined,  said  that  a  commission  must  be  taken 
out:  that  whenever  the  Court  had  to  provide^  not  simply 
for  a  temporary  occasion,  but  for  the  permanent  care 
and  management  of  a  lunatic  and  his  property,  it  was 
inconvenient  to  deviate  from  the  regular  practice;  and 
that  looking  at  the  amount  of  the  property  in  this  case, 
the  expense  of  a  comnussion  afforded  no  ground  for 
the  applicadon. 

Petition  dismissed. 


1842. 


GiLBBE 

V. 
OiLBBE. 


DO  juris^ction  to  make  the  or- 
ders prayed,  as  the  lunatics  were 
not  parties  to  any  suit  in  Chan- 
coy;  that  the  circiunstaoces 
disclosed  by  the  petitions  ren- 
dered bis  interference,  if  pos- 
fiible,  Teiy  derirable;  but  that 
ifter  having  anziofisly  considered 
the  caies  on  the  subject,  the  re- 
sult of  his  examination  was,  that 
he  had  no  juriscUction  to  make 
Boch  orders  as  were  prayed,  in 
cases  where  no  commission  of 
lunacy  had  issued,  and  where  the 


lunatics  were  not  before  the 
Court  as  parties  to  a  suit.  He 
expressed  his  opinion,  that  the 
jurisdiction  was  established,  and 
had  been  well  exercised  in  the 
cases  of  lunatics  who  were  before 
the  Court  as  parties  to  suits,  but 
that  it  had  already  been  carried 
far  enough,  and  that  he  would 
not  extend  it ;  and  if  the  juris- 
diction were  defective,  it  could 
be  remedied  only  by  the  legisla- 
ture. 
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1842. 


Jidy  19. 


DAVENPORT  v.  DAVENPORT. 


ApartyadmiU 
ted  to  sue  in 

formdpauperii 
after  tne  com- 
mencement  of 

.  a  suit  may  be 
attached  for 
non-payment 
of  costs  which 
have  been 
previously  or- 
dered to  be 
paid  in  that 
suit,  without 
being  first 
dispaupered. 


fT^HE  Defendant  in  this  cause  put  in  a  demurrer  and 
•^  answer  to  the  bill,  which  was  a  bill  of  discovery  in 
aid  of  an  action  of  ejectment.  On  the  25th  of  Jti^ 
183 1,  the  demurrer  was  allowed  with  costs;  after  which, 
on  the  9th  of  January  1832,  the  Plaintiff  obtained  an 
order  admitting  him  to  sue  in  formSL  pauperist  and  in 
the  month  of  Fehttary  following  he  presented  an  appeal 
from  the  order  allowing  the  demurrer,  which  appeal 
was  in  the  following  year  dismissed  with  costs.  On  the 
16th  of  the  same  month  of  FAnutry  the  Defendant 
obtained  an  order  for  the  taxation  and  payment  of  the 
costs  of  the  suit  up  to  the  time  of  the  Plaintiff  being 
admitted  to  sue  in  formSi  patq>eris»  In  the  month  of 
March  following^  the  Master  certified  the  taxed  costs  of 
the  demurrer  to  amount  to  SSL  19s.  6d^  and  the  taxed 
costs  of  the  suit  to  SlL9$.  7(L  In  the  month  of  De^ 
cember  1834  the  Plaintiff  was  arrested  and  committed 
to  the  Fleet  under  an  attachment  for  non-payment  of 
the  former  amount,  and  he  was  subsequently  detained 
under  another  attachment  for  non-payment  of  the  latter 
amount  Neither  of  those  sums  having  been  paid,  be 
had  remained  in  prison  ever  since.  A  motion  was  now 
made  for  his  discharge. , 


Mr.  Wright  and  Mr.  CMyer^  in  support  of  the  motion. 

There  is  no  instance  of  a  party  who  has  been  admitted 
to  sue  mforfn&  pauperis  being  imprisoned  for  non-pay- 
ment of  costs.  If  he  is  vexatious  you  may  move  to 
dispauper  him,  but  so  long  as  he  remains  a  pauper  you 
cannot  attach  him ;  and  the  reason  that  has  been  given 

for 
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for  that  is,  that  it  would  be  to  imprison  him  for  life :        1 842. 
inokes  V.  Waits  {a\  Sloman  v.  Aynel  (6),  Anon{c\  Brit"    r^^^^^^ 
tain  V,  GreenviUe  (rf).  Rice  v.  Broom  (e)*      In^  Tcylor  v.  ©. 

Limt  (g),  it  was  even  said,  that  so  long  as  the  admis-  ^avbnport. 
sion  stood  it  was  absurd  to  make  any  rule  about 
costs.  It  is  true  these  were  all  cases  at  law,  but  in 
Corbet  ▼•  Corbet  (/i)  Lord  Eldon  said,  <<  that  it  was  ma- 
terial to  attend  to  the  cases  at  law ;  and  that  as  the  ju- 
risdiction for  .the  relief  of  paupers  originated  in  a 
statute  (0)  those  decisions  ought  to  be  attended  to  as 
giving  the  doctrines,  and  supplying  reasons  by  ana- 
logy-" 

The  Lord  Chancixlor. 

I  have,  however,  been  furnished  with  two  cases  from 
the  Registrar's  book,  which  seem  to  shew  that  a  different 
doctrine  prevails  in  this  Court,  at  least  as  to  costs  which 
iuiYe  been  given  against  the  party  before  his  admission  to 
sue  in  JbrmA  pauperis.  One  of  them  is  the  case  of  Hig- 
fffis  V.  Vttti^han^  which  came  before  the  Lord  Keeper  in 
1710  [k).  The  application,  th^re,  was,  that  the  Plaintiff, 
who  had  been  admitted  to  prosecute  the  suit  in  Jbrmd 
Tpauperis  in  the  progress  of  the  cause,  might  be  dis- 
paupered, and  might  pay  to  the  Defendant  the  costs 
which  had  been  taxed  against  him,  before  he  should 
be  allowed  to  proceed  any  farther  in  the  suit;  and 
affidavits  were  read  to  shew  that  the  party  had  pro- 
secuted the  suit  in  a  vexatious  manner.  The  order  made 
upon  that  application  was  as  follows :  —  *'  This  Court 
doth  declare  that  where  any  costs  are  given  to  a  De- 
fenuaiit  and  the  Plaintiff  afterwards  becomes  a  pauper, 

that 

(a)  Fortescue^  319.,  1  Str.420.  (g)  2  Sir.  983. 

(A)  Fortetcue^  520.  (/i)  16  Va,  407.,  see  410. 

(c)  S  Saik,  506.  (t)  1 1  Hen.  7.  c,  12. 

(<q  2  Str,  1 121.  \k)  Reg.  Lib.  A.  1710.  f.  514. 

W  I  B.^  P.  39. 
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1842.       that  doth  not  discharge  snch  precedent  costs ;  and  doth 

Jr^^^^"^^     therefore  order  that  all  proceedings  in  this  cause  be 
Davenport  r  o 

V,  Stayed  till  the  Plaintiff  shall  have  paid  the  Defendant 

AVBNPORT.  ^|jg  gj^jj  ^j^g^ .  ^^^  ^^  consideration,  as  to  dispauper- 
ing the  Plaintiff,  is  hereby  reserved  till  after  die  said 
costs  shall  be  paid/' 

In  that  case,  therefore,  it  appears  that  the  Conrt, 
thinking  the  conduct  of  the  party  vexatious,  stayed 
proceedings,  and  ordered  him  to  pay  the  costs  before 
it  dispaupered  him.  The  other  case  goes  still  &rther. 
It  is  the  case  of  Kncndes  v.  Hundley  (a),  which  came 
before  the  Master  of  the  Rolls  in  the  year  1702. 
There,  a  pauper  Plaintiff,  after  an  answer  had  been 
put  in,  applied  that  his  bill  might  be  dismissed  with- 
out costs ;  but  it  appearing  that  he  had  been  admitted 
in  formSk  pauperis  since  the  answer  came  in,  it  was 
ordered  that  the  bill  should  be  dismissed  with  20s.  costs. 

I  find  in  a  note  to  the  case  of  Jones  v.  Peerse  in 
M*Cleland  and  Young^s  Reports  (&),  that,  according  to 
the  practice  on  the  plea  side  of  the  Exchequer,  an 
order  for  the  admission  of  a  par^  in  forma  pauperis^ 
after  the  commencement  of  the  suit,  has  a  retrospective 
operation,  unless  opposed :  and  that  if  opposed,  it  is 
granted  only  on  the  terms  of  the  party  giving  secority 
for  the  costs  previously  incurred ;  but  when  it  is  said, 
that  the  order  is  retrospective,  that,  I  apprehend,  does 
not  apply  to  costs  which  have  been  actually  disposed  of 
and  ordered  to  be  paid,  before  the  party's  admission. 

• 

For  the  motion. 

The  only  reported  case  against  the  Plaintiff  is  an 
anonymous  case  in  MoseUy  (c),  where  it  is  laid  down 

diat 

(a)  Reg.  Lib,  A.  1701.  £  5.  (c)  P.  68. 

{h)  P.  288. ;  see  p.  283.  n. 
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that  8  party,  by  getting  himself  admitted  vaformti       1842. 

pamriSf  cannot  discharm  himself  of  costs  that   he    ..^^"'^^'"^^ 
1-  1 1         t    -.  ^      -BM  Davbnport 

was  liable  to  before  his  admission.     But  Moseley  is  a  «. 

book  of  no  authority ;  and  neither  that  case  nor  any  of  -Davbnport. 
the  others  which  have  been  cited,  shew  that  a  party 
can  be  imprisoned  so  long  as  he  remains  a  pauper. 
It  may  be,  that  in  a  proper  case,  the  Court  would  stay 
proceedings  until  the  costs  previously  incurred  should 
bare  been  paid;  but  it  is  a  very  different  thing  to 
enforce  the  payment  of  them  by  imprisonment:  it  is 
believed  that  such  a  thing  was  never  heard  of  before. 

Mr.  Bkhards  and  Mr.  Mylne^  contrd^ 

The  anonymous  case  in  Moseley  has  been  recognized 
and  acted  upon  in  the  later  case  of  Wilkinson  v.  Bel- 
Aer(a);  but  it  is  unnecessary  to  rely  upon  that  au- 
tbority,  because  no  question  can  arise  on  this  motion 
as  to  the  retrospective  operation  of  the  order  of  admis- 
sion; inasmuch  as  there  is  an  order  of  subsequent  date 
for  the  payment  of  the  costs  of  suit  up  to  that  time, 
and  this  motion  does  not  seek  to  discharge  that  order. 
Besides,  it  is  not  to  be  supposed  that  the  Court  would 
haTe  made  such  an  order  unless  there  were  some  means 
of  enfordng  it,  and  to  attempt  to  do  so  by  staying  pro- 
ceedings until  the  costs  should  have  been  paid,  would 
in  this  case  be  nugatory,  because  the  suit,  being  merely 
for  discovery,  was  at  an  end  when  the  answer  was 
put  in. 

Th  LoBD  Chancellor. 

The  main  question  seems  .to  be,  whether  the  party 
i&Qst  be  dispaupered  before  you  can  proceed  against 
biffl.  It  is  insisted  that,  although  the  orders  stand,  you 
cannot  enforce  them  without  dispaupering  him;  but 
perhaps  there  may  be  no  ground  for  dispaupering  him. 

The 

{a)  2  Bro.  C.  C.  272. 
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ISiS.       The  very  costs  which  he  owed  under  the  first  order, 
^^'^^^^^''^'^^   may  have  enabled  him  to  make  the  affidavit  upon  which 

Davbnport  "^  >i  .  J  • 

V,  he  obtained  the  order  to  sue  \n  forma  pangperis  ;  and  it 

Davenpobt,   ^^^jj  y^  gtrange  if,  after  having  used  that  debt  for  the 

purpose  of  getting  himself  admitted,  he  should  now  be 

able,  by  means  of  the  order  for  his  admission,  to  escape 

from  the  payment  of  the  same  debt. 

Mr.  Wrightf  in  reply. 

The  Lord  Chancellor. 

In  this  case  the  party  instituted  a  suit  m  the  ordinary 
way :  a  demurrer  was  put  in,  and,  upon  that  demurrer 
being  allowed,  he  was  ordered  to  pay  certain  costs.  He 
then  obtained  an  order  to  sue  in  formd  paiq^ms^  and 
proceeded  further  in  the  suit.  That  order  might  perhaps 
have  a  retrospective  effect  on  costs  not  disposed  of  at 
the  time  it  was  made ;  but  I  know  no  reason  to  hold 
that  it  should  have  that  effect  on  costs  which  had  pre- 
viously been  ordered  to  be  paid.  Neither  can  I  consider 
it  as  having  that  effect  upon  the  other  costs  previously 
incurred,  when  I  find  an  order  subsequently  made,  for 
the  taxation  and  payment  of  those  costs. 

So  long  as  those  orders  stand,  I  see  no  reason  vby 
they  should  not  be  enforced  in  the  usual  manner.  As 
to  the  first,  there  is  no  more  hardship  in  so  enforcing 
it,  than  there  would  be  in  enforcing  a  previous  judgment 
or  decree  against  the  same  party  in  a  distinct  acdon 
or  suit;  and  no  one  can  say  that  that  decree  or  judg- 
ment could  not  be  enforced  against  him,  merely  be- 
cause, in  the  meantime,  he  had  obtained  an  order  to 
sue  m  formd  pauperis  in  another  suit.  I  see  no  sub- 
stantial difference  between  a  previous  order  for  pay- 
ment of  costs  in  this  suit,  and  a  previous  decree  in 
another  suit.     If  there  was  any  irregularity  in  the 

orders,  they  ought  to  be  got  rid  of;  but  so  long  as 

tbey 
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tbey  stand,  the  party  is  bound  to  obey  them;  and  not  'l84>2. 

having  done  so,  I  am  of  opinion  that  he  is  not  entitled  ^^"^^'^"^^ 

to  his  discharge.  r. 

Motion  refused  wWrtosts.  ^^^'^n^'o*^- 


ix parte  The  Marquis  of  HERTFORD,  In  the  Matter      juiy  \  5. 

of  the  Stat  5  VicL  c.  5. 

TN  the  month  of  March  1842,  the  executors  of  the  ScmhU^  that 

late  Marquis  of  Hertford  sued  out  a  distringas^  un-  ^y^^  \^y  ^^ 

te  the  5di  section  of  the  stat.  5  Vict.  c.  5.,  upon  a  5»"rth  and 

sum  of  stock  standmg  m  the  name  of  one  Sutsse^  who  of  the  5  Vict. 

fcad  been  Talet  to  the  Marquis,  and  who  was,  at  the  ^  ^:  "f*^  ^""  , 

^      '  '  mulative;  and 

time  of  issuing  the  disiringasj  under  a  charge  of  felony  consequently* 

for  embezzling  the  money  with  which  the  stock  had  ^^^  h^TIued 

lieen  purchased.    Tliat  distringas   having  afterwards  out  ndu- 

been  removed,  upon  the  usual  notice  from  the  Bank,  thenfth 

the  present  Marquis,  as  residuary  legatee  of  his  late  action,  is  not 
fL  1  fl  I'll  tnereby  pre? 

■atber,  sued  out  another  distringas^  which,  however,  eluded  from 

the  Bank  refused  to  attend  to ;  and  thereupon  the  Mar-  "^"^^"^^^ 

^is  applied  for  and  obtained  from  Vice-Chancellor  injunction 

Wigrami  nnder  the  4th  section  of  the  same  statute,  an  jJJJ^j.j[^  lection. 

^'/xzr^e  injunction  to  restrain  the  Bank  from  paying  the 

^▼idends  or  allowing  the  transfer  of  the  stock  until 

ftrther  order.     His  Honor,  'however,  on  the  motion  of 

S'^i  mode  a  subsequent  order  dissolving  that  injunc- 

ttoQ  with  costs;  but  by  an  arrangement  between  the 

parties  the  order  was  suspended,  until  an  appeal  motion 

to  discharge  it  could  be  heard  before  the  Lord  Chan- 
cellor. 
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1842. 


Ex  parte 

The 

Marquis  of 

Hertford. 

1841. 
Dec.  16y  17. 

The  remedies 
eiFen  by  the 
fourth  and 
fifth  sections 
of  5  Vict,  c.  5. 
are  in  substi- 
tution  for  the 
writ  of  c^u/nn* 

former  prac- 
tice in  tne  £x« 
chequer:  and 
therefore, 
where  a  party 
had  put  a 
distringoi 
upon  a  sum 
of  stock  be- 
fore the  pass- 
ing of  that  act, 
and  that  dit- 
trtngoM  l^d 
been  removed 
upon  the  usual 
notice,  Held 
that  it  was  not 
competent  to 
him  after  the 
passing  of  the 
actf  to  apply 
for  an  injunc- 
tion under  the 
fourth  section 
of  it. 


On  that  motion  being  now  made»  it  was  said*  that 
Asmfof$  Case  (a)  had  been  cited  in  the  Court  below,  as 
an  authority  for  the  proposition,  that  a  party  who  had 

sued 

(a)  Ex  parte  JEAN  BAPTISTE  AMYOT,  In  the  Matter 

of  the  Stat.  5  Vict.  c.  5. 


Preyiously  to  the  passing 
of  the  Stat.  5  Vict,  c,  5.,  Jean 
Baptiste  Amyot^  as  the  per- 
sonal representative  of  one 
Pierre  AinuMe  de  Bonne  de- 
ceased, had  brought  an  ac- 
tion tigtLinBtCatherine  Monro, 
the  widow  and  executrix  of 
David  Monro  deceased,  upon 
a  bond  executed  by  David 
Monro  to  P.  A.  de  Bonne 
for  the  sum  of  2500^.  and  in- 
teresty  in  aid  of  which  action 
he  had  also  filed  a  bill  of 
discovery  in   the  Court    of 
Exchequer,   and    had  sued 
out  of  the    same   Court  a 
writ  of  distringas  to  restrain 
the  transfer,  and  payment  of 
the  dividends,  of  a  certain 
sum  of  stock  standing  in  the 
name  of  David  Monro^  and 
forming  part  of  his  personal 
estate.  On  the  25th  of  October 
1841,  which  was  subsequent 
to  the  passing  of  the  5  Vict, 
c.  5., «/.  B*  Amyot  received  a 
notice  in  the  usual  form  from 
the  Bank  o^  England,  stating 
that  an  application  had  been 
made  for  the  dividends   of 
the  stock,  and  that  unless  a 
bill  were  filed,  and  an  injunc- 
tion obtained  and  served  on 
or  before  the  Ist  of  November 


then  next,  the  distringas 
would  no  longer  be  regarded. 
No  bill,  however,  was  filed 
by  Amyot  within  the  period 
mentioned  in  the  notice ;  but 
on  the  Ist  of  November  1841 
he  obtained  an  order  ex  parte 
from  the  Lord  Chancellor, 
under  the  fourth  section  of 
the  statute,  for  an  injunction 
to  restrain  *the  transfer  of 
the  stock,  and  the  payment 
of  the  dividends,  until  further 
order. 

On  a  motion  being  sub- 
sequently made  on  behalf  of 
Catherine  Monro  to  dis- 
charge that  order,  several 
points  were  raised: —  Ist,  that 
Amyot  being  a  mere  general 
creditor  of  X).  Monro,  was 
not  a  party  **  interested  in 
the  stock"  within  the  mean- 
ing of  the  act ;  2diy,  that  it 
did  not  appear  that  he  had 
obtained  the  order  with  any 
intention  of  following  it  up 
by  a  bill,  it  being  contended 
that  the  summary  injunction 
given  by  the  fourth  section 
was  only  a  provisional  re- 
medy until  an  injunction 
could  be  regularly  obtained 
upon  a  bill  being  filed;  lastly, 

that 
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soed  out  a  distringas  under  the  fifth  section  of  the 
statute  conld  not  afterwards  obtain  an  injunction  under 
die  fourth  section. 

J7i€ 


1842. 


Ex  parte 

The 
Marquis  of 
Hertford. 


that  the  remedies  given  by 
the  fourth  and  fifth  sections 
of  the  act,  even  supposing 
them  to  be  cumulative  as  re- 
garded each  other,  were,  at 
all  eveDts,  substitutional  for 
the  remedy,  by  distringas^  un- 
der the  old  practice  in  the 
Exchequer ;  and  that  as  the 
pvtj  had  in  this  case  ez- 
haasted  the  old  remedy,  he 
vas  not  entitled  to  avail  him- 
self of  the  new  ones. 

Mr.  Richards  and  Mr. 
Wrihraham  appeared  in  sup- 
port of  the  motion. 

Mr.  Wakefidd  and  Mr. 
BaUi^  coiUrd. 

^'  The  Lord  Chancellor. 
In  this  case  an  ex  parte 
mjaiiction  has  been  obtained 
^er  the  recent  act,  for  the 
sune  matter  for  which  a  writ 
of  distringas  had  been  pre- 
vionaly  sued  out  in  the  Court 
of  Exchequer.  The  writ  of 
iutringas  was  granted  under 
the  old  practice,  and  this  af- 
Mei  an  opportunity  of  in- 
>^tutiog  a  suit  for  relief,  the 
pn)perty  being  secured  in 
the  meantime.  The  practice 
was  for  the  Baok|  upon  an 

K 


application  being  made  for  a 
transfer,  to  give  notice  of  it 
to  the  party  who  had  ob« 
tained  the  writ,  and  unless  a 
bill  was  filed  and  an  iujuDC- 
tion  obtained  within  a  limited 
time,  a  week,  I  believe,  the 
benefit  of  the  distringas  was 
withdrawn. 

This  was  the  position  of 
things  when  the  act  came 
into  operation  for  the  trans- 
fer of  the  jurisdiction  of  the 
Court  of  Exchequer  to  this 
Court.  If  the  original  juris- 
diction had  continued^  the 
party  would  have  had  no 
right  to  sue  out  a  second 
writ  of  distringas,  or,  if  such 
second  writ  had  been  sued 
out,  the  Bank  would  have 
*  paid  no  attention  to  it. 

It  does  not  appear  to  me 
that  the  party  should  be 
in  a  better  position  than  he 
would  have  stood  in  if  this 
act  had  not  passed.  I  think, 
therefore,  that  independently 
of  the  other  considerations 
adverted  to  in  the  argument, 
the  party  in  this  case  ought 
not,  after  having  had  the  full 
benefit  of  the  writ  of  distrin- 
gas, to  have  afterwards  ap- 
2  plied 
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1848.  The  Lord  Chancellor,  however  said,  that  he  had 

not  intended,  in  Amj/oCz  case,  to  lay  down  any  such 
rule;  having  merely  decided  that  a  party  who  had 
U^RTFORD.  ^^h^^s^  ^^  remedy  under  the  old  practice  in  the 
Exchequer,  could  not  afterwards  avail  himself  of  the 
remedies  given  by  the  recent  statute. 

In  the  further  progress  of  the  argument  it  appeared 
that,  as  to  part  of  the  stock,  there  was  not  suffideut  evi* 
dence  to  identify  it  with  the  money  alleged  to  have  been 
embezzled,  so  that  the  motion,  to  that  extent,  failed 
upon  the  merits ;  and  Smue  being  content  to  be  al* 
lowed  to  sell  that  portion  of  the  stock  for  the  supply  of 
his  present  necessities,  it  was  arranged  that,  as  to  the 
rest,  the  Vice-Chancellor's  order  should  be  still  further 
suspended,  so  that  it  became  unnecessary  to  make  any 
adverse  order  upon  the  present  occasion.  Bat  the  Lord 
Chancellor,  in  conclusion,  desired  that  it  might  not  be 
understood  to  be  his  opinion  that  a  party  was  precluded, 
by  suing  out  a  distringas  under  the  fifth  section,  from 
afterwards  applying  for  an  injunction  umler  the  fourth. 

Sir  C   Weiherell  and  Mr.  Schomberg  appeared  in 
support  of  the  motion. 

Mr.  Sharpe  and  Mr.  Degex^  eontriu 


plied  for  an  injunction  under  circumstances  had  been  fully 

the  fourth  section  of  the  new  disclosed    to  the  Court,  it 

act ;  and  as  I  think  that  the  must    be    discharged    with 

order  in  question  would  not  costs, 
have  been  made  if  all  the 
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1848. 


1841. 

ALLEN  V.  MACPHERSON,  ^•*-  "•  w. 

1849. 

Hm.  II. 

T^HIS  was  an  appeal  from  an  order  of  the  Master  A  tMtator 
of  the  Rolls,  oTermling  a  general  demurrer  to  JfJ'^i'2^ 

the  bilL  queathed  a 

legacy  to  the 
Plaindfi;  and 

The  bill  stated  that  John  AUen^  the  testator  after-  mvle  5.  E. 
oentkned,  was  bom  and  passed  the  early  part  of  his  legatee,  a? 
life  at  East  Cktmiock^  in  the  county  'of  Somerset^  in  ^^^y"*^"™^ 
which  parish  his  fiunily  had  lived  for  several  genera-  which  he  ^ye 
tions,  and  that,  though  he  afterwards  left  that  neigh-  tnhJ^f^ 
booAood  for  the  purpose  of  carrying  on  business  in  cies,  aod  one 
bmdon^  where  he  amassed  a  large  fortune^  he  con-  of  his  resi- 
tioiied  through  life  to  retain  a  strong  interest  in  the  j^*^^^^ 
sffiurs  of  his  native  place^  and  always  entertained  a  executed  an. 
great  regard  for  the  members  of  his  family  resident  ^^^'hich^hr* 
there^  amongst    whom  were  the    Plaintiff,  and    his  re?okedail 
brother  and  sbter,  Tliomas  Alien  and  Susannah  JOen^  qu«u  to  the 
the  children  of  a  nephew  of  the  testator,  who  died  Plaintiff, 
pre? ioDsly  to  the  date  of  his  will.  £ilf  ity 

in  lieu  thereof, 
That  the  testator  made  his  will  bearing  date  the  i  1th  MiQe  time 
^December  1884,  and  thereby,  after  bequeathing  a  madeareduc- 
legi^  of  20,0002.,  S/.  lOs.  per  cent,  bank  annuities,  cies whichhe 
npoa  certain  truste  for  the  benefit  of  the  Defendant  ^jtl^"^?"^^^ 

given  to  some 

Susannah  ofthePhiin- 

tiff's  relations, 

ibe  viU  and  all  the  codicils  haTing,  after  litigation  in  the  Ecclesiastical  Court, 

beeo  admitted  to  probate,  the  Plaintiff  filed  his  bill,  ailing  that  the  testator  had 

been  iadnced  to  execute  the  last  codicil  solely  through  certain  false  and  fraudulent 

hi  "         ~ 


had  been  made  agunst  his  (the  Plaintiff's)  character  at  the  in- 
Aance  oiS,E^  and  that  in  the  Ecclesiastical  Court  he  had  not  been  permitted  to  take 
M J  objections  to  that  codicil,  except  such  as  went  to  the  validity  of  the  whole  in- 
■tnuneot,  aod  praying  therefore  that  the  executors  or  S.  E.  might  be  declared 
traoeei  for  him  to  the  amount  of  the  bequests  revoked  by  that  codicil :  Held,  upon 
<^<nuirrer,  revernng  the  decision  below,  that  the  Court  had  no  jurisdiction  to  enter* 
taathehUL 

K  S 
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ISid.        Susannak  Earns  (who  was  his  only  legitimate  childj  and 
was  then  married  to  the  Defendant  George  Evans),  for 
her  separate  use,  he  gave  various  bequests  to  his  rela- 
Maq-hbhson.  ^^^  ^j  ^^  Chinnocb,  and,  amongst  others,  a  legacy 

of  4000/.  to  the  Plaindff  and  his  brother  and  ^ster; 
after  which  he  gave  his  residuary  estate  and  efects, 
which  were  of  large  amount,  upon  the  same  trusts  as 
the  legacy  of  20,000/.  stock,  and  appointed  the  De- 
fendants Richard  Macpherson  and  Samuel  Tomkins  ei« 
ecntors  of  his  wilL 

That  the  testator  made  several  codicils  to  that  will, 
and  that  by  the  fourth  of  thode  codicils,  which  was 
the  only  one  previous  to  the  sixth  that  afiboled  the 
Plaintiff's  interests,  and  which  bore  date  the  i6di 
o(  Naoember  1836,  he  bequeathed  to  the  Plaintifl^  aod 
the  other  children  of  his  said  deceased  nephew,  addi- 
tional l^^acies  of  2000/.  each,  in  the  event  of  bis 
daughter  Susannah  Evans  dying  in  her  husband's  life- 
time. 

The  bill  then  stated  that  up  to  the  month  of  March 
18S7  the  Plaintiff  had  not  had  much  personal  inter- 
course with  the  testator,  who  consequently  felt  no  r^ard 
for  him  beyond  what  he  entertained  for  hisSomersetskire 
relations  in  general ;  but  that  the  Plaintiff  having,  in 
the  eariy  part  of  that  month,  spent  a  few  days  with  the 
testator  at  his  residence,  the  testator  then  conceived  a 
strong  affection  and  preference  for  him,  and  became 
desirous  of  making  a  further  provbidn  for  him,  and  that 
he  accordingly  made  a  sixth  codicil  to  his  will,  bearing 
date  the  2Sd  of  March  1887»  whereby  he  bequeathed 
to  the  Plaintiff  a  fourth  part  of  the  clear  residue  of  his 
estate  and  effects* 


That, 


CASES  IN  CHANCERY,  ISS 

That)  shortly  after  the  execution  of  that  codicil,  the  1842. 
contents  of  it  were  communicated  by  an  attorney's  clerk, 
who  had  been  employed  in  preparing  it,  to  the  De- 
fendants Susannah  Eoans  and  fViUiam  AJOen,  the  latter  Macpherson. 
of  whom  was  an  illegitimate  son  of  the  testator,  and  on 
tenns  of  the  closest  intimacy  with  Susannah  Evansj  who 
had,  it  was  alleged,  entered  into  a  secret  agreement  to 
jdivide  with  bim  whatever  benefits  she  might  herself 
derive  under  the  testator's  wilL  That  in  consequence  of 
that  communication,  JViUiam  AUen  and  Susannah  Evans 
became  jealous  of  the  Plaintiff,  and  formed  a  determiur 
aticm  to  procure  a  revocation  iA  the  sixth  codicil,  or  at 
least  a  great  diminution  of  the  bequest  thereby  made  to 
the  Plaintiff 

That,  in  the  month  of  June  1837,  the  testator  feU 
into  a  very  infirm  state,  both  of  body  and  mind,  from 
which  he  did  not  afterwards  recover,  and  that  whilst 
he  was  in  that  condition,  the  Defendant  iSusaniia^  Evans^ 
vho  was  then  residing  with  him,  acquired  a  great  in- 
fluence over  him,  which  she  used  in  promoting  the 
above-mentioned  designs  of  herself  and  WitUam  Allen  ; 
and  that  all  the  testamentary  instruments  which  were 
executed  by  the  testator  subsequently  to  the  sixth  codicil 
were  made  under  her  influence. 

The  bill  then,  after  alleging  that  up  to  the  month  of 
Jme  18S7,  when  the  testator's  imellects  began  to  fail, 
he  had  not  been  on  cordial  terms  with  the  Defendant 
^'Sliam  AUeny  and  had  placed  no  confidence  in  him, 
stated,  that  by  a  seventh  codicil  to  his  will,  bearing 
date  the  13th  of  August  in  that  year,  he  appointed 
that  Defendant  to  be  an  executor  of  his  will  jointly 
with  the  Defendants  Richard  Maepherson  and  Samuel 
Tomkins.  And,  after  noticing  an  eighth  codicil  to  the 
will,  which  did  not  affect  the  Plaintiff's  interests,  the 

K  4  bill 
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1842.       bill  went  on  to  allege  that  in  or  aboat  the  month 

^^J]J[^    of  May  18S7,  the   Plaintiflfs  brother   Thomas  Jlkn 

V.  formed  the  resolution  of  marrying  a  woman  of  bad 

cPBEiMox.  gjj|||.ai;tgr^  which   marriage  was  strongly  opposed  by 

the  Plaintiff  and  Thomas  AUerCs  other  relations;  and 
that,  an  anonymous  letter  having  been  sent  to  the 
testator  on  the  subject,  which  Thomas  JUen  errone- 
ously supposed  to  have  been  written  by  the  Plaintiff, 
he  became  exceedingly  irritated  against  him,  and,  in 
revenge,  wrote  several  letters  to  the  testator,  at  dtflferent 
times  between  the  months  of  May  and  SepienAer  1837) 
in  which  he  sought  to  prejudice  him  against  the  Plain- 
tiff and  made  many  injurious  statements  against  the 
Plaintiff's  character.  That,  in  consequence  of  the  en- 
feebled state  of  the  testator's  faculties,  those  statements 
occasioned  him  great  perplexity  and  annoyance,  of  which 
Susannah  Evans  availed  herself  for  the  purpose  of 
furthering  her  designs  against  the  Plaintiff^  and  with 
that  view  she  suggested  to  the  testator  to  send  WiUiam 
Allen  to  East  Chinnock  to  inquire  into  the  respective 
characters  of  the  Plaintiff  and  his  brother,  and  the  dr- 
cumstances  of  the  dispute  between  them.  That  the  tes- 
tator accordingly  authorised  William  AUen  to  do  so; 
bttt  that  although,  to  deceive  the  testator,  he  went  into 
the  Plaintiff's  neighbouriiood,  he  did  not,  when  there, 
make  any  inquiries,  or  at  least  any  honest  or  bond  fide 
inquiries,  respecting  the  Plaintiff,  but  occupied  himself 
(in  pursuance  of  a  previous  arrangement  with  Susannak 
Evans)  in  preparing  a  pretended  report,*  having  no 
foundation  in  fact,  in  which  he  represented  the  Plain- 
tiff's habits  and  conduct  to  be  of  the  lowest  and  worst 
description,  and  which  he  ended  with  a  suggestion  that 
if  any  thing  were  to  be  done  for  the  Plaintifl^  an  allow- 
ance should  be  given  him  of  105.  per  week,  to  be  re- 
ceived during  good  behaviour. 

That, 
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That,  on  the  2d  of  October  18S7»  WilUaM  AUm  1842. 
went  with  this  pretended  report  to  the  testator's  houses 
and,  after  readinir  it  over  to  him  there*  obtained  per- 
mission  from  him,  after  some  hesitation^  to  get  a  codicil  ™a«^^b**'oi«< 
prepared  in  conformity  with  the  saggestions  contained 
in  it  That  a  ninth  codicil  to  the  testator's  will  was 
aooordingly  drawn  up,  the  next  day,  by  a  solicitor  em- 
ployed ibr  that  purpose,  partly  from  the  suggestions 
cootained  in  the  report,  and  partly  from  further  in« 
stmctions  communicated  to  the  solicitor  by  William 
Allen  verbally;  and  that  by  that  codicil,  which  was 
execoted  by  the  testator  the  same  evening,  without 
any  draft  being  previously  submitted  to  him  for  his 
perusal,  he  revoked  all  the  legacies  given  by  his  will 
and  previous  codicils,  both  to  the  Plaintiff  and  to  his 
odierrdations  at  East  Ckiunoctj  and  in  lieu  thereof  gave 
other  Iqpicies  of  small  amounts,  amongst  which  the  only 
bequest  made  to  the  Plaintiff  consisted  of  the  dividends 
of  a  sum  of  SOOL  S  per  cent*  Bank  annuities,  which 
were  directed  to  be  paid  to  him  during  his  life^  or  until 
be  should  attempt  to  sdl  or  encumber  the  same,  by 
weekly  instalments. 

The  bQI  then  alleged  that  the  aflfection  and  regard 
entertained  by  the  testator  for  the  Plaintifi^  and  which 
induced  him  to  execute  in  his  &vour  the  sixth  codicil 
sbove  mentioiied,  remained  unabated  until  he  heard  the 
said  pretended  report  of  the  Defendant  William  Alletif 
as  to  his  character  and  conduct,  and  that  it  was  solely 
through  the  reliance  which  the  testator  placed  in  the 
trath  of  that  report,  which  was,  however,  a  mere  fabri- 
cation,  concocted  by  WiUiam  Atten^  with  the  assistance, 
or  at  least  the  connivance,  of  Susannah  Evansy  that  he 
was  prevailed  upon  to  assent  to  the  preparation  and 
executkm  of  the  ninth  codicil ;  and  that,  if  it  had  not 
been  for  that  report,  the  testator  would  have  allowed  the 

bequests 
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1842.        bequests  which  he  had  previously  made  to  the  Plaintiff 
j^^^l^^r     to  remain  unrevoked. 

the  execution  of  the  ninth  codicil,  the  testator  became 
totally  imbecile,  and  remamed  in  that  condition  up  to 
the  time  of  his  death,  which  took  place  on  the  28th  of 
Naoember  1887.  That  the  wUl,  together  with  all  the 
nine  codicils,  were  afterwards  admitted  to  probate,  not- 
withstanding an  attempt  on  the  part  of  the  Plaintiir  to 
exclude  the  ninth  codicil  on  the  ground  that  the  tes- 
tator was  of  unsound  mind  at  the  time  of  executing  it, 
and  also  that  undue  influence  had  been  exercised  over 
the  testator's  mind  by  WiUiam  Allen  in  procuring  the 
execution  of  it.  The  bill  alleged,  however,  that  in  the 
suit  in  the  Ecclesiastical  Court  respecting  the  validity 
of  the  ninth  codicil,  the  Plaintiff"  was  confined  by  the 
Court  to  those  grounds  of  objection  which  affected  the 
codicil  as  an  entire  instrument,  and  was  not  permitted 
to  enter  into  the  case  stated  in  the  bill,  or  into  any  other 
case  relating  exclusively  to  those  parts  of  the  codicil 
which  affected  the  Plaintiff  alone. 

The  bill  prayed  a  declaration  that  the  Plaintiff  was 
entitled  to  the  several  bequests  and  legacies  given  to  him 
by  the  will,  and  the  first  eight  codicils  thereto,  notwitb* 
standing  the  revocation  of  such  bequests  and  legacies 
contained  in  the  ninth  codicil ;  and  that  the  Defendants 
Richard  Macpherson^  Samuel  Tomkins^  and  William 
AUeity  or  the  Defendant  Susannah  Evans^  might  be  de- 
clared trustees  for  him  to  the  amount  of  such  bequests 
and  legacies. 

The  demurrers  were  put  in  by  the  Defendants,  the 
executors,  and  Susannah  Evans,  apart  from  her  husband, 
and  upon  those  demurrers  being  overruled,  the  same 

Defendants  appealed. 

The 
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The  appeal  now  dune  on  to  be  heard*  184Sf. 

Allrn 

Mr.  Bichardsj  Mr.  RusseUj  and  Mr.  Giffardj  in  supt-  v. 

^  ,  .  BIacpherson. 

port  of  the  appeaL 

Whatever  may  have  been  the  circumstances  which 
led  to  the  execution  of  the  ninth  codicil,  it  is.  not  dis* 
puted  that  that  instrument  correctly  represents  the  ulti- 
mate wishes  of  the  testator,  and  that,  at  the  time  when 
it  was  made,  all  intention  of  bounty  towards  the  Plaintiff 
had,  defacto^  ceased.  What  the  Plaintiff  asks  then  of  the 
G)urt  is,  in  effect,  to  re-create  that  intention  of  bounty ; 
to  import  into  the  mind  of  the  testator  a  purpose  which 
he  had  abandoned.  But  there  is  nowhere  a  jurisdiction 
to  do  this.  The  sole  business,  whether  of  this  Court 
or  of  the  Ecclesiastical  Court,  is  to  ascertain  and  give 
effect  to  the  actual  dying  intentions  of  a  t^tator,  and 
independently  of  the  danger  of  speculating^  in  any  case, 
upon  the  motives  by  which  a  testator  has  been  in- 
flaenced,  the  knowledge  of  those  motives,  even  if  it 
could  be  obtained,  would  not  justify  any  court  in  as- 
suming to  itself  the  functions  of  the  testator,  and  dis- 
posing of  his  property  in  a  manner  which  he  has  not  in 
fact  authorised. 

But  even  supposing  a  proper  case  to  be  stated  for 

•  

inquiry  before  some  tribunal,  the  Plaintiff  is  at  all 
events  concluded  by  the  result  of  the  proceedings  in  the 
Ecclesiastical  Court ;  and  it  is  a  complete  answer  to  the 
bill,  that  it  seeks,  in  substance,  a  reversal  of  the  decision 
of  that  court  in  a  matter  over  which  it  has  exclusive 
jurisdiction  :  Plume  v.  Beale  (a),  Kerrich  v.  Bransby  {b\ 
Ex  parte  Fearan  (c),  Pemberton  v.  Pemberton  (d),  Gin^ 

gell 

(c)  1  P.  Wm$.  388.  (c)  S  Feg.  633. ;  see  p.  647. 

[h)  7  Bro.  P.  C.  437.  {d)  13  Fa,  290,^  «pe  p^897. 
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1 842.       gett  ▼•  Home,  {a)    There  are  indeed  cases  where»  in 
order  to  give  effect  to  the  real  intentions  of  a  testator, 
this  Court  has  engrafted  a  trusty  in  &your  of  an  intended 
Macphbrsok.  legatee,  upon  an  express  bequest  to  another  party ;  3fcr- 

riot  y.  MarriU  (6),  Podmore  v.  Gunning  (c).  Days  v. 
Locock  (d) :  or  upon  an  executor's  legal  interest  in  the 
residue;  Segrave  v.  Kiraan  {e) :  and,  on  the  same  prindple, 
where  a  testator  had  been  induced  by  hb  heir  at  law, 
who  was  an  attorney,  to  levy  a  fine  of  his  real  estate, 
which  had,  contrary  to  the  testator's  intention,  the  effect 
of  revoking  a  previous  will,  this  Court  declared  the 
heir  a  trustee  for  the  individuals  who  would  have  taken 
under  the  will ;  Bmckley  v.  Welfbrd  {g):  but  it  is  material 
to  observe  that  in  all  those  instances  the  interference  of 
the  Court  was  exerted  in  favour  of  persons  who  had 
remiuned,  to  the .  last,  objects  of  the  testator's  bounty ; 
besides  which,  in  none  of  them  was  the  interference  of 
such  a  nature  as  to  lead  to  any  conflict  of  jurisdiction 
between  this  Court  and  the  Ecclesiastical  Court;  where- 
as, in  the  present  case,  the  undue  influence,  which  is 
insisted  upon  as  the  foundation  of  the  Plaintiff's  equity, 
was  expressly  relied   upon  also  in  the  Ecclesiastical 
Court ;  and  the  case  of  Plume  v.  Beale  {h)  shews  that 
there  is  no  real  distinction,  with  reference  to  the  juris- 
diction of  that  Court,  between  cases  where  the  whole 
of  an  instrument,  and  those  in  which  part  of  it  only,  is 
objected  to. 

Mr.  Girdlestane  and  Mr.  JMiffi^  for  the  Respondent 

It  must  be  conceded  that,  upon  the  facts  stated  in 
the  bill,  the  Plaintiff  is,  in  some  court,  and  in  some 

mode, 

ifl)  9  5Sm.  559.  (e)  I  Beatty,  157.  , 

(5)  1  iSlfr.  6S6.;  lee  p.  675.  {g)  9  Oark  4>  Fm.  109. 

(r)  r  <S!«.  644.  {h)  1  P.  IFaw.  588. 

{d)  8  Myl.  ^  Cr.  905.f  lee 
p.  999. 
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mode,  entitled  ta  relief.    To  say  that  the  perpetrator  of       1842. 
sach  a  fraud  as  this  is  to  be  protected  in  the  enjoyment     ^^^^^^ 
of  the  fruits  of  it,  would  be  at  variance  with  the  first  «. 

principles  of  law  and  justice ;  and  the  only  question,  »^^'>>^^*^^* 
tborefore,  which  admits  of  argument  is,  whether  this 
Court  is  the  proper  tribunal  for  adjudicating  upon  the 
sabjecti  It  being,  however,  indbputable  that  this  Court 
has  a  general  jurisdiction  in  cases  of  fraud,  does  the 
mere  circumstance  that  this  b  a  matter  relating  to  a 
will  of  personal  estate,  take  it  out  of  the  ordinary  rule? 
We  are  not  here  disputing  the  validity  of  the  ninth 
codicil  as  a  testamentary  instrument:  we  admit  that  the 
testator  had  the  intention  to  revoke  his  bequests  to 
the  Plaintiff  and  that  he  has  effectually  done  so ;  but 
as  the  benefits  accruing  to  Susannah  Evans  by  means  of 
that  codicil  have  been  obtained  by  her  own  fraud,  we 
cootend  that,  by  analogy  to  the  principle  recognized  in 
numerous  cases,  and  upon  which  the  Master  of  the 
Rolls  founded  his  judgment  on  the  present  demurrer, 
this  Court  has  jurisdiction  to  declare  her  a  trustee 
of  those  benefits  for  the  party  at  whose  expense  they 
have  been  acquired ;  Marriat  v.  Marrioi  (a),  Bamsley 
V.  Paa)d(b)^   Segrave  v.  Kirwan{c)f  Buckley  v.  tVel' 
fori{d)i  And  Pftdmore  v.  Gunmng[^ii^\  and, further, that 
that  jurisdiction  may  be  exercised  in  this  case  without 
bcorring  any  conflict  with  the  Ecclesiastical  Court,  in- 
asmuch as  it  is  part  of  the  Plaintiff's  case,  that  that 
Court  cannot  take  cognizance  of  a  fraud  which  goes 
only  to  part  of  an  instrument ;  a  defect  of  jurbdiction 
which  Lord   RedesdaU  has  mentioned  as   constituting 
an  exceptional  ground  for  the  interference  of  a  court 
of  equity.  (^}    Some  of  the  authorities  cited  on  the 

side 


(a)  I  Or.  666.  {e)  7  Sm.  644. 

(^)  I  FW.  sen.  119.  284.  (g)   Treat.   <m  PleatL  957.; 

(e)\Beaiiy,lS7.  4th  ed. 

(rf)  2  dark.  4-  JRii.  102. 
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1 842.        other  side  appear  undoubtedly,  at  first  sight,  to  be  at 
yarianoe  with  the  principles  above  adverted  to ;  but  it 
is  submitted  that  they  are  all  distinguishable  horn  the 
Macphbrson.  pygg^j  ^^^     jn  ig^y^^  ^  flraiwfty  (a)  .the  bill  preyed 

that  the  will  might  be  cancelled,  which  was  desriy  im- 
proper, independently  of  which  objection  the  esse 
against  the  will  was  very  doubtful  upon  the  evidence ; 
and  in  Middleton  v.  Sherburne  {b)  Lord  Abtnger^  after 
commenting  up<xi  Kerrich  v.  Brandy  at  considerable 
length,  came  to  the  conclusion  that  that  case  must  have 
been  decided  by  the  House  of  Lords  upon  the  merits, 
and  consequently  that  it  was  not  an  authority  against 
the  jurisdiction  of  this  Court.  As  to  Plume  v.  Beak  {c\ 
it  has  no  implication  to  the  present  case ;  for  the  ques- 
tion was*  not,  whether  there  was  an  equity  to  fix  apon 
an  admitted  bequest  a  trust  for  the  benefit  of  another 
party,  but  whether  a  particular  clause,  which  was  al- 
leged to  be  forged,  did  or  did  not  form  part  of  the 
will,  a  question  which  we  admit  to  be  within  the  exclu- 
sive jurisdiction  of  the  Ecclesiastical  Court.  In  GingeU 
y.  Home  {d\  likewise,  the  question  belonged  exclusively 
to  the  same  jurisdiction,  inasmuch  as  the  alleged  fraud 
went  to  the  whole  instrument. 

Mr.  Bickardsj  in  reply. 

Nov.  n.  The  Lord  Chancellor. 

The  testator  in  this  case  had  bequeathed  a  consider- 
able property  to  the  Plaintiff*  by  his  will  and  subse- 
quent codicils.  He  afterwards,  by  a  further  codicil 
(the  ninth),  revoked  these  bequests,  and  in  lieu  of  them 
made  a  small  pecuniary  provision  in  his  favour.  It  was 
alleged  by  the  bill  that  this  alteration  was  procured  by 

fidse 

(a)  7  Bro.  P.  C.  437.  (c)  1  P.  Wnu.  188. 

{b)  4  Fo.  4-  CoU.  5i8.;    see  (cQ  9  Sim.  539. 

p.  379. 
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fidse  and  fraudulent  representations  made  by  an  ille-        1842. 

gitimate  son  of  the  testator,  and  by  the  Defendant  &- 

samiak  JBotttts^  his  daughter,  as  to  the  character  and 

conduct  of  the  Plauitiff,  Susannah  Evans  being  the  re-  Macphbrsor. 

ridoary  l^atee.    To  this  bill  the  Defendants  demurred. 

The  Master  of  the  Rci\s  overruled  the  demurrer,  and 

fiom  this  judgment  the  Defendants  have  iqppealed. 

The  question  is  one  of  considerable  importance.  The 
same  objection  of  fraud,  founded  upon  the  same  facts, 
was  made  in  the  Ecclesiastieal  Court  upon  the  applica^ 
tion  for  probate.  It  did  not,  however,  prevail.  This, 
then,  is,  in  substance,  an  attempt  to.  review  the  pro^ 
ceedings  in  that  Court ;  for  a  sufficient  case  of  impo- 
sition and  fraud  practised  on  the  testator  would  have 
hem  a  ground  for  refusing  the  probate. 

There  are,  undoubtedly,  cases  where,  fraud  being 
proved,  this  Court  has  declared  the  party  committing 
the  &and  a  trustee  for  the  person  against  whom  the 
iraud  was.  practised ;  but  none  of  these  cases  appear  to 
me  to  go  so  far  as  the  present.  The  case  of  Segrave  v. 
KinDon  has  no  very  close  application  to  the  question 
DOW  before  the  Court.  The  Chancellor  of  Ireland^  Sir 
Axthony  Hart^  declared  the  executor  a  trustee,  as  to  the 
residue^  for  the  next  of  kin.  But  in  that  case  the  testa- 
tor never  intended  that  the  executor  should  take  any 
benefit  under  the  wUh  The  rule^  which  then  prevailed, 
^t  the  executor  was  entitled  to  the  residue  unless  other- 
wise disposed  of,  except  where  a  legacy  was  bequeathed 
to  him  by  the  will,  was  a  rule  of  interpretation  or  con- 
struction. The  learned  Judge  considered  that  it  was 
the  dn^  of  the  executor  who  prepared  the  will,  and 
who  was  a  gentleman  of  the  bar,  to  have  informed  the 
testator  that  such  was  the  rule.  He  was  not  allowed  to 
profit  from  this  omission,  and  was  therefore  decreed  to 

be 
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be  a  trustee  for  the  next  of  kia.  The  Ecde 
Court  had  no  authority  to  order  thit.  They 
power  to  do  what  the  justice  of  the  case  required 

So,  in  KatneU  r.  MbtM  (a).  There,  a  fra 
been  practised,  and  the  question  wu  one  of  in 
The  testatrix  intended  the  tega^  for  her  hi 
The  legatee  had  fraudulently  assumed  that  ch 
The  Master  of  the  Rolls,  Sir  Pepper  jlrden,  c 
the  conclusion,  that  the  character  he  had  so  ■ 
was  the  only  nxitive  for  the  ffit  The  law,  tb 
he  said,  would  not  pemut  him  to  avail  himself 
testatrix's  bounty. 

In  the  case  of  Marriot  v.  Marriat,  which  i 
tioned  in  Strange  (b),  and  also  in  Chief  Baron  ( 
Reporit  (c),  it  does  not  appear  what  was  the  ni 
the  imputed  fraud.  The  cause  was  comproroii 
the  judgment,  according  to  the  report  in  Gilb 
written  by  the  learned  Judge,  but  not  delivere 
says  that  a  court  of  equity  may,  acoording  to  1 
intention  of  the  testator,  declare  a  trust  upon 
althoogb  it  be  not  contained  in  the  will  itself  i 
three  cases.  First,  in  the  case  of  a  notoriou 
upon  a  legatee;  as,  if  the  drawer  of  a  will  shoul 
his  own  name  instead  of  the  name  of  the  l^a 
doubt  he  would  be  a  trustee  for  the  real  1^^ 
condly,  where  the  words  imply  a  trust  for  the  n 
as  in  the  case  of  a  specific  devise  to  the  executors 
disposition  of  the  residue.  Thirdly,  in  the  case 
gatee  promising  the  testator  to  stand  as  a  trustee 
other.  And  nobody,  he  adds,  has  thought  that  d 
a  trust  in  these  cases  is  an  infringement  upm  th 


(b)  4  Km.  803.  (fi)  P.90J.}  Kep.* 

(t)  P.sse. 


Macphbrson* 
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siastical  jnrisdiction.    These  are  the  only  poritions,  laid        184S* 
down  in  the  intended  judgment,  which  are  applicable  to     ^^"^^"^^ 
the  present  qoestion.    They  do  not  admit  of  dispate,  v. 

but  are  very  dbtinguishable  from  the  case  now  under 
consideration.  It  b  sufficient  to  observe  that  in  none  of 
these  instances  would  the  Ecclesiastical  Court  be  com- 
petent to  afbrd  relie£  The  same  remarks  will  apply 
to  the  case,  also,  of  Kennett  y.  Abbott^  which  I  have 
already  mentioned* 

Bat  in  Phtme  y.  Beetle  (a),  where  a  l^cy  was  in- 
trodaced  by  forgery,  Lord  Chancellor  Camper  reused 
to  interfere,  saying  it  might  have  been  proved  in  the 
Ecclesiastical  Court  with  a  particular  reservation  as  to 
that  l^acy.  There  the  interference  of  the  court  of 
equity  was  unnecessary.  The  question  might  have  been 
settled  by  the  Ecclesiastical  Court.  In  the  case  of 
iomdey  r.  Pawel  {b\  Lord  Hardwicke  says  that  fraud 
in  making  or  obtaining  a  will  must  be  inquired  into  and 
determined  by  the  Ecclesiastical  Court,  but  that  fraud 
in  procuring  a  will  to  be  establbhed  in  that  Court — fraud, 
Dot  upon  the  testator,  but  upon  the  person  dismherited 
thereby,  might  be  the  subject  of  inquiry  in  this  Court. 
Fraud,  he  says,  in  obtaining  the  will,  infects  the  whole, 
hat  the  case  of  a  will  in  which  the  probate  has  been 
obtained  by  fraud  upon  the  next  of  kin,  is  of  another 
consideration ;  and  Lord  Apdey^  in  the  case  of  iieadaws 
T.  The  Duekess  of  Kingston  (c),  recognises  this  distinction. 

But  the  case  which  has  the  closest  resemblance  to 
this,  is  Kerrich  v.  Bransby^  decided  in  the  House  of 
Lords.  (iZ)  It  was  alleged,  in  that  case,  that  the  will 
W  been  obtamed  by  fraud  and  imposition  practised  on 

the 

(a)  I  P.  Wms.  188.  (r)  Amb.  762. 

[h)  1  F<y.  ten.  p.S84.  \d)  7  Bro.  P.  C  437. 

Voi-  I.  L 
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the  testator;  and  tbe  Cbancellor,  Lord  Maedei^ 
of  that  (^inioD>  and  pronounced  a  decree,  the  t 
which  was,  to  dqjrire  tbe  l^tee  of  all  benefit  u 
'  It  is  troe  that  tbe  prayer  of  tbe  bill  was  that 
might  be  cancelled;  but  the  decreedid  not  dome 
direct  the  legatee  to  accoant  for  the  testator's  [ 
estate,  and  that  what  should  appear  to  be  in  hi 
should  be  piud  over  to  tbe  PlointifiF,  and  that,  il 
sary,  die  Plaintiff  ^ou  Id  be  at  liberty  to  use  the  1 
name  to  get  in  the  debts  or  other  personal  estat 
testator ;  in  substance,  declaring  him  a  trustee 
Plaintiff.  But  this  judgment  was  reversed  on  i^ 
the  House  of  Lords.  It  was  suggested  at  the.  bt 
tbe  argument  in  the  present  case,  that  the  decre 
perhaps  have  been  reverKed  on  the  merits.  Thi 
ever,  has  not  been  the  understanding  of  the  pre 
and  Lord  Hardancke^  who  probably  wasacquaim 
the  history  of  the  case,  expressly  states  in  Ba, 
Pcfooel,  that  it  was,  decided  on  the  qaestion  of  \ 
tjon.  Lord  Eliion  also,  in  Ex  parte  Fearon  (a),  < 
that  it  was  determined  in  Kerrich  v.  Bransbi/y  t 
Court  could  not  take  any  cognizance  of  wills  of  ] 
estate,  as  to  matters  of  fraud. 

I  am  of  opinion  therefore,  as  well  on  auth 
on  principle,  that  the  demurrer  was  proper,  ani 
to  have  been  sustamed. 

(a)  S  Vei.  633.;  tee  p,  64T. 
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1842. 
QUARRIER  V.  COLSTON.  ^^i 

Nov,  d. 

npHE  bill  in  this  cause,  which  was  filed  by  the  Plain-  Gambling 

"■•   tiff  as  personal  representative  of  G.  W.  Tobin  de-  ^^^H^  this 

ceased,  prayed  that  a  memorandum  of  debt  which  had  country,  as^ 

beea  given  by  the  deceased,  shortly  before  his  death,  to  securities 

the  Defendant,  mieht  be  delivered  up  to  be  cancelled ;  ^^^^  ^<>^     . , 

them,  are  void 
and  that  the  Defendant  might  be  restrained  from  pro-  and  cannot  be 

ceedinff  with  an  action  which  he  had  commenced  against  ^^^^^' 

o^  ^  But  money 

the  Plainti£^  for  the  recovery  of  the  sum  mentioned  in  won  at  play, 
that  memorandum.  n»i^L  of  ^"^ 

purpose  ot 
gambling,  in  a 

Hie  memorandum  was  in  these  words  :  —  country  where 

the  games  in 

^  I,   George   Webb   Tobitij  owe  J.  M.  Colston^  Esq.  question  are 

525/.  money  received.     G.  W.  Tobinr  may'K 

covered  in  the 
The  bill  alleged  that  the  memorandum  was  given  by  country.  And 
TMn  when  in  a  state  of  intoxication,  and  that  it  was  therefore, 
wholly  or  in  great  part  made  up  of  sums  which  the  unascertained 

Defendant    had  either  won  from   Tobin  at  cards,   or  portion  of  a 

•  n  .         balance  of  ac- 

which  he  had  lent  to  him  for  the  purpose  of  gaming,   count,  for 

while  they  were  upon  a  tour  together  on  the  Coutinent.  ^  q  U  "had 
And  after  setting  forth   a  correspondence  which  had  been  given, 
taken  place  between  the  Plaintiff  and  the  Defendant  jj^^^conslst  of 
since  the  death  of  TMn^  in  which  the  Defendant  had  money  lent 
admitted  that  a  considerable  part  of  the  demand  was  of  pose  of  play- 
that  nature,  the  bill  charged  amongst  other  things,  that  *°g^**  P*^^ 
the  Defendant  had  always  refused  to  state  the  parti-  many^  but  it 
culars  of  the  amount  for  which  the  memorandum  was  that'uic »i^ 
given,  and  that  he  ought  to  set  forth  when  and  where,  plaved  at  such 
and  m  whose  presence,  and  on  what  account  &c.,  the  forbidden  by 

consideration  the  laws  of 

that  countiy; 
the  Court,  on  appeal,  dissolved  an  injunction  which  had  been  granted  to  restrain  an 
>cuon  brought  to  recover  the  whole  balance. 

L  2 
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consideration  for  the  said  tnemorandum  and  a 
thereof  was  paid ;  and  that  without  such  disco 
Plaintiff  could  not  safely  proceed  to  trisl 
action. 

The  Defendant  by  his  answer  stated  that  th 
rondum  had  been  given  by  Tobin  when  perfect 
upon  the  occasion  of  a  settlement  of  accounts  w 
been  come  to  between  them  shortly  after  the 
from  abroad ;  that  the  greater  part  of  the  sum 
tion,  was  due  to  him  on  account  of  the  trave 
penses,  of  which  he  had  paid  more  than  hisequ 
that  about  i5l.,  other  part  of  it*  had  been  wot 
from  Tobin,  at  different  times  in  the  course  of 
at  cards,  but  in  sums  of  less  than  101.  at  a  sitL 
that  the  rest,  but  to  what  amount  he  could  not 
due  for  monies  lent  by  him  to  Tobin  at  the  pub 
at  Badm  Baden  and  other  places  in  Germany, 
been  employed  by  Tobin  in  gaming  at  sue 
tables.  That,  further  than  that,  he  could  give  n< 
of  the  particulars  of  his  demand,  inasmuch  a 
delivered  up  all  the  memorandums  and  Tom 
lating  thereto  to  Tobini  when  the  settlement  of 
took  place,  at  which  the  memorandum  in 
was  given. 

The  Vice-Chancellor  of  England  having  gr 
injunction  upiHi  payment  of  A25/.  into  Court, 
fendant  moved  by  way  of  appeal,  before  the  Loi 
cellor,  to  discbarge  bis  Honor's  order. 

Mr.  Wak^ld  and  Mr.  BiUon,  in  support  o[ 
peal  motion. 

As  a  bill  for  relief,  this  bill  contains  no  eq 
may  be  true  that  this  Court  will  entertain  suit 
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ddiveriiig  up  of  securities  for  gambling  debts :  but  an 
LO.U.is  not  a  security:  it  is  merely  evidence  of  a 
debt  which  this  Court  will  not  interfere  with ;  Wilkinson 
▼•  VEaueier.{a)  The  LO.U.  is  equivalent  to  an 
account  stated  between  the  parties :  if  the  balance  is 
campoanded  in  part  of  money  which  cannot  be  re- 
covered at  law,  the  Plaintiff  has  a  defence  to  so  much : 
but,  in  iact,  that' is  not  the  case;  for  the  statute  of 
Anne  only  avoids  the  security  for  a  gambling  debt;  the 
debt  itself  remains,  and  may  be  recovered ;  Robinson  v. 
Bland  (6),  Akinbrook  y.  HaU{c\  Barjeau  v.  WalmsUy  {d)y 
WeUenhaU  v.  Wood  (f ),  Cannan  v.  Bryce.  (g)  But,  even 
supposing  that  there  were  no  such  distinction,  it  does  not 
appear,  nor  does  the  bill  even  allege,  that  the  games 
for  which  this  money  was  lent  were  illegal  in  the 
coantry  where  the  loans  were  made,  and,  if  not,  why 
should  not  the  money  be  recovered  ?  The  real  object 
of  the  bill  is  to  open  a  settied  account :  but  that  cannot 
be  done  without  alleging  and  proving  some  item  to  be 
improper. 

Mr.  Bethdl  and  Mr.  Austen^  contri* 

The  equity  of  the  bill  is,  that  by  obtaining  the  I.  O.  U. 
the  Defendant  has  thrown  upon  the  Plaintiff  the  onus 
of  nnpeaching  the  legality  of  the  consideration.  For 
that  purpose  it  is  .  necessary  that  the  Plaintiff  should 
ki|Dw  what  particular  part  of  the  amount  stated  in  the 
memorandom  was  made  lip  of  monies  won  at  cards, 
or  lent  for  the  purpose  of  gaming.  And  as  the  De- 
fendant has  not  thought  fit  to  give  that  information 
by  his  answer,  it  is  submitted  that  the  Vice-Chancellor 
was  right  in  considering  that  the  only  way  of  dealing 

with 

(a)  S  F.  4^  CoU.  367.  {d)  9  Sir.  1S49. 

(i)  S  Bwrr.  1077.;  see  p.l08S.         (e)  1  E9p.  17. 

(e)  s  Wiis,d09.  {&)  3J9,jr'^«l79.;seep.lS4. 
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ig  at  such  public  tables."  WhiU  ground  la 
saying  that  tbis  cannot  be  recovered  ?  First, 
ot  appear  what  the  games  were,  or  that  they 
ive  been  illegal  even  in  England  ;  and  until  the 
of  M'Kinnel  y.Robinson,  in  the  Court  of  Ex- 
it bad  always  been  supposed,  and  there  ore 
lecisions  to  that  effect,  that  though  securities 
:  money  lent  to  play  at  certain  games  were  void 
tatute  of  Anne,  yet  that  the  money  itself  might 
vered;  Batjeait  v.  Walmdey{a),  Robinson  y. 
),  WettaAaU  v.  Wood,  (c)  But  in  the  case  to 
have  referred  of  M^Kinnel  t.  Bobinson,  it  was 
d  I  think  properly  held,  that  mcmey  lent  lo 
m  illegal  game  could  not  be  recovered.  Hiis 
ided  on  the  principle  that  money  lent  for  the 
of  enabling  the  party  to  do  an  illegal  act,  and 
k  the  knowledge  of  the  lender^  could  not  be 
e  foundation  of  an  action.  But  this  rule  does 
y  to  the  present  case.  For  there  is  nothing  to 
It  the  public  gaming  tables  where  the  money 
:  were  not  lawful  in  the  countries  where  they 
d :  on  the  contrary,  the  presumption  is,  that,  as 
re  public,  they  were  lawful ;  and  if  we  might 
>ur  private  knowledge  into  a  case  of  this  nature, 
hich,  however,  I  do  not  mean  to  rely,)  it  is  no- 
hatthey  are,in  several  places  in  Germam/,  sanc- 
y  the  government,  which  receives  a  rent  from 
ons  by  whom  they  are  kept.  The  Lord  Chief 
f  the  Exchequer,  in  giving  judgment  in  the  case 
innel  v.  Robinson,  observes  as  to  Robinson  v. 
in  which  it  was  held  that  money  lent  to  play 
;ht  be  recovered),  Uiat  the  money  was  not  lent 
at  an  illegal  game,  gaming  not  being  unlawful  in 
France, 
Str.  1349.  (c)  1  E^.U. 
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184S.  I^netf  where  the  loon  was  made.  It  does  not  i 
therefore  to  me,  that  there  is  any  thing  to  preve 
Defendant  from  recovering  in  respect  of  this  part 
CowTon.     jeirt  in  hi,  .ction  at  law. 

The  only  remaining  portion  of  the  sam  is  the 
amount  stated  to  have  been  won  at  cards.  It  h 
been  shewn  that  this  was  an  illegal  transaction, 
is  nothing  to  shew  that  it  was  ill^al  by  the  laws 
country  where  the  money  was  won,  and  it  wou 
have  been  illegal  here ;  for  the  Defendant,  in  1 
swer,  states  that  he  did  not  win  so  much  as  lot. 
single  sitting :  and  it  has  been  decided  in  more  tHi 
case^  thti  a  sum  under  10^  won  at  cards,  may 
covered ;  Bulling  t.  liost.  (a) 

As  the  memorandum,  therefore,  nSbrds  primt 
evideBce  of  the  debt,  and  as  there  is  nothing  to 
that  any  part  of  it  is  founded  upon  an  illegal  coi 
ation,  I  see  no  reas^nWhy  this  Court  should  iat 
or  why  the  Defendant  shikild^netUie  allowed  ti 
secute  his  action. 

(a)  1  E^.  33S. 
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M'FADDEN  v.  JENKYNS.  (a)  j««si,m. 

TNUie  month  o£ February  1841,  Thomas  Worry  lent  il.,  iliortlj  be- 
lb«  SQm  of  SOOL  to  the  Defendant  Jenhftu.     In  the   °[|^  atertal  * 
imHith  of  December  foUowinir  Thomas  Worry  died,  and  n'e»«fgB  •<• 
,„-,        ^  ™..        ..«,      5.  hiidebtor. 

me  Defendant  George  Worry  hsving  shortly  afterwards,  Atanag  him 

u  hi«    personal    representative,    brought    an    action  Jfu"-   {''*„ 

■gainst  Jenkyni  to  recover  the  600/.,  this  bill  was  filed,  fbr  C.    f .  acs 

alleging  that  the  money  was  originally  intended  to  be  ^^   an/the 

icpaid  in  a  short  tttne,  but  that  soon  after  the  loan  had  tranuction 

been  made,  Thomas  Worry  sent  a  verbal  message  to  ^^^^ ,(,  c. 

Jahmt  by  one  Barthdomga,  a  common  friend  of  tbeir's,  t^^^  ^7  *■  b"<1 

.....  .  . ,       .  ,  ^-    Hel'J.  (<"» 

desinog  nim  no  longer  to  consider  the  money  as  due  to  «  bill.6led  b; 

him,  lliomaM  Worry,  bat  to  hold  it  ','  upon  trust  for  the  ^^a^^lf* 
Plaiati^  to  be  at  her  absolute  disposal,  for  her  own  use  lonal  repre- 
lod  benefit."   ThU  Bartholomew  delivered  the  message,  ^,%i,o  had 
ind  JadofHi  accepted  the  trust ;  and  that  the  transac-  brought  an 
tioQ  was  communicated  to  the  Plaintiff' both  by  Thomas  b.  tor  the  n- 
Warry  and  by  Jeniyiu,  and  that  JetthynSy  afterwards,  ?T!7^'^''[^ 
dnring  the  lifetime  of  Worry,  and  with  his  knowledge,  tmu,  although 
paid  to  the  Flaindff  the  sum  of  lOt  in  part  executi<Ki  of  bfodrd"^'  *" 
tbe  tmst;  and  that  TAoboi  Worry  had  never  afterwards  A.'t  eatate; 
demanded  payment  of  the  money  or  any  part  of  it.  iunctioo 

which  had 
The  bQl  prayed,  that  it  might  be  declared  that,  under  by  the  Court 
those  circomstances,  Jenl^t  became  and  was  a  trustee  ^'j"' "■•»•"> 
i&  the  £00^  for  the  Plaintiff  and  that  he  might  be  de-  uphdd  on  ap* 
creed  to  pay  the  490^1  residue  thereof,  to  the  Plaintiff,  g^*5^„^ 
ud  that  the  Defendant  George  Worry  might  be  re-  Dpinion  that 
strained  ^""""fi"" 

BUBuiH   ,niouiitedto 
(•)  R^orted  below,  i  flW, *it.  wVThS"* 

declared  bim- 
■el^  Initead  of  A,  trustee  of  the  ddK  for  the  PlointiC 
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1842.        Strained  rrom  further  proceeding  in  bis  Bctioi 

^y^"^     Jenh/ns. 
'Faddbn  "^ 

KNKVPis.  -pjjg  ^^^  ^^j^  [jy  ^^  (jjjj   ^^  verified 

affidavits  of  the  IMaintl^  Bartkolonuv),  and 
and  upon  those  affidavits  Vice-Chancel  lor 
granted  an  injunction  to  restrain  the  prosec 
the  action  until  the  hearing  of  the  cause,  the 
submitting  to  pay  the  500^.  into  Court. 

The  Defendant  George  Worry  now  moved, 
of  appeal,  before  the  Lord  Chancellor,  that  t 
.Chancellor's  order  might  be  discharged. 

Mr.  Wakefield  and  Mr.  Ju^t^on,  in  suppor 
appeal  motion. 

If  the  alleged  massage  from  Thomas  Worry  Ic 
amounted  to  a  complete  gill,  or  sn  effectual  r 
the  debt,  Jenkyns  has  a  good  defence  to  the  a 
it  did  not,  no  trust  could  be  declared  upon  it  w 
Court  will  enforce  in  favour  of  a  volunteer,  { 
Sarrel  [a),  Mism  v.  EVkon  (6),  Antrobus  r.  I 
Pulveriofi  V.  Pulvertoft{d),  Ex  parte  Pi/e{e),  I 
BoidcoH{g),  Taylor  v.  Lejidey.  (A)  On  either 
don  the  Plaintiff  has  no  right  to  an  iiyuncdon. 

Mr.  Sharpe  and  Mr.  G.MusseU. 

The  authorities  relating  to  imperfect  gifts 
application,  for  the  Plaintiflf*  does  not  ask  the  < 
complete  an  imperfect  gift,  but  to  execute  a 
trust;  and  it  has  long  been  settled  that  a  trust 

(a)  I  Kef.  jun,  SO.  (e)  18  ret.  1 4a 

«)  6  Km.  658.  Or)  *  «"«■  5*5. 

((^)  18  Fa.  39.  (A)  9  EtUt,  *9, 
(d)  18  Pet.  M.J  Me  p.  ». 
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leclored  by  parol.  It  is  said,  however, 
of  trustee  and  cestui  que  trust  cannot 
iless  tbe  trustee  has  the  legal  right  to 
'  the  fund  in  questioD.  But  the  case  of 
rick  (a),  in  which  a  bond  was  assigned, 
>t  of  it  declared,  shews  that  it  is  not 
le  trustee  should  have  the  legal  title ; 
he  legal  title  remained  in  tbe  obligee. 
V.  Purr  [&),  the  debt  remained  due  at 
ikers  to  Harriet  OUiver;  and  though  it 
at  case  Harriet  Olliver  declared  herself, 
cers,  tmstee,  yet  it  can  surely  make  no 
it  tbe  donor  directs  bis  debtor  to  hold 
ust  for  another,  or  whether  he  directs 
I  trust  for  the  donee  himself,  as  trustee 
The  Plaintiff's  case  is,  that  the  message 
tutes  no  defence  to  the  ac^on,  but  that 
I  a  complete  declaration  of  trust,  which 
nforce  even  at  the  instance  of  a  volun- 


,  in  reply. 

f  transaction  that  will  amount  to  a  de- 
,  merely  by  being  represented  under  that 
isage  from  fVarry  to  Jenkytu  was  more 
on  a  banker  than  s  declaration  of  trust : 
1  authority  given  by  the  creditor  to  the 
le  debt  to  a  third  party,  an  authority 
ntil  acted  upon,  have  been  counter- 
tarty  who  gave  it,  and  which,  so  &r  as 
wted  upon,  was  in  fact  determined  by 
,  even  assuming  that  the  allied  mes- 
id  delivered  in  the  very  terms  Stated  in 
thq 

iss,  (ij  1  Ktt»,  551. 
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the  bill — that  it  was,  in  form,  a  declaration  ol 
Jeiiiytu^in  that  such  a  trust  as  this  Court  will 
in  &vour  of  a  volunteer,  the  legal  title  to  the 
question  not  being  in  the  trustee,  but,  by  the  I 
own  admission,  in  a  third  party  ?  Upon  this  p 
linson  t.  Pattrici  has  no  application,  for  it  de< 
thing  more  tbao  that  this  Court  will  give  effe 
assignment  of  an  equitable  interest,  although  «< 
a  proposition,  of  which  it  is  strange  that  the 
ever  have  been  any  doubL  If  the  oppositio 
Plaintiff's  claim,  in  that  case,  had  proceeded  f 
ling,  it  would  have  raised  tlie  point  for  which 
is  now  cited  as  an  authority ;  but  th^  was  im 
because  Catling,  by  joining  with  Mrs.  Pawnall  . 
tiff  in  the  ori^al  suit,  had  acknowledged  1 
trustee  for  her,  and  therefore  conld  not  aften 
pudiate  that  relation  as  against  her  assignees— i 
that  the  assignees  bad  a  right  to  stand  in  h' 
which  the  Court,  of  course,  held  that  they  had 
Wheatleif  v.  Purr,  it  is  not  necessary  for  us  to 
its  authority,  because,  there,  Mrs.  OUiver  had 
tide  to  the  fund,  and  she  declared  herself  a  Xta 
not  the  l>anker.  It  is  said,  indeed,  that  that 
stance  can  make  no  difference;  and  that  may  b 
regards  the  intention  ;  but  in  voluntary  gifts  fori 
stance,  and  it  is  immaterial  what  the  intent 
unless  it  be  carried  into  effect  in  a  particular  i 
volunteer,  who  seeks  in  this  Court  the  execut 
trust  in  bis  tavour,  must  shew  two  things;  1e 
trustee  has  been  completely  constituted  ;  and,  S 
a  trust  has  been  expressly  declared :  for  the  C 
neither  complete  the  gift  to  the  trustee  if  left  ii 
nor  raise  a  trust  by  implication  in  favour  of  a  n 
and  yet  one  or  other  of  these  things  is  what  tl 
is  asked  to  do  by  this  bUl.  For  as  the  only  trv 
is  alleged  to  have  been  declared  is  a  trust  in  Ji 


CASES  IN  CHANCERY. 

auented  to  and  acted  upon  by  JenJg/ns,  impi 
think,  a  trust  upon  the  money  which  was  compl 
irrevocable.  It  was  eqaivalent  to  a  declartttioi 
testator  that  the  debt  was  a  trust -for  the  PUintil 

The  transacdon  bears  no  resemblance  to  an 
taking  or  agreement  to  assign.  It  was  in  terms 
and  the  aid  of  the  Court  was  not  necessary  to  ( 
it.  Such  being  the  strong  JDcUDation  of  my 
and  corresponding,  as  it  appears  to  do,  with  tbs 
learned  Judge  ia  the  Court  below,  and  with  the 
of  the  Master  of  the  Rolls  in  the  case  to  whicl 
lers,  I  cannot  do  otherwise  upon  this  motion 
this  stage  of  the  cause,  than  refuse  the  applicatii 

I  must  not,  however,  be  understood  as  pros 
any  conclusive  opinion  upon  the  facts  of  the  cas 
witness  Bartholomew,  a  professional  gentlemaj 
lieve,  swears  distinctly  and  in  positive  terms  a 
direction  given  by  the  testator ;  but  there  are  s< 
probabilities  in  the  case,  and  it  is  difficult  to  sa; 
Vice-Cliancellor  justly  observes,  what  may  be  tl 
at  the  bearing  of  the  cause.  As  the  appeal  ap 
have  been  encouraged,  if  not  suggested  by  tl 
Chancellor,  the  motion  must  be  refused  without 
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875/.;  end  thereupon  Sarah  Thomas  retired 
place  where  the  partnership  business  was  a 
and  a  notice  of  the  dissolution  of  the  partne 
duly  published  in  the  London  Qazette,  and  in  t 
newspapers ;  and  the  name  of  Sarah  Tkomai,  ^ 
been  painted  on  the  front  of  the  house  where 
nership  business  had  been  carried  on«  was  er 
the  name  of  Jomn  WaUer  Thomas  alone  remain 
that  time  until  the  fiat  issued,  James  Walter  7 
mained  in  the  sole  possession  of  the  stock  and 
the  hotel,  the  greater  part  of  whicfi  bad  belong 
intestate,  the  rest  having  been  added  bybimse 
sister  since  their  mother's  death. 

The  funeral  expenses  of  the  intestate  an< 
of  her  debts  were,  after  her  death,  paid 
Sarah  Thomas,  and  partly  by  Sarah  Thomas  t 
Walter  Thomas  while  they  were  in  partnershij 
claim  was  made,  by  or  on  the  part  of  any  otl 
next  of  kin  of  the  intestate,  to  any  part  of 
or  effects,  until  after  the  issuing  of  the  fiat, 
issued  on  the  14th  of  October  1840, -and  amoi 
property  then  in  the  possession  of  J.  W.  Thi 
which  was  sold  by  the  assignees,  was  that  ps 
stock  and  effects  in  the  hotel  whicli  bad  for 
longed  to  the  intestate,  amounting  in  value 

On  the  loth  December  1840i  one  of  the  o 
dren  of  the  intestate  took  out  letters  of  admi 
to  her  estate ;  and,  having  done  so,  be  preser 
tition  to  the  Court  of  Review,  praying  that  the 
might  account  for,  and  pay  over  to  him,  tht 
that  part  of  the  property  and  effects  so  sold 
which  had  formerly  belonged  to  the  intesta 
the  Conrt  of  Review  made  an  order  according! 
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curred,  had  considered  it  solely  with  reference 
doctrine  of  order  and  disposition,  and  without 
ing  (o  the  rule,  that  trust  property  in  the  han 
bankrupt  did  not  pass  to  bis  assignees.  Tha 
have  been,  because,  in  Fox  v,  FisA^,  it  did  not 
as  it  did  in  the  present  case,  tliat  the  party  in  po 
of  the  goods  bad  paid  any  of  the  intestate's  fun* 
penses  and  debts,  or  otherwise  dealt  with  then 
character  of  a  trustee.  That  was  one  material 
stance  which  distinguished  the  two  cases.  Anot 
cumstance,  which  applied  both  to  Fax  r.  Fis 
Bay  V.  Ray,  was  the  length  of  time  during  w1 
party  had  continued  in  possession  of  the  goods. 
V.  Fither  it  was  eleven  years ;  in  Uaif  v.  Ray 
six  and  seven  years;  whereas,  in  the  present 
was  only  two. 

The  Lord  Chakcellor. 
I  do  not  think  that  makes  any  difference ;  ti 
bring  it  within  the  principle. 

Mr.  RusteU,  in  reply. 

The  Lord  Chancellor. 

I  think  this  is  not  a  case  of  trustee  at  al 
parties  have  been  in  possession  of  the  property  at 
doers.  First,  the  daughter  takes  possession  aoc 
on  the  business ;  after  carrying  it  on  for  abi 
months  she  admits  her  brother  inlo  partners! 
they  carry  it  on  in  their  joint  names  for  a  certa 
,Then  another  transaction  takes  place  betwee 
The  daughter  sells  her  share  to  her  brother,  an 
from  the  business.  From  the  beginning  to  I 
they  deal  with  the  property  as  their  own.  I'he  i; 
cumstance  of  their  having,  in  a  few  instances,  pa 
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ir  the  vitness  is  admissible  at  oil,  it  can  i 
under  the  sUL  S  8l  *  ^.4.  c,  42.  ts.  26,  27.  I 
provision  of  the  statute  does  not  apply  to  cc 
equity,  for  the  reason  stated  by  the  Master  of  tli 
in  Holdm  v.  Heam{a),  and  adve'rted  to  by 
Atderson  in  Bama  v.  Stewart  (£),  namely,  that 
cital  of  a  witness's  name  in  the  decree  of  a  C 
Equity  is  not  equivalent  to  the  indorsement  of  h: 
on  the  record  at  law,  inasmuch  as  it  has  i 
effect  of  removing  his  bias  at  the  time  of  his 
ination.  It  is  true,  that  in  fVheal  v.  Graham' 
Vice-Chancellor  of  England  is  reported  to  h« 
pressed  a  different  opinion;  but,  on  a  subsequ 
casion,  in  Hall  v.  Ellis  {d),  his  Honor,  af^r  a 
review  of  the  act,  came  to  the  conclusion,  that  w 
exception  of  the  forty-second  section,  it  app 
courts  of  law  only.  Independently,  however, 
objection,  we  submit  that  the  interest  of  this 
in  the  event  of  the  suit,  is  of  such  a  nature,  th 
at  law  the  statute  could  not  make  him  con 
For  it  has  been  repeatedly  held,  that  the  stati 
plies  exclusively  to  those  cases  in  which  th 
interest  of  the  witness  is,  that  the  verdict  or  jm 
might  be  used  for  or  against  him  in  another  p 
ing.  If  the  witness  hns  a  scintilla  of  interest 
result  of  the  suit  beyond  that,  the  statute  di 
apply ;  Burgess  v.  Culhill  {e),  Stanley  v.  Jobson  (g), 
V.  fVarburton.  (A)  Now,  what  the  witness  in  tli 
comes  to  prove  is  a  district  modus,  which,  i 
blished,  will  cover  his  own  land.  It  is  true,  t 
own  land  is  not  in  question  in  this  particular  si 
it  cannot  be  doubted  that  any  judicial  decision  in 
of  a  modus,  as  regards  any  of  the  occupiers  « 

(a)  1  Beav.ttS.;  ieep.449.  (e)  1  M.tScb.S: 

(4)  ir.^CoU.  I3J.  Cg)  S  -W.  *  Sab.  U 

(0  7  Sim.  61.  (A}  a  Af.  f  Bat.  I< 
(d)  9  Stm.  530. 


CASES  IN  CHANCERY. 

dence  for  him,  or  any  one  claiming  under  him, : 
'  a  verdict  or  judgment  against  the  par^  in  who 
he  shall  bare  been  examined  be  admissible  in 
against  bimor  any  one  claiming  under  him."' 
enactment  had  ended  there,  no  question  col 
arisen.  In  the  next  clause,  however,  it  is  provid 
the  name  of  every  snch  witness  shall  at  the  trii 
dorsed  on  the  record  or  document  on  which 
shall  be  had,  ti^ther  with  the  name  of  the 
whose  behalf  he  was  examined,  and  shall  be  al 
entered  on  the  record  of  the  judgment;  and 
dorsement  or  entry  shall  be  su£Ecient  evidence  I 
witness  was  examined,  in  any  subsequent  pn 
in  which  the  verdict  or  judgment  shall  be  o 
evidence."  This  lost  section,  it  is  true,  appli 
sively  to  courts  of  law :  but  the  first  clause  con 
substantial  part  of  the  enactment:  what  foil' 
mere  regulation  for  the  sake  of  caution.  Suet 
lation  was  necessary  in  courts  of  law,  where,  j 
speaking,  the  record  contains  no  mention  of  the 
on  which  the  judgment  was  founded,  but  it  is  w1 
necessary  in  courts  of  equity,  where  the  decrc 
the  evidence. 

I  am  therefore  clearly  of  opinion,  that  this  s 
rule  of  evidence  implies  to  courts  of  equity, 
as  to  courts  of  law.  As  to  the  other  point  « 
been  argued,  I  shall  admit  the  evidence  on 
thority  of  that  case  in  the  Exchequer,  subject,  t 
to  any  thing  lAr.Spence  may  say  in  his  rep 
thinks  that  the  case  of  a  modus  can  be  disti 
from  that  of  a  manorial  custom. 


The  point  was  not  further  adverted  to  in 
gument,  and  no  judgment  has  yet  Iteen  prt 
upon  the  appeal. 
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The  testator  then  directed  the  trustees  of  the  ti 
500  ytars,  out  of  the  rents  aad  profita  of  the  said  e 
to  pay  and  satisly  certain  aanuities,  and,  until  G 
Shirley  should  attain  twent;-one  or  marry  undc 
age,  (o  keep  the  testator's  mansion-house  at  Ra^ 
upon-tVreie  in  repair,  and  also  to  pay  the  rent, 
taxes,  and  other  outgoings  of  his  other  mansion' 
at  Craven  HiU  (which  was  leasehold);  and,  in  aid 
funds  thereinafter  provided  for  the  like  purpo 
apply  so  much  of  the  rents  and  profits  of  the  a 
tales,  Dot  exceeding  in  the  whole  in  any  one  yei 
eluding  the  rent,  taxes,  and  other  outgoings  ( 
house  at  Craven  Hill)  the  sum  of  2000/.,  as  the  tr 
should  in  their  discretion  think  fit,  in  the  do 
maintenance,  and  education  of  the  said  Caroline  S 
fitting  and  suitable  to  the  fortune  she  would  po 
and  to  invest,  and  accumulate  the  interest  of,  tlie  si 
rents  of  the  said  estates,  after  answering  the  pui 
aforesaid,  until  she  should  attain  twenty-one  or 
under  that  age ;  and  upon  the  happening  of  eiti 
those  events,  lo  stand  possessed  of  tlie  accumul 
and  the  securities  on  which  the  same  should  then 
vested,  upon  such  trusts  and  for  such  purposes  i 
should  by  deed  or  will  appoint;  and  in  default  of 
appointment,  in  trust  for  her  nbsolutely;  providi 
ways,  that  if  she  should  die  under  twenty-one  and 
out  having  been  married,  the  trustees  were  to 
possessed  of  the  accumulations  so  to  be  made,  an 
securities  on  which  the  same  should  be  investe 
trusts  corresponding  as  nearly  as  might  be  to  the 
before  limited  of  the  Leicestershire  estates,  except 
of  the  term  of  500  years.  And  afler  Caroline  & 
should  have  attained  twenty-one  or  married,  the 
trustees  were  during  her  lifetime  to  pay  the  su 
rents'  nfYer  answering  the  said  annuities,  to  her,  fo 
Bi'pnratc  use. 
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gacy  (a)  charged  upon  the  testator's  real  estate 
claim  having  been  resisted  hy  the  executors,  ' 
missioiiera  of  Stamps  and  Taxes,  with  a  view 
the  quesUoD  to  an  issue,  put  a  stop  upon  the  i 
of  a  sum  in  Court,  cimstituting  part  of  the 
residuary  estate,  to  the  income  of  which  the 
was  intiUed  for  life,  under  the  setdeinent  mad 
marriage,  to  her  separate  use. 

The  Duchess,  thereupon,  presented  a  petiti<H 
a  declaration  that  legacy  dury  did  not  attach  ' 
rents  in  question,  and  that  the  stop  might  occon 
removed. 

The  petiuon  now  came  on  to  be  heard  b 
Lord  Chancellor,  all  parties  consenting  to  lie  t: 
his  Lordship's  decision.  The  argument  was  ce 
the  amount  of  the  rents  which  had  been  applif 
maintenance  and  education  of  the  petitioner,  thei 
been,  in  fact,  no  surplus  to  accumulate. 

Mr.  Purvis  and  Mr.  Bagshawe,  for  the  p 
and  Mr.  BelA^U  and  Mr.  Stinlon,  for  the  Duke, 
interested  in  the  fund  under  the  marriage  se 
contended  that  a  trust  of  this  kind,  for  the  mai 
of  an  in&iit  out  of  the  rents  and  proflu  of  rei 


(a)  The  enaccmcnti  upon 
which  the  claim  wat  founded  are 
contnined  in  the  third  part  of 
the  tchedule  to  the  55  G.  3. 
c.  IB4,,  in  which,  sfter  imposing 
certain  duiie)  upon  ever;  legacy 
ofthe  amount  of  30A  or  upwardi, 
given  out  of  the  leitator's  per* 
lonal  estate,  or  out  of  or  charged 
upon  his  real  or  heritable  es- 
tate, or  out  of  any  luonici  to 


Biiae  by  sale,  tnortgag 
dilpOMl  of  hia  real  o 
eatale,  or  an;  part  th 
declared  that  all  gi 
nuitiei  or  by  way  oft 
of  any  other  partial 
intereit  out  of  any  i 
or  effect*  at  afomai 
deemed  legacies  with 
tent  end  meaning  of 
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direction  to  the  trustees  to  apply  a  limited  po 
the  rents  to  her  mainlenaiice  and  education  u 
attain  the  age  of  twenty-one  or  marry.  Tbi 
tion  merely  does  what  this  Court  would  have  doi 
out  it.  The  petitioner  would  have  been  entith 
events  to  maintenance  out  of  the  rents  and  profi: 
real  estates.  It  is  true,  the  trustees  have  a  disci 
allow  a  portion  of  the  rents,  not  exceeding  a 
amount,  for  that  purpose :  but  still  the  estate 
which  the  allowance  is  to  come  is  her  estate, 
but  what  is  a  charge  upon  the  estate  of  anothei 
will  come  within  the  statute.  It  is  very  importi 
as  far  as  possible,  we  should  avoid  refinement! 
construction  of  this  act.  I  am  of  opinion  that  m 
duty  is  pnyable,  and  the  stop  must  be  taken  off. 


BESCH  V.  FROLICH. 


Dn  B  bill  to 
iiiEotve  a 
HUtnenhip, 
in  the  ground 
>f  the  lunacy 
>fa  partner, 
he  Court 
viti  not  make 
ts  ilecree  re- 
rotpective, 
!»en  to  the 
iling  of  the 
lill,  still  leii 
o  the  time 
ihen  the  Dc- 
enttunc  Brst 

npahle  of 
tienjing  to 


rf^N  ihe  9tb  ot  December,  182+,  the  Plniiitiff  £ 
fendant  entered  into  partnership  in  the  bus 
tailors,  for  a  term  of  twenty-one  years,  subject  tc 
termined,  at  the  option  of  either  party,  at  the  ex 
of  fourteen  years.  The  capital]  consisting  of  10( 
contributed  in  equal  moieties,  and  the  deed  of  ( 
nership  contained  the  usual  covenant  by  both 
that  they  would  respectively  at  all  times,  dur 
continuance  of  the  partnership,  employ  themselv 
gently  in  promoting  the  interests  of  the  conct 
addition  to  which  there  was  a  special  covenant 
PlaintifT  {who  had,  for  some  years  previous  to  th 
stion  of  the  partnership,  acted  as  foreman  to  the  I 
ant's  father  in  the  same  trade)  that  he  would 
and  exclusively  devote  bis  lime  and  attention 
bi 
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1 842.  The  appeal  now  came  on  to  be  heard. 

Buck 
B.  Mr.  Swandon  and  Mr.  TetmaiU,  for  the  Appc 

'koucb. 

The  Court  will  not  make  a  retrospective  dec: 
dissolution  of  partnership  on  the  ground  of  lum 
the  lunacy  of  a  partner  is  not,  ipsojacto,  a  disso 
the  partnership,  as  bankruptcy  is,  but  only  a  gri 
applying  (o  a  court  of  equity  to  determine  the  < 
on  the  ground  that  one  of  the  parties  has  becom 
to  fulfil  it.  Huddleston's  Case  {a),  Sayer  t.  Bei, 
Jones  r.  N<y  (c) ;  and  es  it  u  the  decree  of  tt 
which  dissolves  the  partnership,  the  date  of  the 
tion  ought  to  be  the  date  of  the  decree.  It  is  ti 
in  Kirln^  v.  Carr  (d)i  which  will  perhaps  be  relie 
the  other  side,  a  partnership  was,  under  sim 
cumstances,  declared  to  have  been  dissolved  as  1 
filing  of  the  bill :  but  the  point  does  not  ^pear 
been  argued,  and  the  decree  was  probably  not  o| 

Mr.  Stuart  and  Mr.  Bacon,  for  the  Respondei 

It  is  immaterisl  whether  the  lunacy  of  a  pt 
or  is  not  ipso/acio  a  dissolution  of  the  partnersh 
it  incapacitates  one  of  the  partners  for  the  perfi 
of  his  part  of  the  contract,  this  Court,  which 
the  assumption  that  what  ought  to  have  been  d 
been  actually  done,  will  decree  a  dissolution  f 
time  when  the  incapacity  commenced. 

\Tke  Lord  Chancellor.  How  can  that  be 
pose  the  Plaintiff  became  insolvent.  The  lunati 
be  bound,  notwithstanding  this  retrospective  de 
pay  the  partnership  debts  contracted  during  t 

(a)  I  SwmH.  SU.  o.  Cited  (c)  8  M^  i  r.  135 
a  Vet.  un.  35.,  \i)  S  7.  ^  C.  184. 

(A)  I  Ciw,  lOT-i  ■eep.llO. 
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«s  contioaed  to  be  carried  on  m  tbe 
Besides  it  must  be  remembered  that 
considerations  between  partaera.  The 
n  the  capital ;  the  share  of  each  in  the 
the  labour  which  each  undertakes  to 
tiusinesg.  Your  argument  is,  that  be- 
ese  considerations  —  and  that,  perhaps, 
le  of  the  three  —  foils,  you  are  entitled 
to  take  to  yourself  the  whole  benefit  of 
and  that  too,  white  your  partner  remains 
■  the  debts  of  the  partnership  during  the 
riod.  How  can  that  be  right  ?  it  would 
ill  principles  of  justice.] 

rule  would  operate  injuriously  to  the 
I  themselves,  for  it  would  induce  their 
ome  for  a  dissolution  on  the  first  symp- 
nent,  without  waiting  to  see  whether  the 
iny  thing  more  than  temporary. 

Chancellor.  If  such  a  case  should 
e  were  any  doubt  as  to  the  nature  of  tbe 
)urt  might  direct  an  enquiry  upon  that 
s  to  have  been  done  in  Sayer  T.  Bennett.^ 

has  a  discretion  in  fixing  the  time  of  the 
is  a  material  circumstance  in  this  case 
IS  filed  immediately  on  the  Defendant's 
nauc  by  inquisition,  and  also,  that  the 
er  compldned  of  until  the  accounts  had 
and  it  had  been  ascertained  that  a  later 
Id  be  more  for  the  Defendant's  benefit. 

HAMCELLOR,  (without  wuting  for  a  reply.) 

elay  has  occurred  b  imputable  to  the 

If;  it  was  competent  to  him  to  have  filed 

his 
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his  bill  at  any  moment  since  the  time  when  h 
first  became  incapable  of  attending  to  the 
but  he  chose  to  lie  by  for  several  years,  bi 
during  that  time  had  the  benefit  oF  his  partn 
of  the  capiul  and  good  will,  he  cannot  now  sa 
partnership  js  to  be  dissolved  as  from  the  time 
insanity  commenced :  for,  what  a  hardship  it 
if  ttie  Plaintiff  were  to  take  all  the  profits  w 
since  accrued  from  the  Defendant's  share  of 
nership  property,  while  the  Defendant  remainE 
all  that  time,  liable  to  the  losses. 

Upon  the  other  question,  whether  the  i 
ought  to  be  from  the  filing  of  the  bill  or 
date  of  the  decree,  1  have  fett  some  doubt, 
consideration  I  think  it  ought  to  be  from  th 
the  decree  —  that  is,  of  the  decree  below.  A 
the  partners  themselves,  indeed,  there  is  v 
why  it  should  not  be  from  the  filing  of  the  bi 
regards  third  parties,  the  dissolution  does  not  1 
until  it  is  declared  by  the  Court;  and  thet 
hardship  and  inconvenience  of  a  relrospectivi 
tion,  to  which  I  have  already  adverted,  would 
that  interval  as  well  as  to  the  interval  between 
mencement  of  the  insamty  and  the  filing  of  th 
tliink,  therefore,  that  the  partnership  must  be 
to  have  been  dissolved  as  Trom  the  date  of 
Chancellor's  decree,  and  that  the  decree  must 
accordingly. 
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)rs  had,  in  the  month  of  February  1816,  pi 
and.  undertaken  the  tnistf  thereof,  and 
ow  had  with  the  knowledge  and  concurren 
ruBtees,  entered  into  the  possession  of  the 
lonal  estate,  and  into  the  receipt  of  ibe  i 
its  of  his  real  estate,  it  was  alleged  that 
ng  her  lifetime  wasted  and  misapplied  the  m 
bill  contained  no  charge  of  de&ult  against 
:utors,  and  it  prayed  merely  the  usual  at 
r  receipts  and  payments,  in  respect  of  the 
te,  since  the  decease  of  the  widow,  with  i 
lunt,  against  her  representative,  of  what 
I  her  to  the  estate  at  the  time  .of  her  deal 
he  bearing,  in  the  year  18S9|  a  decree  i 
Tdingly.  ^ 

lie  Defendant  Richardson  having  sfcerwai 
lecame  necessary  to  revive  the  suit  ag; 
onal  representative;  but  instead  of  tilin; 
ry.  bill  of  revivor  for  that  purpose,  the  Pli 
month  of  Juh/  1841,  filed  a  bill  of  revivor 
lent  against  the  personal  representa^ves 
on  and  the  surviving  parties  to  the  origi 
'gin^  by  way  of  supplement,  that  since 
Its  of  the  executors  had  been  brought 
iter's  office,  the  Plaintiff  had  (or  the  first  i 
red  that  Ball  and  Richardson  had,  as  we 
lifetime  of  Elisabeth  Hodson  as  since  her 
atedly  interfered  and  acted  in  the  trust 
and  in  the  management  of  the  trust  esl 
■  privy  to  and  cognizant  of  all  her  dealin 
n  thereto;  and  further  charging,  that  i 
iccounts  before  the  Master,  it  appeared,  ai 
that  Ball  and  Richardson  had  connived  a 
's  misappropriation  of  the  trust  property, 
guilty  of  great  negligence  in  the  investi 
accounts,  having  signed  tiftro  on  three  < 
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be  taken  off  the  file,  on  the  ground  that  he  cc 
it  to  be  a  supplemental  bill  in  the  nature  of 
review,  and  that  it  had  been  filed  without  the  p< 
of  the  Court 

The  original  bill  was,  as  far  as  related  to 
the  Defendants,  a  bill  calling  on  them,  as  ( 
and  trustees,  to  account;  and  an  account  was 
against  them  in  the  common  form.  The  sup[ 
bill  stated,  that  after  the  decree  bad  been  car 
the  Master's  office,  it  was  discovered,  for  the  f 
that  the  trustees  had  greatly  misconducted  tb 
in  the  management  of  the  affairs  of  the  trusi 
accordingly  prayed,  that  they  might  account  1 
except  for  their  wilful  neglect  and  default,  mi 
come  to  their  hands.  So  that  the  decree  prayf 
the  supplemental  bill  was  essentially  different 
decree  pronounced  by  the  Vice-Chancellor  i 
original  bill. 

On  this  ground  it  was  insisted  that  the  bill 
be  taken  off  the  file,  it  having  been  filed  wit 
permission  of  the  Court.  In  answer  to  tht 
said  that  the  bill  was  not  a  supplemental  bi 
nature  of  a  bill  of  review,  but  a  supplementi 
aid  of  a  decree;  and  a  passage  from  Mit/brd's 
on  Pleading  was  referred  to,  in  which  it  is  sti 
a  supplemental  bill  may  be  filed  in  aid  of  a  d' 
order  that  it  may  be  carried  fully  into  execi 
Now  there  is  no  doubt  of  the  correctness  of  tl 
tion,  but  the  question  is,  what  is,  the  provu 
supplemental  bill  in  aid  of  a  decree  ?  I  apprehe 
supplemental  bill  in  aid  of  a  decree  cannot  vary 
ciple  of  the  decree.  Its  province  is,  to  carry 
principle  of  the  decree ;  to  give  full  and  com 

(,a)  P.  62.  4th  ed. 
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(o  supply  any  omission  which  there  may  be  ii 
cree,  or  in  the  proceedings,  bo  as  to  enable  t 
to  give  full  eSfect  to  its  decision. 

Now  the  decree  prayed  for  in  this  case  is  c 
trary  to  the  principle  of  the  original  decree, 
ginal  decree  was  merely  for  a  common  accon 
supplemental  bill  prays  for  an  account  of  qu 
ferent  nature  and  character,  founded  on  the 
conduct  of  the  parUes;  for  it  calls  upon  the 
count,  not  for  what  they  have  received  or 
'  come  to  their  hands,  or  to  the  hands  of  otben 
use,  but  for  what  they  might  have  received,  1 
been  for  their  wilful  default  This  therefore  i 
considered  as  a  supplemental  bill  in  aid  of  . 
because  it  proceeds  upon  a  principle  quite  diffe 
that  of  the  original  decree.  It  does  not  seel 
out  that  decree ;  it  is  not  in  furtherance  of  thi 
but  for  the  accomplishment  of  quite  a  diSerei 
and  I  think  the  PiaintifT  himself  has  pronou 
own  opinion  of  the  nature  of  the  hill  upon  the 
of  the  bill  itself,  fur  he  has  introduced  an  i 
that  the  supplemental  matter  has  been  discove 
the  original  decree  was  pronounced — an  avermi 
is  necessary  for  the  purpose  of  supporting  s 
mental  bill  in  the  nature  of  a  bill  of  review,  b 
is  not  required  in  a  supplemental  bill  in  aid 
cree.  On  this  point,  therefore,  I  am  of  opir 
the  objection  to  the  Vice-Chancellor's  order  ( 
sustained. 

The  next  point  taken  was  a  point  of  form, 
whether  or  not  the  bill  ought  to  be  taken  ofl 
It  was  stated  by  Mr.  Wakefield  that  that,  in 
practice,  was  not  a  proper  course  of  proceeding 
consider  this  on  principle  and  on  authority.     .' 
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the  case  before  me,  of  Partridge  v.  XJAome  {i 
was  argued  at  great  length,  and  in  which  a  gn 
important  points  were  agitated;  but  it  never  oo 
any  of  the  gentlemen  at  the  bar  who  argued  i 
— men  of  great  experience — to  take  any  obj 
the  course,  proposed  to  be  adopted,  of  takinj 
off  the  file.  So  that  I  apprehend,  upon  prim 
upon  the  authorides  to  which  I  have  referred,  tt: 
course  of  proceeding,  in  a  case  like  this,  is  to  c 
bill  to  be  taken  off  the  file. 

But  then  Mr.  Wak^ld,  who  is  full  of  resource 
other  objection.  He  said  that  this  was  not  merely 
mental  bill  in  the  nature  of  a  bill  of  review,  or  < 
mental  bill  in  aid  of  a  decree,  but  that  it  wi 
bill  of  revivor;  and  that,  being  properly  on  the 
bill  of  revivor,  it  could  not  be  taken  oB*;  but 
the  answer  given  to  that  by  the  Vice-Chanc< 
the  proper  answer,  "  If  you  have  chosen  to  n 
ther  two  bills  for  these  two  different  object 
they  cannot  be  detached  and  separated  the  c 
the  other,  and  one  is  improperly  on  the  file,  tl 
must  follow  the  fate  of  that  which  is  impro 
the  file." 

For  these  reasons,  therefore,  I  am  of  opinion 
order  of  the  Vice-Chancetlor  was  rights  and 
moUfHi  must  be  refused  with  costs. 
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MITFORD  t;.  REYNOLDS.  Kot>AH,\9,^o. 

1849. 
,  2}ec,  8.  20. 

TfOBERT  MTTFORDy  the  testator  in  this  cause,  Atestetor.in 

J^  had  been  for  thirty  years  of  his  life  in  the  civil  *fP*^°S  of 

/  '^  ^  •*  the  property 

service  of  the  East  India  Company,  during  the  greater  of  which  he 

part  of  which  time  he  had  resided  at  Dacca^  in  the  pre-  |^j  at\?8^ 

sidency  of  Bengal.   In  the  year  1828  he  returned  to  this  death  afler 

coaDtry,  and   was  domiciled  here  at  the  time  of  his  ^^^^  g„j  ^. 

death,  which  took  place  in  the  year  18  36.     Being  pos-  P«iwes»'*  made 

sessed  of  a  very  large  personal  estate,  he   made   his  and  pecuniary 

will,  dated  the  2 1st  o{  July  1835,  which  commenced  Jj^JJ%^;'"J 

in  these  words :  —  '*  The  will  last  made  by  me  was  his  executors, 

destroyed  in  consequence  of  circumstances  that  occurred  thioglf' to%ur- 

in  rav  family  which  have  totally  chanired  the  nature  of  chase  and  pre- 

*  J  G  nftre  for  thn 

the  relations  as  they  had  previously  subsisted,  and,  by  a  uldmate  de- 
necessary  result,  any  disposition  towards  the  parties  in  posit  of  his 
1  *••..  ,  y        A   ownbody.and 

tbe  respect  of  their  succession  to  the  property,  real  and  for  the  re- 
personal,  of  which  I  may  be  found  to  be  possessed  at  ""^^J*!," "he*^®" 
mv  death,  after  the  payment  of  all  my  just  debts,  neces-  remains  of  his 
sary  expenses,  itineral  charges,  &c."     The  testator  then  S^Jer  "hen 

proceeded  lying  interred 
10  a  certain 
chorchyard,  a  certain  piece  of  unconsecrated  ground  then  belonging  to  another 
person,  on  which  they  were  "  to  build  a  suitable,  handsome,  and  durable  monu- 
meat,  the  expense  to  be  met  and  provided  from  the  surplus  property  that  should 
remaia  after  payment  of  the  above  legacies  and  bequests,  &c."  After  which  he 
gaTe  *  tbe  remainder  of  his  property  to  the  government  of  Bengal^  to  be  applied 
to  charitable,  benefidal,  and  public  works*  at  and  in  the  city  of  Dacca  in  Bengal^ 
for  the  exclusive  benefit  of  tne  native  inhabitants,  in  such  manner  as  they  and 
tbe  goremment  might  regard  as  most  conducive  to  that  end." 

Held, first,  that  the  direction  as  to  the  monument  was  not  a  charge  upon  the  residue, 
bttt  a  bequest  of  such  integral  part  of  the  residue  as  would  be  necessary  for  carrying 
the  direction  into  effect.  Secondly,  that  even  supposing  that  direction  to  be  void,  ^^  ^^ 
it  did  not  invalidate  the  subsequent  bequest  to  the  government  of  Bengal,  if  other^-  ^Z'  / 
vise  valid,  inasmuch  as  the  sum  necessary  for  carrying  the  direction  as  to  the  monu- 
nteot  into  effect  was  capable  of  being  ascertained.  Thirdly,  that  the  bequest  to 
the  eovemment  of  Bengal  was  a  good  charitable  bequest. 

Whether  the  direction  as  to  the  monument  is  void,  quaref 


/^e 
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proceeded  to  make  several  specific  and  pecu 
quests,  after  which  he  proceeded  as  follows :  — 

"  Stblyt  In  theeventof  my  demise  at  any  earl 
I  direct  and  enjoin  the  executors  and  administral 
untOjto  purchase  and  prepare  for  the  ultimate  i 
my  body,  and  also  for  the  removal  and  depoi 
remains  of  my  parents  and  sister,  now  lying  in 
a  vault  in  the  churchyard  of  Chipping  Ottgar, 
the  mount  that  is  contiguous,  surrounded  bj 
which  I  understand  to  be  the  property  at  prese 
Evaris,  on  the  summit  of  which  they  will  be  p 
cause  the  construcUon  of  a  suitable  and  ham 
well  as  durable  monument,  fronting  the  sur 
sides  of  the  mount  with  cedar,  and  cypress  ti 
manner  that  may  render  it  ornamental  to  the  I 
expenses  whereof  for  the  purchase,  the  constr 
the  monument,  &c.,  are  to  be  met  and  provi< 
the  surplus  property  that  will  and  may  be  foi 
the  payment  of,  and  discharge  shall  have  been 
the  above  legacies  and  bequests,  &c  And  thou 
that  the  Montaient  Mount  may  not  be  conse 
yet  direct  and  expressly  will  and  command, 
injunction  for  the  place  of  final  interment  be  a 
attended  to,  and  carried  into  instant  ei!ect  a 
pletioii." 

"  9thly,  I  will,  devise  give,  and  bequeath 
mainder  of  my  property,  of  whatsoever  kind  and 
tion,  and  that  may  arise  from  the  sale  of  m 
after  deducting  the  annual  amount  that  will  be 
to  defray  the  keep  of  my  horses,  (which  I  will  ai 
be  preserved  as  pensioners,  and  never,  under 
or  pretence,  to  be  used,  rode,  or  driven,  or  a\ 
labour,)  to  the  government  of  Bengal,  for  the 
purpose  of  that  government  applying  the  ar 
cl 


Beynolds. 
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charitable,  beneficial,  and  public  works  «t  and  in  the        1841. 
city  of  Dacca  in  Bengal^  the  inteiit  of  such  bequest  and     ^m^^^^"^ 
direction  being,  that  the  amount  shall  be  applied  ex-     _     v. 
cIoslTely  to  die  benefit  of  the  native  inhabitants,  in  the 
nuumer  they  and  the  gorernment  may  regard  to  be 
most  condociye  to  that  end.''     In  a  subsequent  part  of 
his  will  the  testator  appointed  Henry  Revett  Beynolds^ 
Jan.,  and  Joseph  JVilliam  Thruppj  his  executors. 

Shortly  after  the  testator's  death  the  bill  was  filed  by 
his  widow  (partly,  as  a  creditor  against  his  estate  under 
the  trusts  of  her  marriage  settlement  and  of  a  separation 
deed  which  he  had  executed  shordv  before  his  death, 
aod  partly,  as  claiming  an  interest  in  the  residue,  which, 
she  contended,  was  ineffectually  disposed  of  by  the 
above  recited  clauses  of  the  will)  against  the  executors 
of  the  will,  the  trustees  of  the  settlement  and  separation 
deed,  John  Mitford  and  Anne^  the  wife  of  Henry 
Receil  Reynolds  the  elder  (who  were  alleged  to  be  the 
testator's  only  next  of  kin  at  the  time  of  his  death),  the 
tost  India  Company,  and  the  Attorney-General.  The 
bill  prayed,  amongst  other  things,  a  declaration  that  the 
bequest  contained* in  the  ninth  clause  of  the  will  was 
void,  and  also  a  declaration  that  the  directions  contained 
in  the  eighth  clause  respecting  the  monument,  were 
illegal  and  of  no  effect. 

By  the  decree  made  on  the  hearing  of  the  cause  be- 
fore the  Vice-Chancellor  of  England,  on  the  8th  of 
June  18S8,  it  was,  amongst  other  things,  declared  ^Uhat 
the  bequest  of  the  residue,  in  the  testator's  will  con- 
tained, was  a  good  and  valid  bequest  for  the  charitable 
purposes  therein  mentioned,"  and  it  was  referred  to 
the  Master  to  make  the  usual  inquiries  as  to  the  next 
of  kin  of  the  testator  living  at  the  time  of  his  death,  and 
if  the  Master  should  find  that  such  next  of  kin,  or  the 

representatives 
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1841.        repreBentatives  of  such  of  them,  if  an^Ti  as  * 
'^TT^^^^^    '^"^  parties  to  the  suit,  he  was  then  to  procei 
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the  usual  accounts  of  the  testator's  estate. 

The  Plaintiff  appealed  against  so  much  of  tl 
as  declared  the  validity  of  the  bequest  to  tfai 
ment  of  Bengal,  and  the  appeal  came  on  to 
before  Lord  ColltrAam  C  on  the  21&t  of  Jt 
but  his  Lordship  refused  to  decide  the  questi 
by  the  appeal,  until  the  inquiries  and  accounts 
by  the  decree  should  have  been  taken,  and  i 
ence  of  a  residue  ascertained.  Jn  the  meanti 
ever,  he  directed  a  further  reference  to  the  ] 
inquire  who  was  meant  by  the  testator  by  thi 
tion  in  his  will  of  "  the  government  of  Bengal  i 

The  Master,  by  a  separate  report,  dated  th 
December  1839,  found  that  by  thegovemmeni 
gal,  the  testator  intended  to  designate  tbe 
government  of  Fort  William  in  Bengal,  as  i 
under  the  provisions  of  the  3  &  4  W.  4.  c.  8j 
date  of  bis  will,  and  that  such  government  was 
had  ever  since  been  vested  in  tbe  Governor-G 
India  alone.  In  consequence  of  that  report,  t( 
Auckland,  the  then  Governor-General  of  /t: 
made  a  party  to  the  suit  by  amendment;  and  tl 
having  afterwards  made  his  general  report,  fr< 
it  appeared  that  testator's  next  of  kin  were  b 
Court,  and  that  there  was  a  considerable  residi 

The  appeal  now  came  on  again,  to  be  heard 

Mr.  Beliell,  Mr.  Bussell,  ftnd  Mr.  Heath, 
peared  for  the  Plaintiff. 

Mr.  Wakefield,  Mr.  Turner,  Mr.  EUism,  . 
Jemnielt,  for  the  next  of  kin. 
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}iT.  RickardSf  Mr,  Uqydf  and  Mr.  Wigramf  for  the        184K 
East  India  Company  and  the  Earl  of  Auckland,  ZT^^^^ 

V. 

Mr.  Twiss  and  Mr.  Wray,  for  the  Attorney-General.      ^^^^^^^^ 

Mr.  Koe  and  Mr.  Boupelly  for  the  executors. 

• 

All  the  points  raised  in  the  argument  are  noticed  and 
faliy  discussed  by  the  Lord  Chancellor  in  his  judg- 
ment 


The  cases  cited  were  the  following :  — 

Hawse  v.  Chapman  {a),  Tcnxmley  v.  BedweU  (i).  Chap- 
nian  ?.  Braam  (c),  Moggridge  v.  ThackweU  (rf),  Morice 
V.  Bishop  of  Durham  (e\  AUomey^General  v.  Davies  {g\ 
Vezey  v.  Jamson  (A),  Attorney-General  v.  Comber  (f ), 
Attorney-General  v.  Heelis  (A),  British  Museum  v. 
Whiteif)^  PcnoeU  v.  Attorney-General  (m)^  James  v. 
Men  (»),  Attorney-General  v.  Hinxman  (o),  Ommaney  v. 
Bafefer  (j)),  Ba^  v.  iSu^/on  (y),  Fender  v.  Garlike  (r), 
ifl^A/  V.  Knight  (s),  Mellick  v.  Asylum  (/),  Provost  of 
Edinburgh  v.  Aubery  (tt),  Williams  v.  Jcm^s  (t;).  Attorney^ 
General  v.  Lepine  (to),  jBm«y  v.  f/i7/  (x),  Attomey-Ge- 
««Tff/  7.  Stephens  (y),  2>^  T/temmines  v.  2>tf  Bonneval  (2),  . 


(«)  4  fer.  542. 
(^)  6  Fri.  194. 
(0  iUi.  404. 

((0  7  Ftf J,  36. ;  see  50.  note. 

(0  9  re«.599.,  10  F^«.  528. 

(g)  /6id:  535. 

(A)  IS.^  S.  69. 

(i)  S  5.  ^  5.  95. 

(*)  IWrf.  67. 

(/)  i^.  594. 

(k)  3  Ifirr.  48. 

W  IHd.  17. 


(0)  2  J.  ♦  »F.  270. 
Ip)  T.  4"  -R.  260. 
ig)  1  Jr<?m,  234. 
(r)  1  -R.  4-  Af.  232. 
(«)  3  Btfov.  148. 
(t)  Jac.  180. 
(tt)  Amb.  236. 
(p)  i6M/.  651. 
{w)  2  Swanst.  181. 
(jr)  1  iZtMi.  112. 
(5^)  5  ilfyA  4-  -iT.  347. 
(s)  5  RttU.  288. 
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Doe  V.  Pitcher  {a),  Attoma/'Gmeral  v.  Earl 
dale  (6),  Williams  v.  Ketshaw  (c).  Mayor  of 
East  India  Co7npata/{d),  Ellis  v.  Selbj/.  {e) 

The  Ijokd  Chancellor. 

This  is  a  question  arising  out  of  the  will 
Mitford.  The  testator,  after  providing  for  the  p 
bis  debts  and  legacies,  proceeds  as  follows: — ' 
I  will,  devise,  give,  and  bequeath  the  remaind 
property  to  the  government  of  Bengal,  for  Ui 
purpose  of  that  government  applying  the  a 
charitable,  beneficial,  and  public  works  at  ar 
city  of  Dacca  in  Bengal^  the  intent  of  such  be 
donation  being  that  the  amount  shall  be  appli 
sively  to  the  benefit  of  the  native  inhabitan 
manner  they  and  the  government  may  regi 
most  conducive  to  that  end." 

The  first  and  main  question  is,  whether  this 
charitable  bequest.  The  money  is  to  be  s 
charitable,  beneficial,  and  public  works  at  «i 
city  of  Dacca  in  Bengal.  If  these  words,  as 
tended  upon  the  authority  of  Williams  v,  Kersht 
to  be  taken  distributively  and  not  conjuncti 
any  one  of  the  purposes  or  of  the  alternatives  ' 
constitute  a  valid  chariuble  bequest,  the  whole  i 
will,  of  course,  fail.  Upon  that  point  no  dout 
entertained.  But  this  is  not  the  whole  of  thi 
because  the  testator  goes  on  to  say  that  it  Is  '. 
that  the  money  shall  be  applied  exclusive) 
benefit  of  the  native  inhabitants  of  Dacca. 


(fl>  6  Taunt.  359.  (J)  1  Moort't  P.  I 

(j)  1  Sittt.  105.  (f)  1  3fy.  iCr.a 
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therefore^  the  whole  together,  the  meaning,  as  I  under-        1842. 

stand  ity  is  this,  that  the  money  shall  be  applied  to     ^T^^''^^ 

1  MiTFoao 

works  —  by  which  I  understand  something  to  be  con-  p. 

stnicted  or  established— for  the  benefit  of  the  native    ^^"o*^*- 
inhabitants  of  Dacca — not  for  any  particular  class  of 
the  Datire  bhabitants,  but  for  all  the  native  inhabitants 
in  general,  both  rich  and  poor  —  and  I  think  within  all  • 

die  authorities,  this  constitutes  a  valid  charitable  be- 
quest 

In  the  case  of  Jones  y.  Williams  (a),  which  was  before 
Lord  Camderiy  there  was  a  bequest  of  10002.  to  supply 
water  to  the  town  of  Chepstcno  for  the  use  of  the  inhabit- 
ants. That  was  considered  a  charitable  bequest  within 
the  statute  of  Elizabeth  ;  and  Lord  Catnderif  upon  that 
occasion,  stated  that  a  gift  for  general  or  public  use,  for 
the  poor  as  well  as  the  rich,  had  always  been  considered 
within  the  statute  of  Elizabeth^  as  a  good  charitable  be- 
Qoest.  Again,  in  a  case  which  was  cited  at  the  bar,  of 
Howse  V.  Chapman  (6),  Lord  Loughborough  decided  that 
a  gift  for  the  improvement  of  the  city  of  Bath  was, 
from  its  general  nature,  a  good  charitable  bequest* 
And  in  another  case  which  was  also  referred  to,  the  case 
of  the  Botanical  Garden  at  Stockwell  (c).  Lord  Eldon 
thoDght  that  the  testator's  having  added  in  his  will,  that 
he  considered  it  would  be  a  public  benefit,  gave  to 
the  bequest  the  character  of  charity,  and  consequently 
that  the  gift  was  void  under  the  Statute  of  Mort- 
oiain.  So,  also,  in  the  case  of  the  Attomey^General  v. 
HeeUs(d)f  which  was  a  gift  of  funds  for  the  improvement 
oTdie  town  of  Bolton^  that  also,  from  its  general  nature, 
was  considered  as  a  valid  charitable  bequest,  and  the 
Vice-chancellor,  Sir  John  Leach,  upon  that  occasion 

stated 

(a)  Awb,  651.  (c)  TownJey  v.Bedweli,  6  Ves,  194. 

W  4  Vei.  54«.  (d)  2  S.^  S.  67. 
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stated  that  he  had  always  considered  the  rule 
any  lawrut  bequest  for  a  gCDersl  or  public  pu 
a  good  charitable  bequest  within  the  statute 
betk,  and  he  instanced  the  case  of  money  giv 
purpose  of  building  a  sessions  house  for  the  c 
other  similar  cases  which  had  been  consid 
their  general  nature  as  good  charitable  beque 

Now  in  this  case,  according  to  the  construe 
I  put  upon  the  words  of  this  bequest  taken 
it  is  a  bequest  of  money  to  be  applied  in  the 
tion  or  establishment  of  some  works  for  tl 
benefit  of  the  native  inhabiunu  of  Dacca,  ft 
as  well  as  for  the  rich ;  and  I  think  that  co[ 
the  principle  of  the  cases  I  have  stated,  and  i 
under  the  statute  of  Etizabeth,  a  good  charitafa 

It  is  unnecessary  for  me  to  advert  to  the  ( 
to  the  Statute  of  Mortmain,  because  I  agrf 
was  slated  in  the  case  of  TAe  Maj/or  of  Li 
East  India  Company  (u),  that  the  Statute  of 
does  not  apply  to  India.  And  this  brings 
fore,  to  the  consideration  of  several  other 
which  have  been  made  to  this  bequest.  O 
it  is  difficult  to  ascertain,  and  uncertain, 
testator  meant  by  the  term  *'  native  inhi 
Dacca."  Now  I  apprehend  that  any  perst 
been  in  the  habit  of  communicating  with 
Indies  would  have  no  difficulty  upon  that  s 
there  were  any  real  difficulty,  it  might  be  rer 
reference  for  the  purpose  of  inquiring  as  to  d 
of  this  term.  But  I  apprehend  that  in  the  i 
person  who  has  been  in  the  habit  of  residing 
Indies  the  term  "  native  inhabiuuts  of  Daca 

(a)  1  Moore'i  P.C.  Cai.  17S. 
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in  contradistinction  to  the  Eurcpean  inhabitants^  or  the  1842. 

descendants  of  European  inhabitants ;  and  that,  I  con-  -^^wokd 

ceive,  was  the  sense  in  which  the  term  was  used  by  «• 
the  testator  in  this  instance. 

Again  it  is  said,  how  can  any  works  be  ezclusively 
for  the  use  of  the  native  inhabitants  ?  And  the  instance 
was  given,  I  think  by  Mr.  IVakefiddf  of  a  monument, 
whidi  all  persons  would  see  and  all  persons  would  en- 
joy as  far  as  it  was  capable  of  being  enjoyed.  But  many 
instances  might  be  put  of  works  that  might  be  applied 
exclusively  to  the  benefit  of  the  native  inhabitants—* 
bospitals  for  the  benefit  of  the  native  inhabitants  only 
—  baths  for  the  benefit  of  the  native  inhabitants  only — 
gardens,  and  various  other  establishments  might  be  sug- 
gested which  would  satisfy  the  words  **  for  the  exclusive 
benefit  of  the  native  inhabitants." 

Another  objection  which  was  made  was  this,  that  this 
fond  might  be  applied  to  idolatrous  purposes,  to  the 
bniiding  of  a  temple  for  the  worshipping  of  idols,  and 
other  objectionable  purposes.  The  answer  to  this,  I 
think,  is  obvious.  The  gift  is  *<  for  the  benefit  of 
the  native  inhabitants."  This  Court  would  not  consider 
such  an  implication  of  the  funds  as  being  for  the  benefit 
or  the  native  inhabitants,  nor  would  any  other  Court, 
administered  upon  the  principles  of  this  Court,  consider 
that  an  application  of  the  fund  for  the  purpose  of  en- 
couraging idolatry  could  be  for  the  benefit  of  the 
native  inhabitants  of  Dacca  ;  and  I  understand  from  the 
acts  of  parliament  (a),  by  which  the  Supreme  Court  of 
Calcutta  was  founded,  and  from  the  proceedings  in  the 
case  of  the  Mayor  of  Ijfons  v.  The  East  India  Company^ 
that  the  Supreme  Court  of  Calcutta  exercises  an  equit- 
able 

(a)  ISC^.S.  c.^^  SI  G'.ff.  C.70* 

VouL  O 
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able  jnriidiotian,  nmiUr  to  and  correipondiiig 
equitable  jariadktkn  of  this  Conrtf  iocluding 
dictioQ  ezerdaed  by  this  Court  in  matters  ol 
Any  application,  therefore,  of  the  fonds  for  i 
purposes  would  not  be  considered  by  that  C 
proper  application  within  the  meaning  of  the 
and  would  be  controlled,  tegnkted,  and  restrs 
appears  to  me,  therefor^  that  the  mooey  in 
bein^  by  the  will  (tf  the  testatOT,  directed  to 
for  diis  purpose  to  the  gOTemment  t^  Bengi 
goremment  of  Bengal  is  found  by  the  repo: 
Master  to  be  the  Oo* ernor-General  of  India^  tl 
ought  to  be  paid  over  to  the  Govemor-Genaral 
as  in  the  case  of  foreign  charities,  for  the  pi 
bong  ^plied  to  the  purposes  mentioned  in  the 

But  then  it  is  said,  this  Court  will  not  pari 
fund,  because  it  may  lead  to  abuse,  that  the  C 
General  may  misi^ply  this  fund,  may  not  i 
this  trust  in  a  manner  <^  which  this  Cou 
approve,  and  that  be  is  amenable  to  no  trib 
subject  to  no  control  This  also,  I  ^pn 
incorrect  When  you  come  to  look  at  thi 
by  which  that  Court  is  founded  and  regulat* 
pears  that  the  Governor- General  is  subject  to 
diction  and  control  of  the  Supreme  Court  of 
exc^t  when  he  is  acting  entirely  in  bis  public 
as  Governor-General  in  council.  Now,  in  i 
be  is  receiving  the  funds  oS  a  private  individu 
applied  according  to  the  will  of  that  individi 
does  not  receive  them  for  the  purpose  of  dii 
any  duty,  or  any  trust  which  is  cast  upon  hii 
public ;  he  is  not  responsible  to  the  govemme 
her  Majesty,  or  to  the  EaA  India  company, 
manner  in  which  be  discharges  this  trust;  b 
acting  as  Govemor-Geoeral  in  council ;  and,  I 
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I  apprehend,  he  is  amenable  to  the  tribunal  of  the  Su-        1848. 
preme  Court  of  Calcutta^  precisely  in  the  same  way  as  if    Tp^^^^**^ 
be  was  acting  in  any  ordinary  case  as  an  individual.  v. 

BSTMOIDS. 

Another  difficulty,  however,  was  suggested,  which 
was  of  this  nature*  This  charity  is  to  be  administered 
for  the  benefit  of  the  native  inhabitants  of  Dacca,  ac- 
confing  to  the  opinion  of  the  Oovemor^General  and  the 
nathre  inhabitants,  of  what  shall  be  for  their  benefit : 
and  it  is  said,  What  are  you  to  do  if  they  differ  as  to 
the  mode  of  distribution  and  application  ?  In  that  case 
I  think  the  answer  is  obvious*  You  could  not  apply 
the  fund  to  any  diaritable  object  until  they  agreed^  or 
ontil  the  Coort,  if  the  Court  thought  itself  justified  in 
doing  80,  should  interfere  for  that  purpose.  But  the 
same  difficulty  would  exist  in  a  great  variety  of  cases* 
If  property  is  {^ven  for  a  charitable  object  to  A.  and 
£•}  to  be  applied  to  such  charitable  institutions  in  this 
metropolis  as  they  shall  agree  upon,  they  may  differ; 
bat  such  a  bequest  was  never  considered  on  that  ac- 
coant  as  not  constituting  a  valid  bequest  It  appears 
to  me,  therefore,  that  these  objections  are  objections 
that  do  not  weigh  in  this  case,  and  ought  not  to  govern 
the  decision  of  the  Court. 

Bot  then  there  is  another  objection  — an  objection 
which  was  not  presented  to  the  consideration  of  the 
Vice»Chanoellor  when  the  case  was  argued  before  him ; 
aod  that  objection  arises  out  of  the  eighth  clause,  which 
precedes  that  on  which  I  have  been  commenting.  The 
danse  is  m  these  terms.  [His  Lordship  read  the  eighth 
chmse,  and  proceeded  — ']  Now  it  b  argued  that  this  is 
a  void  bequest ;  and  that  this  being  a  void  bequest,  and 
the  amoont  which  it  will  be  necessary  to  expend  for  the 
purpose  of  carrying  this  design  into  effect,  if  it  could  be 
legally  carried  into  effect,  being  uncertain,  and  this 

O  2  being 
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being  to  be  paid  out  of  the  residue,  and  the  rem 
of  the  residue  being  to  be  applied  to  the  ch« 
objects  to  which  I  have  already  adyerted,  list 
'  lum  to  be  applied  to  this  object  is  uncertain,  the! 
also  must  be  made  uncertain,  and  therefore  th 
ultimate  residue  applicable  to  the  charitable  p 
being  nncertain,  the  gift  would  be  void  within  th 
sion  in  Chupmim  v.  Brmm  («),  and  I  think  in  the .« 
Gaera  ».  Zta»»  (i),  and  in  the  more  recent  dec 
Ttie  Mormn-Gaaral  v.  Hitamm  (c).  Now,  as 
that  this  U  a  void  bequest  (I  am  aware  that  th 
matter  which  is  controverted),  it  is  payable  out 
residue,  because  it  is  payable  out  of  the  surpl 
the  payment  of  debu  and  legacies ;  and  I  do  no 
what  consUtutes  the  residue,  but  the  surplus  a 
payment  of  the  debts  and  legacies.  And  it  is  i 
able  that  when  you  come  to  the  other  dispos 
speaks  of  the  remainder,  that  is,  the  remainder  i 
those  previous  objecU  have  been  satisfied,  and, 
others,  this  object  as  to  the  mausoleum  or  moi 
which  is  to  be  paid,  as  I  consider,  out  of  the 
Then  Uie  only  question  b  this,  is  this  so  unce 
its  nature  (assuming  that  it  is  a  void  bequest),  st 
Uin  as  to  the  amount  that  would  be  required  f 
to  vitiate  the  bequest  to  the  charity  to  which 
adverted? 

Now,  iit  the  case  of  Ckapman  v.  Bwm,  the 
of  the  Rolls,  Sir  William  Granlt  was  very  des 
possible,  of  preventing  this  consequence.  Thi 
bequest  for  a  chapel.  He  saya,  the  chapel  is 
fined,  the  nature  and  size  of  it  is  not  ascertair 
there  is  no  locality  appointed.    If  1  knew  whei 


(4)  S  Fet.  S9S,  JL,.««-.W^« — 
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to  be  built,  I  might  fonn  some  opinion  as  to  •what 
would  be  required  for  the  population  of  that  district, 
and  I  might,  under  such  circumstances,  refer  it  to  the 
Master  for  the  purpose  of  ascertaining  what  sum  would 
be  saflScient  for  the  purpose  of  satisfying  this  bequest. 
Now  those  difficulties  which  existed  in  the  case  of 
Chtqtman  v.  Brawn  have  no  existence,  as  it  appears  to 
me,  in  the  present  instance.    The  place  is  defined,  the 
Teiy  qx>t  is  pointed  out,  and  the  extent  required  for 
tbe  purchase.    The  monument  is  to  contain  the  body 
of  the  testator,  and  the  bodies  of  his  two  parents,  and 
of  his  sister.     The  proper  size  of  it,  therefore,  is  easily 
ascertained.    It  is  to  be  a  suitable  and  handsome  mo- 
nument, and  durable,  that  is,  built  of  durable  materials, 
and  in  a  durable  way.     It  does  not  appear  to  me,  there- 
fore, that  there  is  in  this  case  that  difficulty  which 
existed  in  the  case  of  Chapman  v.  Brcwiy  and  which 
the  Master  of  tbe  Rolls  there  thought  to  be  insur- 
mountable, and  which  prevented  him  from  referring  it 
as  a  matter  of  inquiry  to  the  Master.    And  it  does  not 
appear  to  me  that  there  is  in  this  case  any  difficulty, 
bat  that  it  may  be  referred  to  the  Master  for  the  pur- 
pose of  ascertaining  what  would  be  a  proper  sum  to 
carry  that  intention  of  the  testator  into  effect.    That 
smii  being  once  ascertained,  would  be  deducted  from 
the  residue,  which  would  render  the  amount  applicable 
to  the  charitable  object  certain,  and  that  would  get  rid  of 
tbe^  objection  which  has  been  raised  upon  this  ground. 


1842. 


MlTPOBD 
V, 
RSYN0L08«  ^ 


It  appears  to  me,  taking  all  these  matters  into  con- 
sideration, that  this  is  a  good  charitable  bequest,  free 
from  any  valid  or  legal  objection  which  can  be  urged 
against  it,  and  that  this  Court  ought  ultimately  to  direct 
this  money  to  be  paid  over  to  the  Governor-General. 
But  all  this  is  premature.  The  Vice-Chancellor  has 
merely  declared  it  to  be  a  valid  cbarital^lc;  bluest,  and 

O  3  so 
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so  ftr  I  am  of  opinion  that  the  decree  is  righl 
however,  it  will  be  necesury  to  vary  it  in  oi 
namely,  for  the  porpoBe  of  identifying  what 
able  bequest  is,  to  which  the  decree  refers : 
the  direction  as  to  the  mausoleum,  which  is 
by  the  decree,  is  to  be  considered  as  a  chi 
quest  —  not  a  superstitions  use,  but  a  charital 
—then  there  are  two  charitable  bequests  C( 
the  will ;  and  therefore  that  part  of  the  dec 
Vice-Chancellor,  in  whidi  he  has  declared 
charitable  bequest  of  the  residue  in  the  tet 
contained  is  a  valid  charitable  bequest," 
varied  so  as  to  identify  the  charitable  bequet 
he  refers,  namely,  that  which  relates  to  the 
of  Dacca.  That  is  the  only  alteration  which 
to  me,  at  this  moment,  necessary  to  make  in  t 


The  cause  now  coming  on,  by  the  Lord  C 
permission,  to  be  heard  before  bis  Lordship 
directions, 

Mr.  Bethell,  for  the  Plwntiff,  proposed  thai 
be  referred  to  the  Master  to  make  the  inquiry 
in  the  foregoing  judgment,  respecting  the  n 
whereupon 

Mr.  JVigram,  on  behalf  of  the  Dacca  ch 
mitted  that  the  Court  should  first  decide  w 
bequest  for  the  monument  was  merely  a  ch 
the  residue,  or  an  appropriation  of  an  integi 
the  residue,  and  if  it  was  merely  a  charge,  th< 
the  bequest  was  valid ;  because,  if  it  were  I 
merely  a  charge  on  the  residue,  and  invalid, 
residue  would  belong  to  the  Dacca  charityi  an 
posed  inquiry  would  be  useless ;  bnt 
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The  Lord  Chancxllob  said,  1848. 

I  consider  that  I  have  already  dedded  the  first  ques-  Mitfoud 
tion.  The  expense  of  constructing  the  monument  was  t>.ynold 
to  be  defrayed  out  of  the  property  which  should  remain 
after  payment  of  the  testator's  debts  and  l^acies :  what 
is  that  but  the  residue  ?  Then,  when  he  comes  to  the 
Dacca  charity,  he  says,  ^^  I  give  the  remainder  of  my 
property  ** — from  which  I  understand,  what  remains  of 
the  residue  after  building  the  monument  —  *<  to  the  go- 
vernment of  Bengalj*'  &c.  I  think,  therefore,  the  pro- 
per course  will  be  to  reserve  the  question  as  to  the 
ralidity  of  the  bequest  for  the  monument,  and  to  refer 
it  to  the  Master  to  inquire  what  sum  would  be  rea- 
sonably  required  for  the  purpose  of  carrying  into  effect 
the  directions  of  the  testator,  by  which  he  provides,  &&, 
adopting  the  very  words  of  the  eighth  clause.  That 
form  of  reference  •  will  leave  the  question,  as  to  the 
validity  of  the  bequest,  open. 

Mr.  BetJidl  then  asked  for  the  costs  of  all  parties 
oat  of  the  estate,  including  the  costs  of  the  appeal,  as 
between  solicitor  and  client,  and  cited  Moggridge  v. 
ThackMU.  {a) 

Mr.  7\dij5,  for  the  Attorney-General,  and  Mr.  Wtgram^ 
for  the  East  India  Company,  opposedj^it,  except  as  to 
the  costs  of  the  executors,  but 

The  Lord  Chancellor  said,  he  thought  the  case  was 
a  very  proper  one  for  an  appeal,  and  that  considering 
the  nature  of  the  will,  it  was  very  reasonable  that  all 
parties  should  have  their  costs  as  between  solicitor  and 
client,  including  the  costs  of  the  appeal. 

(a)  7  Ves»  36. ;  see  p.  88. 
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THORPE  V.  MATTINGLEY. 


lere  one  of  CI^HIS  was  a  tithe  suit,  on  the  hearing  of 

limit  died  **>*  Court  of  Exchequer,   on  the  ISli 

Jing  their  ]8S7,  a  decree  was  made  for  an  account  aga' 

Houic  or  DefendeDts  except  Edmund  Plowdm,  as  aga 

H  UK  of  *^^  ^''^  '""^  dismissed,  but  without  costs, 

da  having 

lilted  hif  All  the  Defendants  appealed  from  that  dei 

et,  on  House  o(  Iwords;  and  Edmund  Plaadm   hf 

r  petition,  i^^fgre  the  appeal  came  on  to  be  heard,  his 

amei  lo  '^'^                                               ' 

appral,  and   another  person  who,  on  his  death,  ha 

le  an  order  '*"8"*  •"  *"•'  <*f  ^^^  lands,  in  respect  of  whi 

ingihe  been  made  a  Defendant,  were,  by  two  ord 

^.m'iMkg  House  of  Lords,  dated  respectively  the  29th  ^ 

bill  as  and  the   1st  August  1839,  admitted  as  part 

nil  that  "^                 '                           i~ 

endiint  appeal. 

i,  rtat  By  the  order  of  the  House  of  Lords  on  i 

u  be  made  dated  the  6th  F^ruary  1 841,  the  decree  belc 

Court"  'efsed,  end  the  bill  dismissed  with  costs  as  i 

w  without  tlie  Defendants,  and  the  cause  was,  in  the  u. 

(«^t."^'"^  remitted  back  to  the  Court  below,  with  a  di 

do  therein  as  should  be  consistent  with  t 

menu 


On  the  5th  of  July  1841,  an  application  wi 
the  Court  of  Exchequer,  upon  notice,  by  the 
Defendants  and  the  executors  of  Edmund  Plo 
the  last-mentioned  order  of  the  House  of  Lc 
be  made  an  order  of  that  Court,  and  an  order 
accordingly;  but  that  order  not  having  been 
before  the  I5th  October  18*1,  when  the  eqv 
diction  of  the  Court  of  Exchequer  was  trani 
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the  Court  of  Chancery,  it  was  ultunately  entered  as  an        1842* 
order  of  this  Court 


The  Plaintiff  then  presented  an  appeal  petition  to 
the  Lord  Chancellor^  praying  that  the  last-mentioned 
order  might  be  discharged  with  costs. 

The  petition  now  coming  on  to  be  heard, 

Mr.  Swanstofiy  in  support  of  it,  contended  that  the 
order  in  question  was  irregular,  having  been  made 
before  the  suit  had  been  duly  revived.  When  the  House 
of  Lords  directed  its  own  order  to  be  made  an  order  of 
the  Court  below,  it  must  be  taken  to  have  meant  that 
that  should  be  done  in  such  a  manner  as  might  be  con- 
sistent with  the  forms  and  practice  of  that  Court.  And 
he  referred  to  the  case  of  Bertie  v.  Lord  Falkland,  (a) 

Mr.  BetheU  and  Mr.  Flemings  contri* 

Mr.  Swanstarij  in  reply. 

The  Lord  Chancellor. 

I  think  the  order  pronounced  by  the  Court  of  Ex- 
chequer was  quite  right  What  the  House  of  Lords 
intended  is  evident.  They  dealt  with  the  record  as  it 
stood;  but,  in  order  that  substantial  justice  might  be 
done,  they  took  care  that  the  representatives  of  Edmund 
Plawden  should  be  before  them:  having  heard  them, 
however,  they  then  dealt  with  the  record  as  it  was,  and 
accordingly,  in  dismissing  the  bill,  they  dismissed  it  as 
against  Edmund  Plffwden^  although  he  was  then  dead, 
he  bemg  the  party  actually  upon  the  record.  There- 
fore, when  they  directed  the  Court  of  Exchequer  to  make 

their 

(a)  Macqueen^s  Prac.  in  the  Houte  of  Lords,  S76. 


Thorpb 
Mattinglsy. 
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dieir  order  an  order  of  that  Court,  they  dti 

Court  to  dismiss  the  bill  as  agaiost  Ednamd 

and  it  was  not  necessary,  for  that  purpose,  t 

'  repretentatives  before  the  Court  of  Excheqae 

Petition  dismissed 


ANDERSON  v.  WALLIS. 


appeal. 


DiMniMtl  of  TN  this  case,  which  is  reported  on  the  hem 

beariDg,  on  >ti  Messrs.  Youtige  and  CoUj/a^i  Exchequ 

the  ground  rf  ^^^  „       jgg    ^^  ^^^^  dismissing  the  bill 

miijomder  of  "^                                                  " 

PlaintilTs  and  on  the  ground  of  misjoinder  of  FlointiK  and 

mtwi^iuit   '"»tte"  of  suit.  *««  affirmed  by  the  Lord 
affirmed  on       on  appeal,  on  the  same  ground  and  for  the 
sons  as  are  assigned  in  the  judgment  below. 

In  addition  to  the  authorities  which  appe 
been  cited  in  the  Court  below,  the  following 
on  the  argument  of  the  appeal :  Mtt^ 
Hawke  {a\  Gemmet  v.  Block  (i),  Cowiey  y. 
Buckeridge  v.  Giasse  (d),  Hi^art  v.  Cuits.  (f 

(o)  Citedar.j-J.  5E0.  id)  Cr.iPh.iat 

(i)  aDkt.  SIS.  (e)  Ibid.  19T.i  *e 

(e)  9  Sim.  899. 
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o 


In  the  Matter  of  the  Stat  5  Vict.  c.  5.,  and  is^s. 

In  the  Matter  of  the  MARQUIS  OF  HERTFORD.        -D«?i  i«.' 

1845. 

yov,  18. 

N  the  2d  of  Jung  the  Marqais  of  Hertford^  as  resi-  An  order 
dnary  legatee  of  his  late  father,  obtained  an  order  ^y^^^^  Y. 
ex  parte  from  Vice-Chancellor  Wigi^am  under  the  fourth  «•  •4i  to  re- 
section of  the  above-mentioned  act,  to  restrain  the  trans-  transfer  of 

fer  of  a  sum  of  4p0002.  new  S  J  per  cent,  annuities  then  •fo^k,  con* 

.  *.  ^T  «  1      I     t  I  tinues  in  force, 

standing  in  the  name  of  Nicholas  Smsse,  who  had  been  until  dit- 

TflJet  to  the  late  Marquis,  and  against  whom  an  indict-  ^^y'ff  hL'i  ^^n 
ment  was  then  pending  for  the  embezzlement  of  the  filed  for  tlie 
money  with  which  the  stock  had  been  purchased.     On  IlJ3*on"a'mo-' 
.  the  1st  of  Jtify  that  order  was  discharged  by  the  Vice-  tion  being 
Chancellor  with  costs,  on  the  ground  that  no  bill  had  j^Bde  to  dis- 
been  filed,  and  that  the  restraining  order  could  not  chaise  it,  the 

®  Court  will 

properly  be  continued  after  suflBcient  time  had  been  allow  affi- 
aDowed  for  that  purpose,  (a)      The  Marquis  however  Jj^j^jl/^^  j^ 
haying  appealed  from  that  decision  to  the  Lord  Chan-  opposition  to 

11        the  answer,  if 
cellor,   then  filed,  as 

(a)  See  1  Hare^  584.  in  support  of 

Vol.  I.  P  '*• 


S04  CASES  IN  CHAKCERY. 

184S.  cellor,  the  execation  of  the  order  oFthe  1st 
^^^  by  arrangenwnt  between  the  pardei,  so^iem 
Ths  Harquii  appeal  motion  coald  be  heard.  Id  the  tnesi 
orHKKTroRD.  di^jtm^t  was  tried,  and  Smtse  was  acquitted 
ISth  of  Ju^,  being  a  few  days  after  the  acqait 
qiiis  filed  a  bill  against  Suiste,  the  GoTcmc 
paiiy  of  the  Bank  of  Etiglaiidt  and  the  exec 
late  Marquis,  alleging  that  the  stock  bad  bee 
by  Suisie  with  the  prodace  of  cert^  cheqc 
had  received  from  the  late  Marquis  for  th( 
paying  bills,  and  praying  that  Suiae  migbt 
a  trustee  of  the  slock  for  the  Flaind^  and 
junction  might  be  granted  to  restrain  the  ti 
On  the  ISth  of  ,Mtf  the  appeal  motion  can 
the  Lord  Chancellor  (a)>  when  an  order  w 
consent,  continuing  the  restraining  order  i 
part  of  the  stock,  and  reserving  the  costs  of 


In  the  course  of  tbe  next  Michadmat  tent 
any  answer  had  been  put  m  to  the  bill,  a 
made  on  behalf  of  ^w,  who  had  in  the  me 
abroad,  to  discharge  the  order  of  the  19tbol 

Mr.  Sharpe  and  Mr.  De  Gex,  in  support  ol 
contended  that  the  restraining  order  was  m 
visional  remedy,  which  was  intended  to  enui 
a  bill  could  be  filed,  and  an  injunction  obta 
suit ;  and  that,  as  no  such  injunction  had  beei 
they  were  entitled,  as  of  course,  to  have  the 
order  discharged. 

Sir  CkarUs  Wetherell  and  Mr.  Schomberg,  i 
quis  of  Herybri,  submitted  that,  upon  a  bill 

(•)  &MaiiJ},p.lO». 
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the  Kstndniiig  pnler  pretionsly  obtfuned  under  the  Act       1842. 
ns  to  be  tvesl^  in  all  respeotsa&an  injunction  obtained     ""^^""^^^^ 
in  tile  maa^  and  that  it  wm  unnecessary  to  move  for  «  The  Marquis 
oewiiyanctjkHi;  they,  asked  however  that,  at  all  events,  ©fHwiwoBD. 
the  iDotiop  might  stund  over,  in  order  that  they  might 
bave  an  opportunity  of  aiiswering  certain  affidavits  which 
bad  been  filed  by  the  other  side  within  two  days  before 
tlie  motion  was  made. 

JieLoEik  Ghahgbxxob. 

As  this  is  the  first  case  that  has  occurred  upon  the 
new  Act,  it  is  necessary  to  proceed  with  cantion.  I  think 
the  best  coarse  will  be  to  let  the  motion  stand  over  in 
order  diat  Sr  Charles  JVetherelPs  client  may  have  an 
opportonily  of  giving  a  counter  notice  of  motion  for  an 
bJQDction  in  the  cause— the  motion  may  be  in  the  alter- 
oitiTe^  either  that  the  existing  injunction  may  be  con- 
tinued or  a  new  one  granted.  Let  the  two  motions  come 
00  together  on  the  first  seal  day  after  term.  We  shall 
then  see,  from  the  course  which  the  argument  takes,  what 
vitt  be  the  proper  practice  in  such  cases. 


The  motion  accordingly  stood  over,  and  the  Plaintiff 
gsTe  a  notice  of  motion  in  the  alternative  suggested  by 
the  Lvd  Chancellor,  but  not  until  after  Suisse  had  put 
in  his  answer  to  the  bill. 

The  two  motions  now  coming  on  together. 

Mr.  Sharpe  and  Mr.  De  Gex^  for  Nicholas  Suisse^  ob-  Dec.  lo. 
jected  to  the  reading  of  any  affidavits  in  opposition  to 
the  answer,  on  either  motion.  The  question  at  issue 
being  simply  a  question  of  title  to  the  stock,  it  was  clear, 
aocordbg  to  established  practice,  that  affidavits  could 
not  be  read  in  opposition  to  the  answer,  on  the  Plain- 

P  2  tiff's 
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ISiS.       ttff 's  motion  for  a  new  injunction :  and  i^  i 

j'''*^     contended  by  the  other  side  on  the  form 

The  HirquU   the  restraining  order  was  to  be  treated,  afu 

as  en  injunction  obtained  in  the  cause,  aS 

equally  inadmissible,  after  an  answer  had  I 

upon  the  motion  to  discharge  that  order. 

Sir  C.  Welherell  and  yit.Schmberg,  contn 

The  authorities  cited  were  S  Dan.  Pr.  9t 
the  cases  there  referred  to. 

The  Lord  Chancellor  reserved  the  ob, 
suggested  that  the  most  convenient  course 
dispose  of  both  the  motions  on  one  argument 
purpose  he  would  hear  the  whole  case  as  it 
the  affidavits  as  well  as  upon  the  answer, 
separate  the  different  parts  of  the  evidence 
in  case  be  should  be  of  opinion  that,  with  i 
either  motion,  any  part  of  it  ought  to  be  rejt 

That  course  was  accordingly  adopted,  ani 
ment  proceeded,  upon  the  merits. 

The  Plaintiff's  case  rested  on  the  affid 
had  been  filed  in  support  of  the  original  apj 
the  restraining  order,  and  in  opposition  to 
of  (he  1 3th  of  Ju3if  to  discharge  that  order, 
affidavits,  several  of  the  identical  baok  note: 
been  received  by  Suisse,  in  payment  of  chequ< 
the  late  Marquis,  on  his  bankers,  to  an  amoi 
ing  the  value  of  the  stock  in  question,  were 
have  been  delivered  by  Suisse  to  his  broli 
purchase  of  part  of  the  4000/.  S  per  cents. 

The  substance  of  the  case  made  by  Suiss 
swer,  is  stated  by  the  Lord  Chancellor  in  hi: 
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1843.  I  have  read  and  considered  these  affidftvitSi  aad  the 

^^^v""^     answer  of  the  Defendant,  which  corresponds  in  sab- 

The  Marquis    stance  with  his  a£Bdavits.     It  is  obyious,  that  if  this 

of  Hbrtpord.  restraining  order  be  discharged,  there  will,  in  effect,  be 

an  end  of  the  suit  For  the  stock  will  be  sold  out,  and, 
as  the  Defendant  is  a  foreigner  residing  abroad,  it  w3I 
be  useless  to  proceed  further.  Still,  however,  if  I  were 
satisfied  with  the  answer  given  to  the  case  made  against 
the  Defendant,  I  should  not  on  this  account  alone  con- 
tinue the  restraint  But  without  meaning  to  prejudice 
the  ultimate  decision  of  the  cause,  I  am  compdled  in 
this  stage  of  the  proceeding  to  say  that  I  am  not 
satisfied  with  the  explanation  that  has  been  given. 

Considerable  reliance  has  been  placed  on  the  result 
of  the  trial ;  but  that  result  is,  with  me^  very  &r  from 
conclusive.  The  learned  Judge  very  properly  told  the 
jury,  that  if  the  matter  were  doubtful  it  would  be  their 
duty  to  acquit  the  prisoner.  He  suggested  to  them 
that  the  money  might  probably  have  been  a  gift  from 
the  late  Marquis ;  but  that  is  not  the  defence  set  up 
in  the  suit  or  in  these  aflSdavits.  The  Defendant  sajs 
he  acted  as  agent  for  the  Marquis  in  paying  very  large 
sums  of  money  on  his  account;  'that  the  produce  of 
the  cheques  which  he  received  for  that  purpose  was 
mixed  with  his  own  money,  and  that^  although  the 
sums  so  received,  or  a  part  of  them,  had  been  kid  out 
in  the  purcl^ase  of  his  stock,  he  had  applied  an  equal 
sum  of  his  own  money  on  account  of  the  Marquis. 
This  is  widely  different  from  the  explanatioQ  suggested 
by  the  learned  Judge  as  stated  in  the  affidavits  before 
me*  It  may  be  observed,  that  the  principles  applicable 
to  criminal  cases,  the  ooucse  of  the  propeeding,  and 
the  manner  of  conducting  the  yiqiiiry,  are  so  different 
from  the  mode  of  investigation  adopted  in  this  Court 
in  deciding  upon  the  civil  ri^^ts  of  parties,  that  the 

resolt 
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for  the  recorery  of  certain  tolli  or  daes,  which 
as  payable  to  bim  "  apon  and  for  coals  got 
Plaintiff  withiD  the  Defendant's  manor  and  s 
KHvof,  in  the  county  of  Glamorgan,  and  carrii 
the  said  manor,  and  sold  and  exported  to 
Swansea  bar ; "  to  which  action  the  Plaintiff  h 
the  general  istua. 

The  following  is  an  abstract  of  the  materii 
in  the  pleadings. 

The  bill — afler  suf^;esting  that  the  Defei 
mand  in  the  action  was  founded  on  an  all^ 
under  which  he  claimed  to  be  entitled,  as  l 
manor  and  seigniory  of  Kilvey,  to  a  payni< 
for  every  wey  of  coal  gotten  within  the  a 
and  carried  through  the  same,  and  sbld  tc 
Swansea  bar  —  charged:  Firstly,  that  the  i 
the  payment  hod  varied  at  different  times, 
as  the  wey  oh  which  the  td.  had  been  cli 
sometimes  been  a  wey  containing  144  bust 
bags,  and  at  other  times  a  wey  contained  2 
or  72  bags.  Secondly,  that  the  alleged  custoi 
differently  laid  at  different  times,  baring  some 
laid  as  including,  in  the  consideration  for  thi 
ways  and  places,  by  way  of  easement,  for  la; 
the  coal  by  the  side  of  the  river  Tawe,  wt 
into  Swansea  bay;  although,  as  the  bill  cb 
Defendant  did  not  famish  any  such  easem 
Plainti^  nor  was  he  the  owner  of  the  soil  < 
river,  nor  exclusively  the  owner  of  the  bs 
being  the  proper^  of  various  individual  p 
besides  which,  the  bill  charged,  that  such  east 
in  former  times  been  the  subject  of  specia 
between  the  predecessors  of  the  duke  and  1 
or  lessees  of  mines  within  the  manor;  aud 
stance  of  such  contracts  it  set  forth  an  indenti 
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December  1750,  hj  which  the  tl 
granted  to  ooe  Chautieey  Tatont 
intiff  claimed)  for  a  term  of  nioet] 
iTes  and  privileges  over  lands  I; 
I  mines  and  the  rirer  Xaae,  to 
oals,  with  power  to  build  wh 
!  shipment  of  the  same,  reserrii 
nd  his  heirs  all  such  customai 
were  or  should  from  time  to  t 
ible  to  them  as  lords  of  the  i 
ler  charged,  that  in  a  suit  iostit 
he  late  Duke  in  the  year  1688, 
een  laid  as  including,  iu  the  a 
lent,  such  easement  as  before 
Defendant  had  in  his  possession 
tted  the  27th  September  1686,  ii 
entry :  "for  every  wey  of  coal  wn 
od  sold  to  sea,  and  for  the  wayi 
1  by  the  water  side,  and  for  thi 
:  sum  of  id."  It  further  cbang 
ler  surveys,  inqubitions,  booki 
iring  the  terms,  or  supposed  ti 
Hn."      And  in    a    subsequent 

the  Defendant  had,  in  his  p 
>u8  deeds,  &&  "  relating  to  the  i 

the  truth  thereof  would  appeal 

ndant  by  his  answv,  after  stat 
er  things,  not  only  to  the 
KHvof,  but  to  the  castle  and  mai 
oyaldes  belonging  to  the  said 
nd  to  the  sea  shore  of  Svaasea 
Iter  channel  and  soil  of  the  rive 
harbour  of  Sioantea  and  the 
franchises,  and  privileges  therei 
lat,  with  respect  to  the  partic 
did  not  rest  bis  claim  to  it 
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1848.       on  dutonif  bnl  that  be  relied  geoemlly  opoD  the  im- 

^^^^    memoriality  of  the  pqrment,  to  himself  and  his  pre* 

9.  decesson  in  estate,  of  4feL  for  e^ery  wey  of  ooal  gotttti 

Bbaofoet.    ^^^^  ^®  manor  of  KUcey  and  carried  throi^h  tbe 

same^  and  sold  and  exported  to  sea  over  Stkauea  bar; 

that  there  were  several  other  modes  in  ^ich  the  right 

might  have  originated  (and  which  he  specified),  without 

resorting  to  custom,  bat  he  submitted  that  upon  evif 

dence,  shewing  that  the  sum  of  4d  per  wey  had  beeo 

paid  and  received  far  beyond  living  memory,  and}  ss 

he  believed,  for  several  hundred  years  past,  a  court  or 

law  would  refer  the  payment  to  some  valid  and  lawfnl 

origin. 

• 

'  With  respect  to  the  first  alleged  variation,  he  said 
that  the  wey[to  which  the  4if.  referred,  was  the  ancient 
wey  containing  4B  bags,  each  bag  containing  5  bushds 
of  Wincketier  measure ;  whereas  the  modem  wey  was  one 
third  larger,  containing  7S  bags ;  but  that,  in  latter 
times,  when  coals  were  measured  by  the  new  wey,  die 
gross  amount  due  was  computed  upon  the  actual  namber 
of  ways  increased  by  one  third,  so  that  the  same  amount 
was  always  paid  upon  die  same  quantity  of  coal,  although 
upon  a  diflferent  number  of  weys ;  and  that  the  only 
real  variation  in  the  amount  of  the  pqrment  had  oc- 
curred between  the  years  1741  and  1759^  during  whirii 
time  the  sum  of  ^d.  had,  by  mistake,  been  received  from 
Chawieey  Ttmnshend  upon  the  new  wey,  but  which 
mistake  had  been  afterwards  rectified  by  Tawnshend 
paying  up  all  the  arrears,  upon  the  footing  of  4d.  being 
payable  upon  the  ancient  wey. 

With  respect  to  the  second  alleged  variation,  he  said 
he  did  not  believe  that  the  allied  custom  had  been 
dtfEBTentty  laid  at  different  time^  for  that  although  the 
words  used  might  have  been  different,  they  had  sub- 
stantially the  same  meaning  and  import :  that,  as  (o  the 
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documents  in  the  schedale,  he  said  thst  tl 
evidences  and  muniments  of  his  own  tit 
for  life,  and  of  that  of  his  eldest  son  as  t< 
in  remainder,  to  divers  real  estates  and  h 
of  great  extent  and  value,  and  to  the  s 
payment  of  id.  per  wey,  "and  did  not  in 
evidence  or  relate  to  any  estate,  right,  or 
ever,  of  or  belonging  (o  or  claimed  bj  the  I 
were  the  same  in  any  way  material  or  nei 
for  the  Plaintiff's  defence  in  the  action; 
Plaintiff  any  interest  whatever  in  the  sami 
them,"  and  he  submitted  that  the  PUintiff 
titled  to  their  production. 

A  more  detailed  statement  of  the  pleadii 
a  list  of  the  documents  ordered  by  the  Vici 
to  be  produced,  will  be  found  in  Mr.  Hat 
the  case  in  the  Court  below,  {a)  It  appeal 
list,  that  the  documents  ordered  to  be  produ< 
1st,  of  a  series  of  old  audit  rolls,  rentals,  t 
of  the  Defendant  and  hia  predecessors  in 
tending,  widi  a  few  intermissions,  from  i 
HmryWlIl.  to  the  present  time,  and  conta 
of  receipts  of  monies  in  respect  of  the  id 
question.  2dly,  A  correspondence  by  lettt 
former  Duke  of  Beaufort  and  his  agent,  a 
Tamnskend,  from  the  year  1741  to  the  year 
survey  o(  September  1686,  and  two  other  su 
manor,  and  the  counterpart  of  the  lease 
DecenUier  1750. 

Mr.  Lowndes  and  Mr.  Ca^ibdl,  in  sup 
appeal  motion^ 

The  order  now  appealed  from,  is  the  fi 
in  which  a  Plainti^  not  relying  on  an  affii 

(a)  1  Hare,  507. 
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1849.       not  be  aUe  to  susl^in  the  issuo :  that,  Uia  docosieDto  in 

^^^!^^    queptioDf  so  far  from  proving,  will  disprove  it ;  bat  b 

V.  that  any  reason  why  the  Defendant  should  be  obliged 

BiAUFoaT.    ^  produoe  these  documents  before  the  trial,  to  enable 

his  advecsary  to  find  flaws  in  themr— perhapa  other 

flaws  besides  those  which  he  has  suggested  ? 


It  is  said,  indeed,  that  the  answer  admits  that  the  pay- 
ments hare,  for  a  certain  period,  not  been  unifwm :  but 
even  if  that  wece  true^  it  could  only  entitle  the  PUid- 
tiff  to  the  production  of  the  documents  rehitittg  to  that 
period,  and  would  furnish  no  ground  for  a  aweeping 
order  to  produce  all  the  audit  rolls  and  reotals  from 
the  time  of  Memy  VIII.  downwards.  In  fiurt,  however, 
the  answer  contains  no  such  admission ;  on  the  Gontraiy, 
it  aatisfiustorily  accounts  for  the  variation  on  the  ground 
of  mistake^  by  shewing  that  it  was  afterwards  rectified; 
ao  that  substantially  it  admits  no  variation  at  all.  If 
that  be  the  etkct  of  the  answer,  the  present  case  is,  as 
to  thb  class  of  documents,  on  all  fours  with  Bolton  v. 
I%e  Corporation  qf  Liverpool^  and  Combe  v.  TTic  CUy 
4^London{a),  in  the  latter  of  which  cases  Lord  Abin- 
ger  C.  B.  thus  states  his  ground  for  refiising  the  pro- 
duction of  certain  documents  on  which  some  of  the 
'Defendants  relied  as  evidence  of  the  usage  under  which 
they  claimed.  '^  It  is  asking  the  Defendants  in  equity 
to  lay  their  case  before  the  Plaintifis  in  equity,  that 
they  may  find  out  an  objection.  The  constancy  of  the 
usage  may  be  a  very  material  ingredient  in  support 
of  it^  and  their  books  must  prove  the  case  one  way  or 
the  other ;  it  is  clear,  therefore,  that  the  Flaintifi  have 
no  right  to  see  the  books,  to  ascertain  whether  the 
Defendants  have  charged  more  or  less  at  different 
times.  .  That  is  asking  for  a  discovery  of  the  weakness 

of 

(a)  4  r.  ^  CM  I99.t  see  p.  159. 
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try's  title*  and  notof  tbfl  itiviigth  oCtbeir       1842 


Chancellor.  Id  Omie  t.  Tie  O'fy  <if  '■ 
ere  any  thing  more  than  •  general  charge 
here  must  be  a  spedfic  averment ;  but  if 
:ific  averment,  and  yon  admit  it,  and  do 
locnmenU  which  yon  admit  to  be  in  your 
shew  it,  surely  you  must  prodnce  the 


7%e  Gfy  t^  London^  there  were  specific 
iation,  as  well  as  in  Bolton  r.  T^e  Cor- 
•rpool. 

t  to  the  other  charge  of  Tariatioo,  that 
s  been  laid  in  different  terms  "at  dif- 
'  the  surrey  of  September  1668  be  snp- 
ish  any  erideoce  in  aupport  of  it,  we 
1  indeed  offered  in  the  court  below,  to 
iocnmenl;  but  we  submit,  that  there  is 
km,  in  the  answer  to  the  general  charge 
this  point,  as  to  warmnt  an  order  for  the 
lie  other  surveys. 

xmtrd,  relied  on  Tyler  v.  Drayton  (a), 
■en  [b),  Burrell  v.  Nicholson  (c),  Storey  v. 
'jennox  (d),  and  contended  that  the  ob- 
buted  to  Lord  Abinger  in  the  passage 
udgment  in  the  case  of  Combe  v.  T^e  City 
Id  not  be  reconciled  with  the  established 
Conrt. 

Mr. 

309.  (c)  I  M.^r.  63D. 

(<0  1  JV.  4-  Cr.  595. 
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184S.     I      Mr.  ZcwHdn,  in  reply. 

Smith  None  of  the  cases  cited  is  an  authority 

The  Doke  of  ^^^  a  party,  not  allying  an  affirmatire  title 
BBiuroaT.  g^  entitle  himself  to  the  production  of  his 
muniments  of  title,  by  merely  suggesting  a  sp 
in  that  title :  and  still  less  where  the  suggesti 
denied,  or,  which  is  tantamount  to  a  denii 
torily  explained  away  by  the  answer.  The  c 
rell  V.  Nic/tolsoOj  which  is  the  only  one  of 
that  even  appears  to  give  any  countenance 
doctrine,  is,  in  reality,  no  authority  for 
question  at  issue  was  one  of  boundary,  and 
had  to  maintain  an  aHirmative  proposition 
that  the  boundary  line  ran  in  one  direction ; 
that  it  ran  in  another — so  that  the  Flaintifl 
not  consist,  as  it  does  here,  Jn  a  mere  nega 
Defendant's  title. 

If  this  order  is  to  'stand  as  to  the  audi 
rentals,  the  consequence  will  he  that  there 
be  any  case  in  which  a  party,  whose  only 
on  the  weakness  of  his  adversary's  title,  v 
enabled,  by  means  of  a  bill  of  discovery,  to  n 
adversary's  evidence  before  the  trial:  for  h' 
have  to  suggest  one  or  two  imaginary  defi 
chain  of  it;  and  if  there  be  the  slightest  col 
suggestion,  however  satisfactorily  it  may  be 
away,  the  documents  containing  that  evidenc 
to  be  produced. 


TAe  Lord  Chahcgllob. 

The  question  in  this  case  is,  whetlier  tlie 
is  bound  to  produce  certain  documents  in  his 
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With  respect  to  the  latter  part  of  this  sti 
iufficient  to  observe,  that  the  Plaintiff  doec 
:  inspection  of  these  documents  as  evid 
Bting  to  any  estate  or  right  belonging  to 
2s  he  claim  any  Interest  in  them  in  the 
ich  the  word  is  here  used :  he  admits  tl; 
:  property  of,  and  to  belong  to,  the  Defendi 
lot  the  ground  on  which  he  rests  his  right 
m.  He  claims  the  inspection  of  them  as  rela 
tters  charged  by  him  in  the  bill  —  to  the 
re  stated  to  have  taken  place  at  different 

alleged  custom,  ancient  payment  or  clai 
is  is  the  ground  of  his  claim.     And  with 

former  part  of  the  aUegation,  in  which  it  is  s 
se  documents  are  the  title-deeds,  evidences, 
nts  of  the  Defendant,  and  that  they  evidenc 
his  right  and  title  to  the  said  duty  or  paj 
;wer  is,  that  the  Plaintiff  does  not  require  tl 
n  of  those  documents,  that  exclusively  evidei 
he  Defendant,  to  the  dues  in  question ;  he  n 
iduction  of  those  which  come  under  the  secc 
Lhe  alternative,  those  which  relate  to  the 
e  of  the  Defendant,  and  which,  while  the 

right  and  dtle  of  the  Defendant,  relate 
Utions,  that  is,  to  the  matters  charged  1 
1  which  the  Plaintiff  has  an  interest  in  ea 
is  obvious  that  these  must  be  included  t 
:uments  which  relate  to  the  right  of  tbt 
lese  are  what  the  Plaintiff  requires :  they  < 
isively  evidence  the  Defendant's  title:  the; 
egcd  variations,  and  thereby  tend  to  dispro 
:se  I  think  he  is  entitled. 

The  decision  in  BoUon  v.  Tie  Corporation 
il  was  much  relied  upon  in  the  argument  b 
>urt  and  before  the  Vice-Chancellor.  Butth 
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at  decision  proceeded  is  not,  I  think,  at  all 
ib  the  judgmeot  in  this  case.  The  allega- 
iswer,  there,  was,  that  the  grants,  deeds 
s  were  the  title  deeds  and  documents  evi- 
hewing  the  title  of  the  corporation  to  the 
]  customs  aforesaid.  They  were  suted  to 
of  the  title  of  the  Defendants.  It  was  ob- 
:  Lord  Chancellor  that  the  Plaintifif  did 
thing  affirmative!;  under  the  documents, 
not  call  for  the  production  of  documents, 
of  supporting  his  title  defeat  it  by  entitling 
The  description  of  the  documents  is  that 
negative  the  Plaintiff's  tide.  The  Plain- 
II  for  these  documents,  merely  because 
>n  inspection,  be  found  not  to  prove  his 
d  when  the  case  was  before  the  Vice-Chan- 
:  learned  Judge  said,  "  Inasmuch  as  these 
:  described  as  being  documents,  which  evi- 
!  of  the  Defendants,  and  as  nothing  is  to 
om  any  passage  in  the  answer,  that  tliey 
tie  of  the  Plaintiff,  which  they  might  do, 
lideDce  the  title  of  the  Defendants,  I  am 
:  the  inspecUon  ou^t  not  to  be  granted." 
refore,  that,  in  both  courts,  that  judgment 
his  principle,  that  the  documents,  the  pnv 
ch  was  required,  exclusively  evidenced  thp 
fendants.  But  in  the  present  case,  though 
:  relate  to  the  Defendant's  tide,  they  also 
[natters  specifically  charged  in  the  bill  as 
e  Plaintiff's  defence;  and  this  is  admitted 


lie,  therefore,  oa  which  that  decision  prCH 
It  variance  with  the  judgment  of  the  Vice- 


(fl)  5  Sim.  467.  i  *ee  p.  49o. 

Q  2  Chancellor 
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ellor  in  this  case,  but  appears  to  me 
snce  with  it;  I  think,  therefore,  the  apj 


TAYLOR  V.  RUNDELL. 

IS  case  came  on  upon  exceptions  to  the 
eport    of  the  insufficiency  of  a  sixth 
ut  in  by  the  Defendants  under  the  de 
ions  having,  by  permission  of  the  Lord  C 
et  down  to  be  heard  by  hia  Lordship  i 


i  Plaintiffs  were  the  executors  of  the  lat< 
by  whom  a  lease  had  been  granted  tc 
Its  (nominally  for  their  own  benefit,  bu 
!s  for  a  mining  association  in  which  1 
lolders,  and  three  of  the  directors]  of  cer 
CO  Scotia,  reserving  certain  payments  to 
ding  on  the  amount  of  profits  to  be  made 
e  mines.  The  object  of  tlie  interrogal 
ain  discovery  respecting  the  working  of  i 
[i  account  of  the  profits  made  thereby 
1  assigned  by  the  Defendants  in  their  s 
tions,  for  not  giving  fuller  information 
,  was,  that  the  books  of  the  associatio 
istody  of  the  secreury,  who  was  the  comi 
mselves  and  their  co-directors,  and  that 
d  to  allow  them  to  be  inspected. 

'  the  report  of  the  argument  on  the  exc 
[Ih  insufficient  examination,  see  1  Y.  4* 
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Mr.  BusseU  and  Mr.  Giffard,  contrd,  coi 
it  was  too  Jate,  after  a  decree  had  been  madi 
the  suit  was  not  properly  constituted  as  to  ] 
the  claim  of  the  Plaintiffi  was  against  the 
individually  upon  thar  covenants,  and  that  i 
had  nothing  to  do  with  the  other  members 
ciation  ;  that,  according  to  the  statement  of 
ants,  their  partners  had  been  guilty  of  con<] 
ing  to  exclusion,  and)  if  that  were  the  casi 
would,  upon  a  bill  being  filed,  grant  an  in 
mediately.  It  made  no  difference  whether 
of  procuring  access  to  the  documents  wa 
less.  In  Ex  parte  S^iD  (a).  Lord  £Ztfon  si 
documents,  which  a  party  was  bound  to  p 
in  the  hands  of  his  solicitor,  and  be  could 
them  without  paying  his  bill  of  costs,  he  mi 

Mr.  Wakefidd,  in  reply. 


The  Lord  Chancellor.       ' 

This  case  has  come  on  again  upon  exce 
Master's  report.  The  report  states  the 
of  the  Defendants  to  be  insufficient.  Bj 
of  the  6th  of  May  1837,  it  was  ordered  i 
fendants  Edmund  Waller  SundcU,  TTiomui 
John  Gaoler  Bridge,  should  produce  all  < 
&c.  in  their  custody,  or  power  relating  tc 
therein  mentioned,  and  should  be  examin 
rogatories  as  the  Master  should  direct 

The  Defendants  in  their  examination  n 
they  are  unable  without  the  inspection  of  < 
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excuse  for  the  non-production:  the  Coi 
would  allow  the  party  time  to  vindicate  h 
the  same  principle  will  apply  here,  though 
may  be  somewhat  greater. 

A  party  is  bound  to  inspect,  and  ansi 

contents  of,  all  documents  that  are  in  his 

power !  and  all  which  be  has  a  ri^t  to 

vided  he  can  enforce  that  right,  are  in  his  j 

Exceptic 
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Ex  parte  EYRE. 
r  of  JOHN   WRIGHT  and  Others, 
Bankrupts. 

in  appeal,  in  the  form  of  a  special  case. 
Court  of  Review. 

ice  of  the  case  was  as  follows :  — 

ipts  had  been  in  partnership  as  bankers. 
Some  years  before   the  bankruptcy,   the 

0  was  one  of  their  customers,  deposited 
n  box  marked  with  his  initials,  contain- 
uable  securities.  The  key  of  the  box 
ith  other  keys  of  the  same  description 

belonging 

1  three  monttu,  or  Koner  if  required;  and  he  afterw 
ritiei  to  J,  W.,  one  of  the  pBTCuera  in  the  firm,  on  hi 
curitiei  being  on  both  occationi  depoiited  I^  the 

;  to  Bgreement,  in  pledge  for  thoie  nhich  were  bo 
three  months  from  the  time  of  the  fint  loan  the 
stonier,  depoiited  other  lecuritiei  in  the  box  ineicl 
I  afterwards  became  bankrupt,  when  it  a|^peared  the 
ly  credited  in  the  tjooks  of  tiie  Gnn  nith  intereit  ot 
t  that  /.  tV.  had,  without  the  knowledge  dther  of 
abstracted  the  lecuritiei  pledged  by  biniKlf  upon  tl 
the  proceed!  to  hi«  own  individual  use. 
,  the  Tnlue  of  the  lecuritiei  lent  to  the  firm  was  n 
iftjTiixth  section  of  8  G.  4.,  and  that,  as  there  bad  bi 
sent  before  the  bankruptcy,  the  customer  had  no  pr 
ither  againit  the  joint  estate  or  any  of  the  leparatt 
firm  was  not  retpontible  for  the  abstraction  by  J.  I 
on  the  lecond  loan,  although  the  key  of  the  bos, 
rt  in  the  cuttody  of  the  firm,  inasmuch  a*  it  did  i 
'  authority  to  open  the  box  or  to  examine  its  coni 
le  customer  had  no  right  of  proof,  in  respect  of  tli 
estate,  but  enly  ^unst  the  separate  estate  of  J.  IV, 
nren  if  the  firm  had  been  chargeable  for  the  aiM 
gence,  the  claim  would  have  been  only  a  claim  fi 
nrfore  not  proveaMe  agninit  the  joint  ettate. 
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belonging  to  other  customers  of  the  ba 
pegs  in  a  desk  or  cupboard  at  the  bao! 
"  the  said  boxes  and  their  keys  "  (as  I 
"  were  in  the  custody  and  care  of  the  pa 

In  the  month  of  September  18S8, 
box  conteined,  amongst  other  securitie 
bondB  to  the  amount  of  53,200^.,  whi 
'  ferable  by  delivery,  and  bore  interest 
payable  Jn  London.  ~In  the  course  of  I 
bankrupt,  J(An  Wright,  requested  the  pt 
him  2SfiOOL  of  those  bonds  on  the  si 
certificates  of  shares  in  the  Southampton 
pany,  with  which  request  the  petitioner 
llierenpon  John  Wright  wrote  to  him 
letter. 

*'  London,  Septem 
"  I  hereby,  in  consideration  of  yoi 
S5,000/.  Cuia  bonds,  deposit  with  you 
in  the  Southampton  Railway,  and  whicl 
hereby  in  erery  way  agree  to  assign  to  y 
Cuba  bonds  are  redeemed  by  me ;  and 
my  obligation,  you  are  at  liberty  to  dispc 
for  your  own  reimbursement  within  four 


On  the  same  day  95,000^  Ct^  bon' 
out  of  the  box,  and  398  Southampton  Rail 
were  deposited  in  their  place  together  i 
and  the  next  day  the  following  memoi 
was  drawn  up  by  Joseph  Beadlet  a  clert 
was  also  placed  in  the  box. 

"  For  the  loan  from  Mr.  E,  Myre  to  M 
25,000/.  Cuba   bonds,  Mr.  W.  has   dep< 
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On  the  2dd  Naoember  1840,  the  bai 
menl,  having  regularly  credited  the  p 
books  half  yearly  with  interest  at  6  pe 
wholo  amount  of  the  Cuba  bonds,  down  t< 
her  preceding.  Immediately  on  hearing 
the  petitioner  went  to  the  banking-houi 
the  box,  when,  on  examining  its  com 
what  he  was  not  before  aware  of,  that 
Railway  certificates  had  been  taken  ou 
bentures  of  the  Commercial  Steam  Packe 
several  American  securities,  deposited  in 
also  found  the  following  memorandun 
writing  of  Joseph  BeadU,  a  clerk  in  the 
on  the  letter  of  the  19th  September  18S8 

"Jidy  13th,  1840.  Delivered  to  M 
cerUficates  for  100  shares,  part  of  the  n 
shares  deposited  as  a  security,  in  lieu  i 
deposited  SOOOL  bonds  of  the  Matylatu 
Company  for  the  same  purpose. 

»Fo 


'<  ,At/jf  30th,  1840.  Delivered  to  M 
100  Soidhamplon  Railway  shares,  pari 
nentioned,  of  which  SI  are  returned. 


"OctoberZUU  1840.  -Delivei-ed  to 
huihampton  Kailway  shares,  part  of  t 
ioned,  and  deposited  in  lieu  thereof  fiO 
[Company  debentures. 


"  30th  October  1840.    Delivered  to  I 
ihares,  further  part  of  the  within  men 
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Cid>a  bonds  against  the  joint  estate,'  and 
of  the  loan  of  25,000^  Ctdm  bonds  agi 
joint  estate,  or  each  of  the  separate 
bankrupts. 

The  order  made  upon  that  petidon  n 
commissioner  to  ascertain  the  value  o 
Cuba  bonds  on  the  1 3th  July  1S40,  and 
was  declared  to  be  a  creditor  of  the  sej 
Jofin  Wright  for  such  value.  And  it  wa 
the  securities  substituted  for  the  Southa 
shares  should  be  sold,  with  liberty  to  tl 
bid;  and  if  the  proceeds  of  such  sale 
sufficient  to  pay  the  petitioner  the  value 
Cwfifl  bonds,  he  was  to  be  at  liberty  to 
deficiency  against  the  separate  estate 
And  it  was  declared  that  the  petition 
proveable  debt,  in  respect  of  the  28,200 
against  the  joint  estate  of  the  bankrupts. 


On  the  special  case  now  coming  on  to 

*  Mr.  Swatistan,  Mr.  Dixon,  and  Mr.  H. 
assignees,  objected,  that  the  petitioner 
from  calling  in  question  that  part  of  th 
related  to  the  25,000/.  Cuba  bonds:  6ri 
had  acted  upon  it,  by  proceeding  to 
securities,  without  the  consent  of  the  a 
secondly,  because  be  had,  previously  to  a] 
special  case,  presented  a  petition  of  rel 
Court  of  Review,  in  which  he  had  coin| 
part  only  of  the  order,  which  related  t 
Cuba  bonds. 

The  Lord  Chanceixok  said  he  shou 
objection  until  he  should  have  h«srd  the 
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recognizes  no  such  distinction.   Walker  v, 
Muack  V.  Cockerell.  {h) 

Mr.  Swansion,   Mr.  Dixon  and  Mr.  CU 
assignees. 

The  case,  as  regards  the  loan  of  the  2) 
firn))  is  not  witliin  the  fifty-sixth  section 
riipt  act.  To  constitute  a  contingent  del: 
meaning  oF  that  section,  the  demand  mu 
in  its  original  nature  pecuniary,  as  was  tl 
parte  Tindal,  or,  if  arising  from  a  breach 
the  breach  must  have  been  committed  befc 
ruptcy,  and  the  damages  must  be  of  such  e 
be  Bscertninable  by  the  commissioners  withi 
vention  of  n  jury.  Ex  parte  The  Lancaiie, 
pany  (c),  Boorman  v,  Nash  {d),  Yalhp 
Green  v.  BichieU(g),  Ex  parte  Thomj 
the  present  case,  neither  of  these  cond 
filled:  for,  in  Uie  first  place,  the  substitutic 
curities,  in  lieu  of  the  Norris  Town  and  f 
shares,  wliich  was  made  with  the  consent  of  1 
after  the  expiration  of  the  three  months,  wt 
the  original  obligation  to  replace  the  bond 
period,  even  supposing  that  the  letter 
created  such  an  obligation ;  and,  secondly,  I 
are  not  like  stock  in  the  British  funds, 
price  of  which  on  a  given  day  may  be  i 
'  tnined. 

As  to  the  other  claim,  the  loan  of 
Cuba  bonds  was  n  private  transaction  bet 

(a)  3  Saantt.  I.  (e)'  I  B.  4  Ad. 

H)  8  Him.  919.  (g)  8Ad.^Bi 

(c)  Monl.  97.  [A)  3D.  4  a. 
(J)  9B.4C,  145. 
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were  they  to  know  what  the  box 
:  contained  ? 


dr.  Purvis  in  reply. 


r^e  Lord  Chancellor. 

rhis  is  a  special  case  from  the  [Cou 
ing  out  of  the  bankruptcy  of  Messr 


■To  objection  has  been  raised  by  the  a 
:  part  of  the  order  by  which  Mr.  &/t 
ve  in  respect  of  the  35,000/.  Cuba  boi 
Rfate  estate  of  Mr.  Wright.  The  p 
1  is,  whether  he  is  entitled  to  prove 
joint  or  separate  estates  in  respect  i 
'm  bonds  which  were  lent  to  Uie  psrtni 


Fhey  undertook  in  the  first  iat 
or  within  three  months,  if  required 
>Iication  for  that  purpose  was  made 
liration  of  the  three  months  the  partne 
rmission  to  exchange  the  original  sc 
ly  bad  so  deposited,  for  the  Cairo  boi 
»)rdingly  done,  but  without  any  new 

the  period  of  redemption.  After  tl 
•refore,  the  time  for  replacing  the  Cubi 
lefinite :  and  it  was  not  incumbent  up 
ip  to  replace  them,  until  they  were  i 

on  the  part  of  Mr.  Eyrt.  But,  as  m 
is  made  before  the  bankruptcy,  I  thii 
^iew  properly  decided  that  this  was  i 
aid  be  proved  under  the  fiat.  Th 
itute  6  G.  4.,  respecting  the  proof  of  o 
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any  way  to  the  use  of  the  partnership.  The 
tortious  act  committed  by  one  partner,  not  ac( 
partnership  or  for  any  partnership  object, 
separate  character,  and  far  his  own  indii 
separate  purposes.  The  decision  in  Devaym 
which  was  cited,  proceeded  upon  a  very  difl 
of  circumstances.  In  that  cose  the  Exch< 
were  sold  by  the  acting  partner  without  the 
of  DevmftuSt  but  for  partnership  purpose 
money  was  applied  to  the  use  of  the  p 
The  amouat  therefore  became  a  partnership 
the  estate  ot  Devaynes  was  of  course  liable. 
of  the  present  case  are  wholly  different,  fl 
straction  of  the  railway  certificates  was  a  wi 
committed  by  Wright  for  his  own  private 
and,  under  the  circumstances  which  I  havi 
think  the  partnership  was  not  responsible. 

It  was  contended,  however,  that  the  joint 
liable  on  another  ground,  viz. :  that,  as  the  seci 
deposited  with  the  partnership,  they  were  bo 
that  they  were  not  subtracted,  and  that  they  c 
able  by  reason  of  their  negligence.  But  Mr. 
mitted  Mr.  Wright  to  exchange  the  railway 
for  the  Cuba  bonds :  the  partnership  was 
suited  upon  that  occasion ;  and  when  Mr.  fj 
stituted  the  other  securities  for  the  railway  c 
why  was  it  to  be  supposed  that  this  was  not 
Mr.  Eyr^s  sanction  as  in  the  case  of  the  former 
I'he  box,  indeed,  was  in  the  custody  of  the  pi 
but  it  does  not  appear  from  the  case,  that  thi 
right  to  examine  the  contents.  Mr.  Eyre 
to  it  whenever  he  pleased,  and  might  remc 
Ihorize  any  other  person  to  remove  whatever 
them  be  might  think  proper,  without  cor 
askhtg  leave  of  the  partnership.     It  does  nol 
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me,  therefore,  that  there  is  any  gronod  For  imputing 
Diligence  to  the  partoership  in  this  transac^on,  or  to 
diarge  the  joint  estate  with  the  loss  which  Mr.  Eyre  has 
nutaioed. 

Bnt  supposing  a  case  of  Diligence  had  been  esta- 
blished so  as  to  fender  the  partnership  liable,  this  would 
rather,  I  think,  be  a  case  of  unliquidated  damages  re- 
quiring the  intervention  of  a  jury,  than  a  debt  to  be 
proved  under  the  fiat.  I  am  of  opinion,  tbereFore, 
upon  the  whole  matter,  that  the  judgment  of  the  Court 
or  Review  should  be  affirmed,  and  with  costs. 


In  re  THOROLD  a  Bankrupt. 


A  from  the  Court  of  Review.  The  question  which  J^J^^. 
it  raised  was,  whether,  according  to  the  true  construcdon  an^  wtkii 
of  the  twenty-fourth  section  of  the  Sic^  Vid.  c  122.  (n)  JUIkj^SI,! 

the  Mn"lth= 

withm  the 

time  limited  for  that  purpoie  by  ihe  iwenty-fourth  lection  of  5  &  fi  Ftrt,  e.  121 

Court  of  Review  ha*  no  discretionary  jumdiction  to 


{a)  Be  it  enacted,  that  if  the  after  nich  advertiiemeiit,  or  if 

bankrupt  bhall  not,  if  he  were  he  werceliewbereat  the  date  of 

mibin  the  United  KiDgdom  at  the  adjudication,  within  twelve 

the  date  of   the  adjudication,  monthiafteriuchadvertiieraeDt, 

within    twentj-one    dayi    after  have  commenced  an  action,  luit, 

the  adTerbieroent  of  hii  hank-  or  other  proceeding  to  dispute 
ir  annul  the  fiat,  and  ahall  not 


Tuptcy  in  the  LondoK  Gazelle, 
or  if  he  were  in  any  other  part 
'>r  Emropi;  at  the  date  of  the  ad- 
jndicatioD,  within  three  monthi      the  OaMttU  containing  luch  ad- 


or  if  he  were  in  any  other  part     have  proiecuted  the  same  with 
'>r£u-cyKat  thedateofthead-      due  diligence   and  with   efiect. 
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the  Gazette  in  which  a  bankruptcy  is  advt 
the  expiration  of  the  time  mentioned  in 
conclusire  eTidence  of  such  bankruptcy,  for 
of  excluding  the  exercise  of  a  discretionarj 
by  the  Court  of  Review,  to  annul  the  fiat  ot 
of  the  absence  of  the  legal  requisites.  The 
of  that  Court  being  of  opinion  that  it  was 
to  be  conclusive  evidence  for  that  purpose, 
case,  entertained  a  petition  by  the  bankrupt 
fiat,  after  twenty-one  days  had  elapsed  froR 
the  advertisement,  and  bad  ordered  that 
should  stand  over  in  order  that  witness* 
examined,  vivd  voce,  as  to  whether  the  leg 
did  or  did  not  exbL 

The  special  case,  which  was  prepared  at 
of  the  assignees  by  way  of  f^peal  from  that 
stating  that  the  fiat  issued  on  the  12th 
184'2,  that  the  adjudication  took  place  on  t 
that  on  the  24<th  a  duplicate  of  it  was  se 
bankrupt  who  was  then  a  prisoner  in  NotL 
proceeded  to  state  the  steps  thereupon  ti 
bankrupt,  which  were,  in  substance,  as  folio 

On  the  25th  of  DeceoAer  the  bankrupt  « 
to  the  commissioner  acting  in  the  prosec 
fiat,   stating  th'at  he   had   never  been   a 


vertisement  iball  be  conclusive  adjudged    bankru 

evidence  in  all  case*  ts  agaiDit  person    so    adjuc 

>ucb  bankrupt,  tnd  id  nil  actions  became  a  baakn 

at  law  or  suits  inequity  brought  date  and   suing 

bj  the  assignees  (or  any  debt  or  fiat,  and  that  sue 

demand  for  which  such  bank-  forth  on  the  da^ 

nipt  might  have  sustained  any  same  is  stated  in 

BctiOD  or  suit  bad  he  not  been  bear  datft 
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b^ing  to  be  informed  what  course  he  should  take        1843. 
for  the  purpose  of  annulling  the  fiat :  that  letter  having     ^^^"^^ 
been  answered  on  the  27th  by  the  o£Scial  assignee,      Thorold. 
the  bankrupt,  on  the  28th,  wrote  to  his  solicitor  in  Lon^ 
doHj  directing  him  if  possible  to  prevent  the  advertise- 
ment of  the  bankruptcy  in  the  Gazette^  but  if  that  could 
not  be  done,  to  take  proper  proceedings  for  annulling  the 
fiat:  it  being,  however,  then  too  late  to  shew  cause  against 
the  adjudication,  the  bankruptcy  was  advertised  in  the 
Gazette  on  the  80th  of  December.     On  the   18th  of 
January,  the  solicitor  sent  the  draft  of  a  petition  to 
annul  the  fiat  to  a  Mr.  Payne  who  was  his  agent  at  Not^ 
tingham,  with  instructions  to  get  it  signed  by  the  bank- 
rupt: but  owing  partly  to  the  accidental  absence  of  Mr. 
Payne  from  Nottingham^  and  partly  to  the  necessity  of 
sending  the  petition  back  to  London  for  amendment, 
the  presentation  of  it  was  delayed  until  the  28th  of 
Jonuarym 


The  special  case  now  coming  on  to  be  argued,  ^H'  ^* 

Mr.  Anderdon  and  Mr.  Dixon  appeared  for  the  ap- 
pellants. 

Mr.  Swanston  and  Mr.  Terrell^  for  the  respondent 


The  Lord  Chancellor  gave  the  following  judg-       Oct,  le, 
ment,  in  writing,  during  the  long  vacation. 

By  the  twenty-third  section  of  5  &  6  Vict.  c.  122.,  the 
bankrupt  is  allowed  five  days,  after  being  served  with  a 
duplicate  of  the  adjudication,  to  shew  cause  against  its 
validity.  If  he  omits  to  do  so,  notice  of  the  adjudica- 
tion is  to  be  published  in  the  London  Gazette.     Still, 

R  4  however, 
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1848. 


1842. 

Dec.  9,  12. 

1843. 

Matf  II, 


JONES  V.  SMITH. 


Upon  an  as- 
ftignnient  of 
an  outstand- 
ing mortgage 
term,  in  con- 


T^Y  a  settlement  made  on  the  marriage  of  David 
-*^  Jones  the  PlaintifiPs  late  &ther,  dated  the  31st  of 
August  1820,  David  Jones,  in  consideration  of  10002. 
the  fortune  of  Sarah  his  intended  wife,  conveyed  a 
nderation  of  a  certain  real  estate  (which  was  then  vested  in  him  in  fee, 
vance,  the  subject  to  a  mortgage  term  of  500  years,  for  securing 
kfo^^d'Tat  ^0001.  to  Samuel  Bennett),  to  the  use  of  himself  for  life, 
a  settlement  with  remainder  to  a  trustee,  to  preserve  contingent 
made  upon       remainders;  with  remainder  to  the  use  and  intent  that 

the  marriage     Sarah  his  wife  should  receive  out  of  the  rents  an  annual 
of  the  mort-  /•y*»i  <».•  .t  #•■■  •!. 

gagor,  butwas  sum  of  100/.  by  way  of  jointure,  m  bar  of  dower,  with 

assured  by        remainder  to  the  first  and  other  sons  of  the  marriage 
him  and  his  ^  ^  ^  ° 

wife  that  it       in  tail ;  with  remainder  to  David  Jones  in  fee. 
related  only 
to  the  fortune 
of  the  wife, 
and  did  not 
include  the 
mortgaged 
estate,  al- 
though in 
fact  it  did. 
Upon  a  bill 
filed  by  the 
eldest  son  of 
the  marriage, 
who  was  te- 
nant in  tail 


In  the  year  1823,  Thomas  Smith,  who  was  an  at- 
torney at  Chester,  at  the  request  of ^  Jones  paid  off  Benr 
neit  and  took  an  assignment  of  the  mortgage  term,  and 
upon  the  faith  of  a  representation  by  Jones,  that  the  mort- 
gaged estate  was  not  included  in  the  marriage  settle- 
ment, made  further  advances  to  him  from  time  to  time 
upon  the  same  security,  by  means  of  which  advances 
the  debt  due  upon  the  mortgage  amounted,  on  the  28th 
under  thTsct-   February  1824,  to  4000Z.     Thomas  Smith  died  in  the 

tlemcnt,  Held,  year  1834,  and  David  Jones  in  the  year  1836.    And 
that  the  as-        "^  ,  '' 

in   1838  the  bill  was  filed  by  the  eldest  son  of  the 

marriage  against  Esther  Smith  as  the  administratrix  of 

Thomas  Smith,  and  other  parties,  praying  amongst  other 

things,  a  declaration  that  Esther  Smith  might  stand  an 

incumbrancer 
Plaintiff's 

own  evidence,  that  the  assignee  had  really  believed  the  representation  so  made  to 
him  to  be  true. 


signee  of  the 
term  was  not 
affected  with 
notice  of  the 
settlement,  it 
appearing 
from  the 
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incumbrancer  oh  the  estate  to  the  extent  of  2000/.  only,  1843. 

OD  the  groand  that  at  the  time  of  advancing  the  money,  ^^V*^ 
Thomas  Smith  had  notice  of  the  settlement. 


The  account  given  of  the  transaction  by  the  Defendant 
coincided  with  the  statement  contained  in  the  following 
letter,  dated  in  October  1836,  written  by  Thomas  Smithy 
after  he  had  become  acquainted  with  the  contents  of 
the  settlement,  and  which  was  put  in  evidence  by  the 
Plaintiff. 

n 

"  At  the  times  I  made  the  advances  both  Jones  and 
his  wife  solemnly  assured  me,  and  indeed  offered  to 
make  oath,  that  no  settlement  was  made  of  his  estates 
on  their  marriage,  but  that  a  settlement  was  made  of 
her  fortune  of  1000/.  only.  I  placed  confidence  in  this 
statement— Previous  to  the  last  Ruthin  assizes  they 
applied  to  me  for  a  further  loan,  which  I  consented  to 
advance  upon  having  a  deed  in  trust  to  sell,  and  a  fine 
levied  by  Jones  and  his  wife,  and  I  then  required  a 
sight  of  the  settlement :  this  was  at  last  brought  to  me ; 
and,  to  my  great  surprise,  I  found  it  to  be  a  settlement 
of  his  estates  previous  to  his  marriage ;  in  consequence 
of  which  I  declined  advancing  the  money.  Jones  and 
his  wife  solemnly  declare  that  they  never  gave  instruc- 
tions for  the  settlement,  and  that  they  never  knew  the 
contents  until  it  was  brought  to  me,  which  was  a  few 
days  before  the  last  Ruthin  assizes." 

In  addition  to  that  evidence,  the  Plaintiff  examined 
his  mother  Sarah  Jones:  she  having  previously  re- 
leased her  jointure  under  the  settlement  Her  evidence 
vas  as  Follows :  **  The  first  time  I  became  acquainted 
with  Thomas  Smith  was  in  the  summer  of  1823.  He 
came  to  Acre  House  for  the  purpose  of  seeing  the  pro- 
perty of  my  late  husband,  before  he  put  a  mortgage 

upon 


V, 

Smith. 
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1843.  upon  it.  I  was  present  on  that  occasion,  and  no  one 
else  but  my  child.  On  that  occasion,  Thomas  Smitk 
asked  me  a  question  as  to  the  settlement  made  oq 
my  marriage  with  David  Jones,  llie  question  he  asked 
me  waS|  '  How  did  you  come  to  bestow  your  all  on  so 
needy  a  person  ?*  I  replied,  ^  I  have  not  been  quite  so 
improvident  and  simple  as  that'  He  said,  *  I  under- 
stand you  had  a  pretty  good  fortune.'  *I  told  bim 
what  I  had,  and  that  my  friends  had  taken  care  of  me 
before  my  marriage.'  He  said,  <  In  what  way  ?'  ^  Had 
you  a  settlement  ?^  I  replied,  *  Yes,  I  had.'  He  tben 
asked  me  where  it  was,  and  said,  '  I  must  see  it'  I  said, 
<  It  was  with  my  brother.'  This  conversation  took  place 
before  dinner.  No  other  person  except  my  said  child 
was  present  at  it.  She  is  dead.  After  dinner,  Thonua 
Smithj  addressing  my  husband,  said,  *  I  understand 
this  good  lady  has  taken  care  of  herself  and  I  must 
see  the  settlement'  My  husband  replied,  that  he  was 
afraid  that  he  {Thomas  Smith)  could  not  see  it  without 
displeasing  my  aunt,  who  he  said  was  a  rich  old  lady, 
and  it  might  be  an  injury  to  him  (my  husband),  or 
words  to  that  effect  JTiomas  Smith  asked,  if  be  could 
not  see  it  without  her  knowing  it?  More  was  said  upon 
the  subject  which  I  do  not  exactly  recollect ;  but  my 
husband  at  length  promised,  that  he  would  try  and 
get  it  from  my  brother  for  the  said  Thomas  Smitk 
There  was  no  one  else,  excepting  J^omos  Smilhi  my 
husband,  and  myself,  present  when  this  last  conversa* 
tion  took  place.  At  that  time,  to  the  best  of  my  know- 
ledge, Thomas  Smith  had  not  advanced  my  husband 
any  money.  When  I  last  saw  the  settlement,  it  was  io 
the  possession  of  Thomas  Smithy  who  then  refused  to 
deliver  it  to  me,  saying,  that  he  would  keep  it  with  the 
deeds,  where  it  ought  to  have  been  long  ago;  and  that 
neither  Mr.  Jones  nor  I  had  any  thing  to  do  with  the 

property,  as  it  was  entailed.    I  told  him  I  was  sony 

for 
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for  it,  that  I  did  not  know  that  it  was  entailed,  or  that         1843. 
there  was  any  more  than  100/.  settled  upon  it. 

At  the  hearing  oF  the  cause  before  Vice-Chancellor 
Wigram,  bis  Honor  held  that  the  Defendant  was  not 
affected  with  notice  of  the  settlement ;  from  which  de- 
cisioQ  the  Plaintiff  appealed,  and  the  appeal  now  came 
OQ  to  be  beard. 

Mr.  BetheU  and  Mr.  Parry^  in  support  of  the  appeal. 

The  Vice-Cbancellor  in  stating  the  grounds  of  his  de- 
cision in  this  case  (a),  began  by  dividing  the  cases  of  con- 
stracti?e  notice  into  two  classes :  the  first,  consisting  of 
those  cases  in  which  the  party  charged  has  had  actual 
notice  that  the  property  in  dispute  was,  in  fact,  charged, 
iocambered,  or  in  some  way  affected ;  the  second,  of 
those  in  which  the  Court  has  been  satisfied  from  the 
evidence  before  it,  that  the  party  had  designedly  ab- 
stained from  enquiry  for  the  very  purpose  of  avoiding 
notice;  and,  in  the  passage  of  his  Honor's  judgment 
which  immediately  follows,  he  says  that  the  proposition 
of  law  upon  which  the  second  class  of  cases  proceeds  is, 
not  that  the  party  had  incautiously  neglected  to  make 
inquiries,  but  that  he  had  designedly  abstained  from 
such  enquiries  for  the  purpose  of  avoiding  knowledge,  (a) 
Now  the  question  upon  this  appeal  is,  whether  this 
enunciation  of  the  doctrine  (upon  which,  be  it  ob- 
served, the  whole  of  his  Honor's  subsequent  reasoning 
proceeds)  excluding,  as  it  does,  those  cases  in  which 
the  party  has  omitted  to  make  enquiry,  not  with  any 
fraudulent  intent,  but  merely  from  want  of  due  caution, 
is  warranted  by  the  previous  authorities  on  the  subject. 

"We 

(a)  1  Hare,  65,  See  however  to  this  part  of  his  judgment  in 
^^y.Reid^^ Rarest S' .ei teq,^  the  principal  case  and  explains 
where  the  Vice-Chancellor  refers      it. 
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1845. 


We  submit  that  it  is  not.  In  Hiem  v.  Mill  {a\  Lord 
Erskine  states  the  principle  thus :  <<  The  law  imputes 
that  notice,  which  from  the  nature  of  the  transacdoo, 
every  person  of  ordinary  prudence  must  necessarily 
have."  In  Jackson  v.  Bawe  (5),  Sir  J.  Leach  says,  *^al- 
though  he  (the  purchaser)  may  in  &ct  have  been  ignorant 
of  the  settlement,  according  to  the  averment  of  the  plea, 
yet  in  equity  he  must  be  fixed  with  all  the  knowledge 
which  it  was  reasonable  he  should  acquire.**  In  Whit- 
bread  v.  Jordan  (c),  Baron  Alderson  is  still  more  ex- 
plicit. ^'  A  purchaser,"  he  says,  '<  is  not  indeed  bound 
to  use  extraordinary  circumspection :  nor,  on  the  other 
hand,  do  I  apprehend  it  to  be  necessary  to  make  out 
express  fraud  on  his  part  If  he  be  grossly  n^ligent  in 
omitting  to  inquire,  it  is  at  all  events  sufficient  to  fix 
him  with  notice.'*  So  in  Kennedy  v.  Green  (rf),  the  caution 
required  from  a  purchaser  is  described  by  Sir  J.  Uach 
as  ordinary  or  reasonable  caution ;  and  it  is  evident, 
from  the  context,  what  it  was  that  his  Honor  meant  by 
that  term ;  not  the  caution  of  a  man  unused  to  the  forms 
and  habits  of  business,  but  legal  caution,  such  a  caution 
as  implies  familiarity  with  professional  subtleties  and 
technical  forms ;  for,  after  observing  that,  to  a  profes- 
sional eye,  the  receipt  on  the  back  of  the  deed  would 
have  indicated  irregularity,  though  to  an  ordinaiy  per- 
son it  might  not,  his  Honor  adds  '^  he  oannot  protect 
himself  from  implied  notice  by  not  having  used  the 
ordinary  caution  of  employing  a  solicitor.*'  And  lastly, 
in  accordance  with  all  these  authorities  Sir  E.  Sugden(e) 
says,  '^  What  is  sufficient  to  put  a  purchaser  upon  in- 
quiry is  good  notice.** 


(a)  13  Vet.  114.    See  p.  120. 
(6)  2  5. 4-  St,  472.   Sec  p.  475. 
(c)  1  -B.  4-  C.  303. 


Now 
(d) 5  lf.4- jr.  699.  Seep.7is. 

(e)  SF.^  P.  468. 


CASES  IN  CHANCERY. 


t4f9 


Now  how  can  it  be  said  that  there  was  not  suffi- 
cient m  this  case  to  put  the  Defendant  upon  inquiry, 
when  it  appears  that  he  was  informed  of  the  existence 
of  a  settlement,  that  a  suspicious  excuse  was  given 
fi)r  its  non-production,  and  a  representation  made  as 
to  its  contents  by  the  very  party  who  was  interested 
in  deceiving  him?    Was  his  conduct  in  resting  satisfied 
with  such  a  statement,  consistent  with  that  ordinary  pru- 
dence, that  reasonable  caution,  which  is  required  from  a 
purchaser  ?  The  Vice-Chancellor  thought,  and  no  doubt 
rightly,  that  the  negligence  was  not  such  as  to  raise  a  pre- 
sumption of  wilful  blindness :  but  it  appears  from  the 
cases  above  referred  to,  that  much  less  than  wilful  blind- 
ness is  sufficient  to  fix  a  party  with  notice  ;  and  that  the 
real  doctrine  of  the  Court  is  what  the  Vice-Chancellor  calls 
a  vague  and  untenable  position,  namely,  that  a  purchaser 
is  bound  to  use  ordinary  and  reasonable  caution.   If  it  be 
asked  what  else  he  should  have  done,  the  answer  is,  that 
which  was  given  in  Terrors  v.  Cherry  [a\  "If  he  could  not 
obtain  a  sight  of  the  deeds  he  should  have  inquired  of  the 
wife's  relations/'    Suppose  a  party  dealing  with  an  heir 
for  the  purchase  of  an  estate,  were  told  that  the  ancestor 
left  a  will,  but  that  it  included  only  leasehold  estates. 
Would  any  prudent  person  rely  on  such  a  statement,  or 
think  that  it  dispensed  with  further  inquiry  ?   The  most 
satisfactory  test  of  what  reasonable  caution  requires  in  any 
given  case  is  the  practice  of  experienced  conveyancers, 
and  it  is  certain  that  no  conveyancer  would  allow  such  a 
purchase  to  be  completed  without  ascertaining  from  an 
inspecdon  of  the  will,  that  it  did  not  include  the  property 
in  question.     It  is  said  indeed,  that  the  cases  are  not 
parallel;  for  that  a  will  imports  a  disposition  of  a  man's 
whole   property,    whereas    there    is    no    presumption 
that  a  man  settles  all  his  real  estate  on  hb  marriage. 

That, 

(a)  8  Vem.  584. 


1843. 
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1845.  That,  however,  is  not  such  a  distinction  as  a  convey- 
ancer would  in  practice  think  it  safe  to  rely  on :  and, 
therefore,  for  the  present  purpose  at  least  the  cases  are 
analogous,  and  the  same  measure  of  caution  which  is 
shewn  to  be  used  in  the  one,  may  fairly  be  required  in 
the  other. 

Mr.  Jkamer  and  Mr.  Bacon^  for  the  respondent. 

All  the  cases  in  which  a  purchaser  has  been  held  lo 
have  had  constructive  notice  of  the  contents  of  an  instru- 
ment which  he  has  not  actually  seen,  have  been  cases  io 
which  he  had  actual  notice  that  the  instrument  in  question, 
or  some  other  instrument  the  inspection  of  which  would 
have  led  him  to  it,  related  to  the  property  which  was  the 
subject  of  his  contract;  whereas,  in  this  case,  the  only 
notice  which  the  Defendant  had  was  of  a  settlement, 
which  he  was  at  the  same  time  assured  did  not  relate  to 
the  property.  If  the  doctrine  were  not  to  be  so  limited, 
if  a  party  were  to  be  affected  by  every  instrument  he 
might  hear  of,  which  might  or  might  not  relate  to  the 
property,  notwithstanding  an  assurance  that  it  did  not  so 
relate,  it  would  be  impossible  for  any  man  who  had 
notice  that  any  part  of  a  large  estate  was  in  mortgage  to 
purchase  or  take  a  security  upon  any  other  part,  wiUiout 
requiring  the  production  of  every  mortgage  deed  of 
which  he  might  have  had  such  notice.  The  cases  of 
Miles  v.  Langley  (a),  Plumb  v.  MtuH  (i)  and  Bvanz  v. 
Bicknell  (c),  are  all  instances  of  the  disposition  of  the 
Court  to  limit  rather  than  to  extend  the  doctrine  of  con- 
structive notice.  Whitbread  v.  Jordan  {d)  stands  upon 
the  very  verge  of  the  doctrine,  and  can  only  be  recon- 
ciled with  the  last-mentioned  cases,  either  on  the  sup- 
position that  the  evidence  taken  altogether  shewed  wilful 
blindness  on  the  part  of  the  mortgagee,  or  that  the 

notoriety 

(fl)  IR.^  M,  39.  (c)  6  Vet.  174. 

ih)  2  Anttr.  452.  •  {d)  lY.^C.  305. 
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notoriety  of  the  custom  among  publicans  to  deposit        1848. 
their  title  deeds  with  their  brewers,  was  equivalent  to 
actual  notice  to  the  mortgagee  of  the  purpose  to  which 
the  deeds  which  w^re  not  forthcoming  had  been  applied. 
Hiem  V.  MiU.  (a) 

It  is  suggested  that  the  Defendant  in  this  case 
ought  not  to  have  been  satisfied  with  the  statement  of 
JoneSf  and  that  he  ought  to  have  required  the  settlement 
to  be  produced ;  but  suppose  that  after  what  had  passed 
between  Mr.  and  'NLts.  Janes  and  the  Defendant,  relative 
to  this  settlement,  the  latter  had  refused  to  complete  his 
contract  for  the  mortgage  unless  the  settlement  were 
produced;  would  the  Court  have  listened  to  such  a 
suggestion  as  a  defence  to  a  bill  for  specific  perform- 
ance? McQueen  v.  Tarqukar.  (&)  A  purchaser  may  have 
reason  to  suspect  that  his  vendor  has  committed  an  act 
of  bankruptcy,  yet  such  a  suspicion  would  be  no  answer 
to  an  action  for  the  purchase  money. 

Bat  whatever  be  the  limits  of  the  general  doctrine  of 
constructive  notice,  the  Plaintifi*  in  this  case  has  pre* 
eluded  himself  from  the  benefit  of  it  by  his  own  evidence. 
For  constructive  notice  is  nothing  more  than  a  presump- 
tion of  nodoe  arising  from  certain  facts ;  it  is  true,  that 
where  the  presumption  exists  it  is  so  violent  that  the 
Court  will  not  allow  it  to  be  controverted  by  the  party 
against  whom  it  is  raised ;  but  in  this  case  the  presump- 
tion is  n^atived  by  the  very  party  who  seeks  to  raise 
it;  for  it  is  in  the  Plaintiff's  own  evidence  that  we  find 
it  stated  as  a  fact,  that  the  mortgagee  placed  confidence 
in  the  assurance  given  to  him  that  the  estate  in  question 
was  not  included  in  the  settlement  (c) 

Mr. 

(a)  15  Yeu  114.  which  were  cited  in  the  Court 

(&)  11  Vet,  467.  below  (see  1  Hare^  45.)  were  also 

(e)  Berides  the  cases  referred  commented  upon  in  the  course 

to  in  the  text,  the  rest  of  those  of  the  present  argument. 

Vol.  I.  S 
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1848.       ^    Mr.  Bethellj  in  reply. 


The  Lord  Chancellor. 
May  11.  -pjjjg  ^j^g  ^jj  appeal  from  a  decbioo  of  Vioe-Chan- 

cellor  WigraTOi  and  was  a  case  involving  the  doctrine 
of  constructive  notice. 

The  first  question  was^  whether  the  transactioD  on 
the  part  of  Thomas  Smith  was  bondjide.  Mr.  SmUh  was 
applied  to  to  advance  money  on  mortgage  security.  No 
antecedent  debt  was  due  to  him;  he  paid  his  money 

.  at  the  time  upon  the  execution  of  the  security,  and  be 
had  no  motive  whatever  for  advancing  money  on  in- 
sufficient, imperfect,  or  doubtful  security.  Up  to  this 
point  of  the  case,  therefore,  there  is  no  reason  to  sap- 

*  pose  that  the  transaction  on  his  part  was  otherwise  than 

perfectly  fair,   honest,   and  hon&fde.      The  question 

then  is,  whether  there  is  any  thing  to  the  contrary  in  the 

evidence.   Now,  the  evidence  consisted  of  a  letter  of  Thx^- 

mas  Smithy  and  a  deposition  of  Sarah  Jones^  who  was  the 

widow  of  David  Janes*     In  the  letter  it  was  stated,  that 

when  applied  to  to  advance  money  upon  this  security, 

Smith  asked,  whether  there  was  any  settlement  executed 

on  the  marriage  of  David  and  Sarah  Jones .-  he  was 

told  there  was  a  settlement,  but  that  it  was  confined  to 

the  wife's  property,  which  consisted  of  1000/.,  and  did 

not  extend  to  the  real  estate  of  David  Jones  ;  and  both 

Jones  and  his  wife  offered,  if  necessary,  to  make  oath 

as  to  the  truth  of  that  statement   That  letter  of  Thomas 

Smith  was  put  in  by  the  Plaintiff  as  his  evidoice,  —  his 

representation  of  the  transaction.     In  addition  to  that 

there  was  the  evidence  of  Sarah,  Jones  .*  she  was  the 

mother  of  the  Plaintiff,  and  she  executed  a  release  of 

her  interest  under  the  settlement,  which  I  think  was 

100/.  a  year,  in  order  to  render  herself  a  competent 

witness :  the  bias,  on  her  mind  must  have  been  strongly 

in 


Smith. 
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in  favonr  of  the  PlaintiflF,  but  her  evideaoe  does  not        184S; 
tend  to  cootradict  the   slateaieiit   given  bt   Thomas       j^^ 
SmiA  in  the  letter  to  which.  I  have  allided,   and       ^  «• 
which  was  made  evidence  by  the  PlaiotiflF    I  muat^ 
therefore,  take  that  statement  to  be  in  substaioe  correct. 
It  i3  farther  to  be  observed,  that  in  the  cmrse  of  her 
testioxmy  a  reason  is  assigned  why  Jionas  Smith  did 
not  insist  on  the  prodnction  of  the  settbment    Smith 
asked  for  it,  and  was  told  by  David  Jams  that  it  was 
in  the  possession  of  his  wife's  brother,  md  that  he  was 
afraid  he  could  not  get  possession  of  it  without  dis- 
pleasing his  aunt,  who  was  a  yery  rich  dd  lady.     Under 
these  circumstances,  putting  credit  in  the  statement 
that  was  made  he  advanced  money  on  the  mortgage, 
and  I  think   under    these  circumstances,  the  conclu- 
sion that  the  Vice-Chancelior  came  to.  was  correct  -^ 
that  the  transactiim  was  fair,  honest,  and  band  Jlde  on 
part  of  Mr.  Smith :  and,  indeed,  nothing  was  advanced 
at  the  bar  for  the  purpose  of  leadiiig  to  the  conclusion 
that  there  was  any  thing  nuH»lly  improper  in  his  can* 
duct  with  reference  to  the  transaction. 

The  questbn  therefore  resolves  itself  into  this,  whether, 
where  a  parQr  is  informed  of  the  existence  of  an  instru* 
ment  which  may,  but  which  does  not  nece^arily,  affect 
the  property  he  is  about  to  purchase,  or  upon  which  he 
is  about  to  advance  money,  and  it  is  At  the  same  time 
stated,  that  the  instronaent  does  not  sffeot  that  proper^, 
but  relates  to  some  other  property^  whether,  if  he  acts 
birly  and  honestly,  and  believes  that  statement  to  be  true, 
hot  it  turns  out  in  the  result  that  he  is  misled,  and  that 
the  mstrument  does  relate  to  the  property,  he  is  under 
sQch  circumstances  to  be  fixed  with  notice  of  the  con- 
tents of  the  instmmeBt  ?  Undoobtedly,  where  a  party 
has  notice  of  a  deed,  which  from  the  nature  of  it  must 
afiect  the  pwpettji  or  is  told  at  the  time  that  it  does 

S  2  a£fect 
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1843.  aflbct  it,  be  is  (XMisidered  to  have  notice  of  the  contents 
of  that  deed  ind  of  all  other  deeds  to  which  it  refers : 
but  where  a  party  has  notice  of  a  deed  which  does  not 
necessarily— ^  which  may  or  may  not — aflfect  the  pro- 
perty, and  is  told,  that  in  fact  it  does  not  affect  it  bat 
relates  to  sooe  other  property,  and  the  party  acts  fiiirly 
in  the  transiction,  and  believes  the  representation  to 
be  true,  theie  is  no  decision  that  goes  the  length  of 
saying  that  if  U  is  misled,  he  is  fixed  with  noUce  of  the 
instrument,  I  am  not  disposed  to  extend  the  doctrine 
of  constructive  lotice,  and  in  expressing  this  opinion, 
I  believe',  I  act  in  conformity  with  the  opinion  fre- 
quently expressed  by  my  immediate  predecessor. 

As  to  the  cases  which  were  cited  in  the  argument, 
many  of  them  have  no  bearing  on  this  case,  and  others 
go  to  establish  principles  which  are  not  in  controversy, 
and  which  do  not  admit  of  dispute ;  but  the  cases  which 
have  the  most  direct  bearing  upon  the  present  are  Jiuk' 
son  v.  Rawe^  Whitbread  v.  Jordan^  and  Kennedy  v.  Greeny 
decided  first  by  Sir  J,  Leach^  Master  of  the  Rolls,  and 
afterwards  by  Lord  Btvugham.  As  to  Jackson  v.  Sawe 
the  case  was  this.  Mrs.  Jacksoris  mother  on  her  mar- 
riage had  an  estate  settled  on  her  for  life,  with  power 
of  appointmtnt  in  favour  of  her  children.  She  sur- 
vived her  hushand,  and  executed  the  power  in  favour 
of  her  daughter,  'and  continued  in  the  receipt  of  the 
rents,  and  married  a  second  husband.  On  that  mar- 
riage —  I  am  stating  now  what  must  be  inferred  from 
the  form  of  the  pleadings  —  she  represented  that  she 
was  seised  in  fee,  and  she  executed  a  conveyance  in  fee 
to  her  husband ;  the  husband  received  the  rents  during 
his  Uie^  and  upon  his  death  his  son  claimed  the  pro- 
perty as  heir  or  devisee.  And  the  contest  was  between 
the  wife's  daughter,  Mrs.  Jackson^  in  whose  &vour 
the  appointment  was  made,  and  Etme  the  son.    It  was 

contended 
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conteDded  that  the  husband  was  a  purchaser  for  value  1842. 
without  notice,  and»  as  the  cmsideration  was  admittedi 
the  question  turned  on  notice.  Now  it  is  obvious  in  that 
case,  that  if  the  husband,  at  the  time  of  the  marriage, 
had  looked  at  the  deed,  the  only  deed  under  which  Mrs. 
Jadaoii%  mother  claimed  the  property,  he  must  have  seen 
that  she  had  only  an  estate  for  life :  and  it  was  very  pro- 
perly decided  by  the  Vice-Chanoellor,  that  if  he  allowed 
a  purchaser  for  value  to  hold  under  those  circumstances, 
it  would  enable  any  disseisor  to  make  a  marketable  title, 
and  on  that  ground  the  Vice-Chancellor  decided  the 
case  in  favour  of  the  Plaintifi^  and  no  one  can  find 
fault  with  that  decbion.  Either  the  party  did,  or  he 
did  not  investigate  the  title;  if  he  did  not,  he  was 
guilty  of  great  n^ligence;  if  he  did,  he  must  have 
seal  that  the  party  conveying  to  him  had  only  an  estate 
for  life.  It  does  not  appear  to  me,  therefore,  that  the 
case  of  Jackson  v.  lUme  has  any  very  close  application  to 
the  present  case. 

Then  comes  WhUbread  v.  Jordan^  decided  by  Baron 
Jlderson  in  the  Exchequer.  The  case  first  came  before 
me,  and  I  have  revived  my  recollection  of  the  fiicts  by 
looking  at  the  report  of  it,  and  it  appears  to  me  that 
that  case  was  decided  on  the  ground,  that  the  learned 
judge  was  satisfied  that  the  transaction  was  not  band 
fiky  and  that  the  party  had  purposely  abstained  from 
making  inquiry,  the  money  being  advanced  for  securing 
a  pre-existing  debt ;  that,  in  short,  there  was  wilful  blind- 
ness. That  was  evidently  the  impression  on  the  mind 
of  the  learned  judge,  but  he  said,  that  even  if  it  were 
not  so,  the  fiicts  of  the  case  were  such  as  to  amount 
to  negligence  of  so  gross  a  nature,  that  it  would  be  a 
cloak  to  fi:«ud  if  it  were  permitted.  These  were  the 
principles  upon  which  that  case  was  decided,  but  which 
do  not  appear  to  apply  to  the  present. 

S  S  As 
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As  to  the  case  of  Kennedy  t.  Green^  a  fraud  had  been 
committed  on  Mrs.  Kermedy^  and  for  the  purpose  of 
accomplishing  it^  a  fraudulent  deed  had  been  executed: 
Green^  the  purchaser  of  the  estate,  had  nothing  to  do 
with  the  fraud,  and  the  question  was,  simply,  whether  he 
had  notice  of  it  G^erallj,  notice  to  an  attorney  is  notice 
to  the  client.  Mr.  Bostock  waa  his  attorney,  and  the 
question  was,  whether  Bostoch  had  notice.  Now  Bostock 
had  notice  in  this  pardeular  way.  He  had  been  him- 
self concerned  in  and  the  party  guilty  of  the  fitLud:  bat 
this  Court,  in  opposition  to  the  opinion  of  Sir  «7.  Leacky 
was  of  opinion  that  that  was  not  a  species  of  notice 
which  ought  to  affect  Green*  But  then  it  was  said,  and 
properly  said,  that  even  supposing  that  to  be  the  case, 
and  leaving  out  of  consideration  the  circumstance  that 
Mr.  Bostock  knew  of  the  transaction,  as  haying  been  an 
actor  in  it,  yet,  as  an  attorney  acting  for  Greeny  he  must, 
upon  the  bare  inspection  of  the  deed,  have  had  such  a 
suspicion  of  fraud  raised  in  his  mind,  as  to  have 
rendered  it  imperative  on  him  to  make  further  inquiry ; 
and  upon  that  ground  the  case  was  deckled  in  favour  of 
the  Plaintiff. 


These  were  the  cases   which    were  pressed  most 

strongly  upon  me  in  the  argument,  but  it  does  not 

appear  to  me  that  they  have  any  close  bearing  upon  the 

present     Undoubtedly,  in  the  present  case,  a  cautious, 

prudent,  circumspect  person  would  not  have  advanced 

money  without  production  of  the  deed :  but  that  is  not 

the  principle  on  which  cases  of  this  sort  have  been  decided. 

The  case  of  Cothixy  v.  Sydenham  (a),  which  was  one  of 

the  cases  cited  at  the^bar,  was  of  this  description.    A 

party  had  notice  of  tbedraft  of  a  settlement  having  been 

actually  prepared :  in  fact  he  had  himself  prepared  it. 

The  question  was,  whether  he  was  to  be  considered  as 

having 
(a)  8J9.C7,  (7.391. 
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haviag  constmctiye  notice  of  the  deed  itself;  Now,  a 
prudent,  cautions,  and  warj  person  knowing  that  a 
draft  had  been  prepared,  would  take  care  to  inquire 
before  he  advanced  his  money,  whether  a  deed  had 
been  executed  in  confennity  with  that  draft;  yet  Lord 
ThwrUm  held,  that  a  party  having  notice  as  a  purchaser 
—the  case  was  that  of  a  trustee,  but  he  put  the  case  of 
an  ordinary  purchaser — that  the  draft  of  a  deed  had 
been  prepared,  was  not  to  be  considered  as  having 
ooDStructive  notice  of  the  deed  itself,  unless  he  knew 
that  the  deed  had  been  executed.  Suppose  that,  in 
this  case,  the  party  had  been  told  that  there  was  no 
settlement:  it  is  quite  clear  -he  would  not  have  been 
affected  with  notice:  still,  notwithstanding  the  state- 
ment that  there  was  no  settlement  on  the  marriage,  a 
person  about  to  advance  his  money,  if  he  were  a  very 
pmdent,  cautious,  and  wary  person,  would  inquire  of 
the  connections  of  the  parties,  whether  or  not  a  settle- 
ment had  been  executed,  .before  he  advanced  any  con- 
siderable sum  of  money. 


1842. 


I  don't  think,  therefore,  that  the  present  case  goes 
beyond  this,  that  a  prudent,  cautious,  and  wary  person 
would  have  inquired  further.  The  want  of  that  prudence, 
caution,  and  wariness  is  not  sufficient,  according  to  the 
decisions  and  the  principles  which  have  hitherto  been 
acted  on,  to  afiect  the  party  with  notice.  I  do  not  con- 
sider this  a  case  of  gross  negligence :  and  I  am  of  opinion 
that  the  party  having  acted  honajide,  and  having  only 
omitted  that  caution  which  a  prudent,  wary,  and  cautious 
person  might  and  probably  would  have  adopted,  is  not 
to  be  fixed  with  notice  of  this  instrument.  I  am  satisfied 
that  he  acted  bon&Jide  in  the  transaction,  and  under 
tl^ese  circumstances  I  think  the  Vice-Chancellor's  de* 
cisioQ  was  right,  and  that  the  appeal  must  be  dismissed 
with  costs. 

S  4 
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Moj,  97.      In  the  Matter  of  T.  G.  WAINEWRIGHT  and  Wife. 

AND 


On  the  hus- 
band of  a  mar- 
ried woman, 
tenant  for  life 
under  a  settle- 
ment, being 
convicted  of 
felony,  the 
Court  of 
Chancery  be- 
comes pro- 
tector of  the 
settlement. 


In  the  Matter  of  the  Stat  d  &  4  fT.  4.  c.  74. 

T  ANDS  were  devised  by  a  will  to  the  use  of  a  mar- 
'^"^  ried  woman  for  life,  with  remainder  to  the  peti- 
tioner in  tail,  with  remainder  over.  The  husband  of  the 
tenant  for  life  having  been  transported  for  felony,  thb 
petition  was  presented,  praying  that  the  Lord  Chancellor, 
as  protector,  under  the  Act,  of  the  settlement  made  by 
the  will,  would  be  pleased  to  consent  to  a  disposition  of 
the  estate  by  the  Petitioner  for  the  purpose  of  barring 
the  entail. 

The  Vice-Chancellor  of  England  to  whom  the  appli- 
cation had  been  made  in  the  first  instance  had  refused 
it,  being  of  opinion  that  the  case  was  not  provided  for 
by  the  act.  (a) 

The  application  was  now  renewed  by  way  of  appeal, 
before  the  Lord  Chancellor. 

Mr.  Humphry  and  Mr.  Walford^  appeared  for  the 
Petitioner. 


Jw€  3.  The  Lord  Chancellor* 

The  question  in  this  case  arises  out  of  the  oonstnic- 
tion  of  the  act  for  the  abolition  of  fines  and  recoveries. 


Mrs.  Waineoartght  was  tenant  for  life  under  the  setde- 
ment,  and,  as  owner  of  this  prior  estate,  she  and  her 
husband  became   protector  of  the    setdement     The 

husband 
(a)  SeelliS!im.352. 
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bosband  was  convicted  of  felony,  and  the  question  was        1845. 
whether  under  those  circumstances  the  Court  of  Chan-     ^^^"^^ 

In  re 

eery  and  the  wife  together  could  consent  to  a  disposition      Wains- 
of  the  proper^.     The  Vioe-Chancellor  thought  not. 
I  have  considered  the  case,  and  with  the  greatest  re- 
spect for  the  judgment  of  the  Vice-Chancellor,  I  have 
come  to  a  different  conclusion. 

Hie  first  point  to  be  considered  is,  the  constitution 
of  protectors  under  the  act.    The  owner  of  the  prior 
estate  is  the  protector,  and  where  husband  and  wife 
have  the  prior  estate,  they  jointly  constitute  the  pro- 
tector.   Where,  also,  in  a  settlement  several  persons  are 
nominated  to  fill  the  office  of  protector,  the  entire  body 
is  called  the  protector  of  the  settlement.     But  if  you 
look  at  the  act^  you  find  that  the  term  protector  is  not 
confined  to  the  aggregate  body,  but  that  the  individuals 
constituting  the  body  are  separately  styled  protectors. 
This  is  clearly  the  case  in  the  48th  section  which  pro- 
vides, that  where  the  Court  of  Chancery  is  the  pro- 
tector of  a  settlement  in  lieu  of  any  person,  and  there 
is  ^  any  other  person  protector  of  the  same  settlement 
jointly  vnth  such  person,**  a  disposition  by  the  tenant 
in  tail,  though  approved  by  the  Court,  shall  not  be 
valid  unless  such  other  person    **  being  protector  as 
aforesaid  **  shall  consent  thereto.     So  in  the  91st  sec- 
tion, to  which  I  shall  have  further  occasion  to  refer, 
provision  is  made  for  the  case  where  the  Court  of 
Chancery  is  the  protector  of  a  settlement  in  lieu  of  the 
husband  of  a  married  woman.      I  think,  therefore,  that 
in  the  construction  of  this  act,  the  term  protector  is 
applicable  equally  to  the  entire  body  taken  collectively, 
and  to  each  individual  separately- 
Referring  now  to  the  SSd  section,  we  find  it  pro- 
vided, that  if  any  person  protector  of  a  settlement 

shall 
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1849.       shall  be  conTicted  of  treason  or  felony,  the  Court  of 
^■^V"*^^     Chancery  shall  be  protector  of  the  settlement  in  Hen  of 
Wainb-      such  person.    If  then,  the  term  protector  affiles  to 
BRIGHT.      ^^1^  individuali  this  clause  comprehends  the  very  case 
in  question :  that  is,  if  the  husband  is  to  be  called  pro- 
tector, and  the  wife  to.be  called  protector  as  well  as  both 
together  to  be  called  protector,  the  case  comes  distinctly 
within  the  terms  of  the  act. 

But  if  there  were  any  doubt  upon  this  poin^  it 
would  be  remoyed  by  the  91st  section,  which  appears 
to  dispose  of  the  precise  case.  By  that  clause  tbe 
Court  of  Common  Pleas  is  authorized  to  dispense 
with  the  concurrence  of  a  husband  to  his  wife's  dis- 
posal of  property  in  the  event  of  his  being  of  unsoand 
mind,  or  under  other  disabilities ;  and  it  is  then  provided, 
that  the  clause  shall  not  apply  to  the  case  of  a  married 
woman  where,  under  the  act,  the  Lord  Chancellor  or 
Court  of  Chancery  shall  be  the  protector  of  a  setdement 
in  lieu  of  her  husband  —  clearly  contemplating  in  that 
provision,  what  I  say  is  the  natural  construction  of  tbe 
SSd  clause,  that  the  Court  of  Chancery  may  be  pro- 
tector in  the  place  of  the  husband.  And  the  appli- 
cation of  the  91st  section  becomes  the  stronger,  when 
it  is  considered  that  the  question  can  only  arise  where 
the  wife  is  protector  by  reason  of  her  estate,  for,  if  she 
were  appointed  by  name  to  be  protector,  the  con- 
currence of  her  husband  would  not  be  requisite^  and 
if  this  be  so,  the  proviso  could  hardly  apply  to  any 
other  case  than  the  present 

It  would,  indeed,  be  very  extraordinary  if  it  should 
be  otherwise;  if  the  legislature  should  have  thought 
it  necessary  to  provide  for  a  case  which  very  rarely 
occurs,  viz.:  —  that  both  husband  and  wife  should  be 
convicted  cf  felony  and  should  have  omitted  to  pro- 
vide 
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far  a  case  of  eomparadvely  ordinarj  oecarrence.  1848. 

Notfaing  bal  the  dearest  expressions  woaU  justify  such  ^^"^^ 

I  oonstroctioii  of  the  statute.  Wainb- 


The  doubt  seems  to  have  arisen  from  the  direction  in 
the  24th  section,  that  the  husband  and  wife  together 
shoold  be  the  protector  of  a  settlement  in  respect  of  the 
wife's  estate^  and  be  deemed  one  owner.  But  it  is  clear, 
for  what  reason  that  direction  is  given.  It  had  been  de- 
clared by  the  preceding  section,  that  where  there  were 
joint  tenants  or  tenants  in  common,  each  should  be  a  dis- 
tinct protector  as  to  his  own  share ;  and  it  was  intended 
that  thb  should  not  apply  to  the  case  of  husband  and 
vife^  but  that  the  concurrence  of  both  should  be  requisite 
to  the  disposal  of  any  part  of  the  property. 

I  am  of  opinion,  therefore,  that  the  case  is  within  the 
Kt.  There  is,  however,  an  omission  in  the  3Sd  sec- 
tioB,  which  it  is  proper  to  notice.  The  words  are — 
'^  If  any  person,  protector  of  a  settlement,  shall  be  con- 
victed of  treason  or  felony ;  or  if  any  person  not  being  the 
ovner  of  a  prior  estate  under  a  settlement  shall  be  the 
protector  of  such  setdement  and  shall  be  an  infant, 
or  if  it  shall  be  uncertain  whether  such  last-mentioned 
person  be  living  or  dead,  then  his  Majesty's  High  Court 
of  Chancery  shall  be  the  protector  of  such  settlement 
in  lieu  of  the  person  who  shall  be  an  infant  or  whose 
existence  cannot  be  ascertained," — omitting  the  case  of 
a  person  convicted  of  treason  or  felony.  —  But  I  think 
that  the  omission  must  be  supplied  by  implication, 
otherwise  no  e£fect  can  be  given  to  the  previous  words, 
"if  any  person  protector  of  a  setdement  shall  be  con- 
victed of  treason  or  felony.*  Now  these  words  cannot 
be  strack  out  of  the  act,  and  it  is  much  more  natural  to 
supply  the  words  **  in  lieu  of  the  person  who  shall  be 
convicted"  than  to  adopt  a  construction  which  would 

deprive 


WBIOHT. 
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1842.  deprive  the  preceding  words  of  all  meening.    No  dl 

^^^^^^^  ficalty,  thereferei  arises  out  of  this  omissioii,  and,  as. 

Wains-  am  told,  the  Vioe-Chanoellor  laid  no  stress  npoo  th 

WEIGHT,  circamstance. 


,842.  LAUTOUR  v.  HOLCOMBE. 

Nov»  16. 

Jam  31.       npHE  Plaintiff  being  resident  abroad,  had,  b  an  ear^ 
The  surety,  stage  of  the  suit,  been  required  to  give  the  usoi 

pi^'^'ff'^^*  security  for  costs.  The  cause  was  heard  on  the  l/tj 
tident  abroad,  March  1842,  when  the  bill  was  dismissed  with  costs 

rupt  a  few"  '  ^  ^^^  ^^y^  ^^^^>  ^"^  before  the  costs  had  been  taxs 
days  after  the  under  the  decree,  the  surety  for  costs  became  bankrupt 
iDhsing  the  ^^^f  ^^  ^^  month  of  Jufy  following,  the  Plaintiff,  beioj 
bill  with  costs,  g^u  abroad,  presented  a  petition  of  rehearing. 

costs  bad  been 

taxed  under         ^^  5rfAe«  now  moved  on  behalf  of  the  Drfcndanl 

It.     ine 

Plaintiff  that  the  Plaintiff  might  give  better  security  for  the  costs 

Spr2f ''    or  that  the  appeal  might  be  stayed. 

sented  a 

hearing,  the  Mr.  Walcffield^  conird^  said  that  the  motion  was  oo 

S^""^  re^^^**  precedented,  that  the  cause  was  out  of  Court  by  th 
ings  upon  it  dismissal  of  the  bill,  and  that  there  was  no  instance  o 
untU  47*^  security  for  costs  being  required  between  a  decree  dis 
Plaintiff  missing  the  bill  and  an  appeal.    It  was  the  right  o 

found  a  new  ^^e  appellant  to  have  his  cause  reheard  on  making  th 
surety.  usual  deposit,  and  giving  the  usual  undertaking  for  thi 

payment  of  the  costs  of  the  appeal,  and  the  Court  ba( 
no  authority  to  impose  terms  upon  him  in  the  exercisi 
of  tliat  right.  The  appeal  did  not  put  the  Defendan 
in  a  worse  position  for  recovering  the  costs  of  the  soi 

than  he  was  in  before*    Why  should  it  pot  him  in  i 

better: 


HoLComK. 
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Ktter?    At  all  events,  the  application  came  too  late.        1842. 
rhe  appellant's  briefs  had  been  delivered  and  his  ooansel      r"^^^^^^^ 
Ktnicted,  and  the  appeal,  but  for  particular  circum-  v. 

itiDces,  would  have  been  already  in  the  paper.  A  party, 
rho  asked  security  for  costs,  should  come  promptly, 
iod  not  wait  until  the  cause  was  ready  to  be  heard. 

Mr.  Bdhell  in  reply. 

It  is  not  for  the  Plaintiff  to  say  that  the  cause  is  out 
i  Court,  when  he  has  himself  given  it  a  new  existence 
by  his  petition  of  rehearing.  There  might  be  some 
^und  for  the  argument  on  the  other  side  if  no  security 
lud  been  given  or  required  before  the  decree :  but  the 
brmer  order  is  the  foundation' of  the  present  motion: 
lod  if  it  was  right  to  require  security  then,  it  is  still 
more  right  now. 


The  Loan  Chancellor  said,  he  did  not  see  why  a  Nov.  85. 
nev  secority  should  not  be  given  fo^  the  costs  of  the 
nit  in  the  place  of  that  which  had  failed ;  and  he  should 
dterefore  order  the  Plaintiff  to  find  a  new  surety  within 
fourteen  days.  The  delay,  however,  in  making  the 
application,  had  been  such,  that  he  did  not  think  he 
slK)Q]d  be  justified  in  staying  the  hearing  of  the  appeal ; 
tHe  brie&  had  been  delivered  and  counsel  instructed 
before  the  motion  was  made*  He  would  therefore  hear 
^  appeal,  and  it  would  be  for  him  to  consider,  when 
lie  had  heard  it,  what  he  would  do  in  case  the  security 
should  not,  in  the  meantime,  have  been  perfected. 


That  order  not  having  been  complied  with,  and  the         is^s. 
'PP^y  in  consequence  of  several  postponements  for  the 
^▼enienoe  of  counsel,  being  still  unheard, 

Mr. 
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1842. 


L4UT0UR 

0. 

HOLOOMBB. 


Mn  B^tkdl  and  Mi*.  BeawtHj  on  behalf  of  the  D^ 
fendant)  now  moved  that  the  appeal  might  be  dismissed 
with  costs,  or  that  the  hearing  of  it  might  be  sUyej 
until  the  Plainti£P  should  give  security  acoording  to  th< 
coarse  of  the  Court,  pursuant  to  the  order  of  the  25t) 
November.  They  cited  Camac  v«  Grani  {«),  Giffr  ^ 
Wilkinson  {b\  Veitch  v.  Irving  (c),  Tredwett  v.  Birdu  (d) 


[On  Camac  v.  Grani  bebg  cited. 

The  Lord  Chancellor  said,  The  Vice-Chaocelloi 
seems,  in  that  case,  to  have  ordered,  that  if  secari^ 
were  not  given  within  a  certain  time,  the  bill  sfaoulj 
be  dismissed.  That  is  rather  a  strong  measure :  ^ 
common  law  the  order  would  be  a  stay  of  proceeding^ 
and  not  that  judgment  should  be  entered  for  the  Dd 
fendant(e)] 

Mr.  Wakefield,  contra^  observed,  that  although  thl 
motion  was,  in  form,  a  motion  for  security,  it  was»  ii 
effect,  a  motion  for  payment  of  the  costs  of  the  suiti 
for  no  sooner  would  tlie  security  be  given,  than  ^ 
would  be  enforced  for  the  payment  of  the  costs  alreadj 
taxed.  All  the  cases  cited  were  cases  of  security  &{ 
future  costs.  What  was  ^sked  here  was  security  fo| 
costs  already  incurred,  for  which  there  was  no  pr^ 
cedent 


The  LiORD  Chancellor. 



When  the  Court  orders  security  to  be  given,  itmeani 

effectual  security.    In 'this  case  security  had  been  gird 

before  the  decree;  but  the  surety  afterwards  becani( 

bankrupt 


(a)  I  Sim.  S48. 
{b)  4  ^IB.  1S2. 
(c)  11  Sim.  122. 


(<0  1  r.  4-  Cf)U.  47S. 

(e)  See  Fog  v.  Btewj  5  Md 
147.;  see  p.  149, 


CASES  IN  CHANCERY.  MB 

bankrupt    All  that  the  Court  is  now  asked  to'  do^  is        1842. 

10  make  the  security  what  it  originally  was^  and  what      j'T^^^^^ 

the  Court  originally  intended  it  to  be*    But»  ip  facti  I  v. 

consider  that  I  have  already  decided  this  question,  when     Hoummibb. 

the  case  was  last  before  me.     The  reason  I  did  not 

then  stay  the  proceedings  was,  that  the  application  was 

made  too  late.    I  therefore  said  I  woald  order  security  to 

be  giyen,  and,  if  it  was  not  given,  I  would  then  consider 

what  was  to  be  done.     Since  that  time  two  months 

have  elapsed,  and  nothing  has  been  done:  there  has 

been  ample  time  for  the  party  to  complete  the  security, 

and  I  think  the  proceedings  must  now  be  stayed  till  he 

does. 


In  consequence  of  this  order,  the  security  was  duly 
perfected,  and  the  appeal  came  on  to*  be  heard  on  the 
21st  April  1843,  when  it  was  dismissed  with  costs. 


T 


PANTON  V.  LABERTOUCHE.  is^^. 

Jviy  S. 

HE  Flaintifl^  who  was  abroad,  having  been  ordered  Where  a 
to  give  security  for  costs,  his  solicitor  executed  a  required  to 

bond,  as  his  surety,  to  the  clerk  of  records  and  writs  (|^^«  Becunty 
r    ,^^,  ^  for  costs,  It  IB 

»r  100/.  irregular  for 

his  solicitor  to 
be  his  surety. 

A  motion  was  now  made  on  behalf  of  the  Defendant 
^  the  bond  might  be  set  aside,  and  that  the  Plaintiff 
ought  be  ordered  to  procure  some  other  person  in  the 
place  of  the  solicitor,  to  give  security  according  to  the 
course  of  the  Court,  before  the  Defendant  should  be 
^Uged  to  answer  the  bill. 

Mr. 
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184S. 


Mr.  Bethell  and  Mr.  Piggoti  for  the  motton,  con- 
tended that  it  was  irregular  for  a  solidtor  to  be  se- 
curity for  bis  client  iii  such  cases.  That  in  the  courts 
of  common  law  there  was  an  express  rule  against  it; 
and  that  the  principle  of  policy  upon  which  that  rule 
was  founded)  namely,  the  protectbn  of  solicitors  against 
the  importunity  of  their  clientSy  applied  equally  to  courts 
equity. 


Mr.  LUnfdf  earUrh. 


The  Lord  Chancellor. 

I  cannot  call  the  practice  irregular,  because  there 
appears  to  have  been  no  previous  decbion  upon  the 
point  But  I  think  it  an  improper  practice,  and  that 
the  rule  in  the  courts  of  common  law  being  founded 
upon  sound  policy,  a  similar  rule  ought  to  prevail  here. 
I  shall,  therefore,  make  the  order. 
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1843. 


M«DERMOTT  v.  KEALY.  •'«»•''• 

1845. 
Feb,  13. 

A  TESTATOR  gave  and  devised  all  the  residue  The  enrol- 
of  his  real  and  personal  estate,  on  trust  out  of  decree^ of  a 
the  rents,  issues,  and  profits,  to  pay  certain  annuities  Vice-Chan- 
to  his  widow,  bis  son,  and  his  daughter,  during  their  require  bis 
respective  lives,    and    to  accumulate   the   surplus  of  wgnature  as 

well  as  Iliac 

such  rents,  &c«  during  their  joint  lives,  and  the  life  of  the  Lord 

of  the  survivor ;  and  on  trust  upon   the  death  of  the  ^^^^^^^^ 

survivor,  to  sell  and  convert  the  whole  into  money;  and  enrolment  of 

to  pay  and  divide  the  proceeds  unto  and  amongst  the  [Luent  to  a 

children  of  his  said  son  and  daughter,  as  and  when  decree,though 

....  .     ,  .  ^  .  ,  it  recites  the 

they  should  respectively  attain  twenty-one,  with  cross  decree,  is  not 

limitations  over,  of  the  shares  of  such  children  as  should  P^  '^  ^'^  f^ 

rolmentoftbe 

die  under  that  age,  to  the  survivors.  decree;  but 

•     Held,  that  it 

The  testator  died  in  1814,  his  son  in  1816,  and  his  vents  a  re- 
widow  in  1817.     A  suit  havinff  been  instituted  shortly  hearing  ©f  die 

°  ,  decree,  at 

after  the  testator's  death  for  the  execution  of  the  trusts  least  where 

of  the  will,  a  decree  was  made  in  the  year  1818,  bv  '^'^^ff^ 
'  /  »     *    cannot  be 

which  the  will  was  established,  and  the  trusts  thereof  varied  without 

were  directed  to  be  carried  into  execution.  incons^tent 

with  the  order. 
In  the  year  1885  the  period  of  twenty  years  from  the 
testator's  death  expired;  but  the  testator's  daughter 
being  still  living,  the  income  of  the  property  con- 
tinued to  be  accumulated  as  before:  and  various  orders 
were  after  that  time  made  in  the  cause  for  the  pay- 
inent  of  costs  and  other  expenses  incidental  to  the 
execudon  of  the  trusts  of  the  will,  out  of  the  accruing 

• 

income;  and,  lastly,  by  an  order  made  by  the  Vice* 

Chancellor  on  the  30th  of  January  1840,  on  the  pe- 

tition  of  some  of  the  children  of  the  testator's  daughter. 

Vol.  I.  T  who 


Kbalt. 
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1842.        who  had  attained  twenty-oncy  it  was  ordered  that  an 
j^^^^^^      allowance  of  100/.  a  year  should  be  made  to  each  of 
V.  them  out  of  the  accruing  rents  and  profits  and  in- 

come of  the  real  and  personal  estate  during  the  life  of 
their  mother,  or  until  the  further  order  of  the  Court, 
which  order  was  afterwards  enrolled.  The  enrolment, 
which  was  in  the  usual  form,  after  reciting  the  bill  and 
answer,  the  decree,  and  the  petition  on  which  the  order 
in  question  was  made,  and  further  reciting  that  "  upon 
hearing  the  said  petition,  the  said  decree,  and  certain 
subsequent  orders  [enumerating  all  the  previous  orders 
subsequent  to  the  decree],  the  Court  did  order,  &c^" 
proceeded  thus:-— ^^  It  is  therefore  this  present  day, 
the  30th  of  January  1840,  by  the  Right  Honorable 
Charles  Christopher^  Baron  CoUenham  of  and  in  the 
County  of  Cambridge^  Lord  High  Chancellor  of  Great 
Britaiuy  and  by  the  High  and  Honorable  Court  of 
Chancery,  and  the  power  and  authority  thereof,  ordered 
and  adjudged  that  &c<  [pursuing  the  words  of  the  order 
in  question]. 

Cottenhanii  C. 

•  On  a  motion  now  made  on  behalf  of  the  testator's 
heir  at  law,  who  was  one  of  the  defendants,  to  vacate 
that  enrolment, 

Mr.  fVakeJieldj  for  the  motion,  took  two  points.  • 

1st.  That  the  enrolment  was  an  enrolment  not  merely 
of  the  order  of  1840,  but  also  of  the  decree :  and  that 
as  the  decree  was  much  more  than  six  months  old, 
the  enrolment  of  it  was  irregular  in  not  having  been 
preceded  by  an  order  for  leave  to  enrol  it  nunc 
pro  tunc. 

2d.  That 
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2d.  That  the  enrolment  ought  to  have  been  signed  1 842. 

by  the  Vice-Chancellor,  by  whom  the  order  was  made,  Jt^^^^ 

as  well  as  by  the  Lord  Chancellor,  (a)  v. 


ElBalt. 


Mr,  Tinneyj  contrit  contended  that  the  signature  of 
the  inferior  judge  was  required  only  to  decrees  and 
orders  of  the  Master  of  the  Rolls,  and  he  cited  2  5miM's 
/v.,  p.  4. 

7%^  Lord  Chancellor. 

As  to  the  first  point,  I  think  the  enrolment  is  the  en- 
rolment of  the  order  only,  the  decree  being  merely 
recitaL  On  the  second  point  it  seems  to  me,  upon 
the  reason  of  the  thing,  that  the  correct  rule  is  as  stated 
in  Mr.  SmitVs  book,  and  that  there  is  a  distinction  be- 
tween decrees  or  orders  made  by  the  Master  of  the  Rolls 
«nd  those  made  by  the  Vice-Chancellor.  If  the  decree 
is  made  by  the  Master  of  the  Rolls,  it  must  be  signed 
by  the  Master  of  the  Rolls  as  well  as  by  the  Lord 
Chancellor;  but  if  made  by  the  Vice-Chancellor,  it  is 
quasi  the  decree  of  the  Lord  Chancellor,  and  conse- 
qaeady  requires  the  signature  of  the  Lord  Chancellor 
only ;  bat  I  will  direct  an  inquiry  to  be  made  in  the 
proper  quarter  as  to  the  practice. 

In  the  course  of  the  same  day  his  Lordship  said  that 
the  result  of  his  inquiry  was,  that  where  the  decree 
or  order  enrolled  was  the  decree  or  order  of  a  Vice- 
Chancellor,  it  was  not  necessary  to  have  the  Vice- 
Chancellor's  signature  as  well  as  the  Lord  Chancellor's. 

Motion  refused  with  costs. 


The  heir   at  law  afterwards  presented  a  petition  of 
appeal  from  all  the  orders  made  subsequently  to  the 

3'ear 

{a)  2  Dan.  681. 
T  2 
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year  18S5,  and  so  much  of  the  decree 
that  the  trusts  of  the  will  should  be  carriec 
lion,  insisting  that  such  direction  ought  ti 
restricied  to  the  period  during  which  the 
consistent  with  the  rules  of  law,  and  that, 
the  trusts  for  accumulation  since  the  jeai 
void  for  excess,  he  was  entided,  as  heir  a1 
rents  of  the  real  estates  which  had  accrued 
period,  and  which  might  accrue  until  the  i 
surviving  annuitant. 

Afler  the  usual  order  had  been  made  for 
the  appeal  to  be  heard,  certain  other  partie 
gave  notice  of  a  motion  to  discharge  that  ' 
lake  the  petition  off  the  file  for  irregularity. 

The  appeal  and  the  motion  now  coming  or 
together,  a  discussion  again  arose  as  to  whe 
rolment  of  the  order  of  the  30th  of  Jarma 
or  not,  in  effect,  an  inrolment  of  the  decn 
that  order  was  founded.  While  that  db 
going  on,  the  Lord  Chancellor  sent  for  inl 
to  the  practice  in  the  Enrolment  Office,  and 
following  certificate,  which  was  signed  by  the 
of  records  and  writs :  — 

"  We  humbly  certify  to  your  Lordship  thi 
perience  the  practice  has  ever  been,  in  enroll 
on  further  directions,  or  other  order  subs 
decree,  to  include  in  such  enrolment  a  r< 
decree  and  of  any  subsequent  reports  and  or 
made  in  pursuance  of  such  decree,  and  let 
first-mentioned  order.  And  it  has  alwsy; 
sidered  that  the  preceding  decree  and  order 
as  well  as  the  last-mentioned  order,  were 
rolled." 


Kbalt. 


CASES  IN  CHANCERY.  271 

In  illustration  of  that  certificate  Mr.  Berry,  one  of        1848. 
the  Clerks  who  had  signed  the  certificate,  and  who  was    j|^^^^^^ 
in  Coorty  instanced  the  case  of  an  order  to  foreclose  ab-       _  v. 
solute,  in  a  suit  for  foreclosure  of  a  mortgage,  which  he 
said  the  plaintiff  often  caused  to  be  enrolled,  and  which 
always  recited  the   decree,   and  he   submitted  that  it 
would  be  singular  if,  afler   that,   the   original   decree 
should  be  subject  to  a  rehearing. 

Upon  the  certificate  being  read, 

Mr.  Russellj  who  appeared  for  the  appellant,  observed 
that  the  question  was  not  so  much  what  was  in  practice 
the  form  of  the  enrolment  as  what  was  the  effect  of  it ; 
upon  which  the  opinion  of  the  officers  who  had  signed 
the  certificate  was  of  comparatively  little  weight.  If  tlie 
certificate  was  right  as  to  the  latter  point,  what  became 
of  the  rule  that,  unless  a  decree  or  order  were  enrolled 
within  six  months,  it  could  not  be  enrolled  without  an 
order  to  enrol  it  nunc  pro  tunc  ? 

The  Lord  Chancellor.  If  you  ask  my  opinion  on 
the  terms  of  this  instrument,  I  should  say  the  decree 
was  mere  recital ;  but  you  see  what  is  the  certificate  of 
oflBcers  of  great  experience  upon  the  subject.  However, 
it  appears  to  me  that  whether  the  enrolment  of  the  order 
does  or  does  not  operate  as  an  enrolment  of  the  decree, 
it  equally  prevents  me  in  this  case  from  reviewing  the 
decree ;  for  the  order  proceeds  upon  the  ground  that 
the  trusts  for  accumulation  are  still  in  force,  and  directs 
certain  payments  to  be  made  out  of  the  income  upon 
that  footing.  Now,  it  is  clear  that  I  cannot  meddle  with 
that  order,  as  it  has  been  enrolled ;  and  therefore  if  I 
were  to  vary  the  decree,  as  suggested  by  the  appellant, 
I  should  be  involving  the  estate  in  inconsistent  orders. 
The  only  course,  therefore,  for  the  appellant  is  to  carry 

T  3  his 
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bis  appeal  to  tbe  tribunal  which  is  not  boi 
eorolment,  and  b;  which  alone  the  whole  i 
disposed  of.  Tlie  party  moving  must  have 
the  motion  to  get  rid  of  the  order  to  reb 
think  be  must  also  have  the  costs  of  the  app< 

If  the  Appellant  goes  to  tbe  House  of  Lor 
advise  him,  notwithstanding  what  has  pass 
enrol  tbe  decree  first  before  he  goes  there. 

Mr.  Tinney,  Mr.  Stuart,  Mr.  Mylne,  Mi 
and  Mr.  Giffard,  appeared  for  other  parties. 


P 


APPLEBY  If.  DUKE. 


lENDING  a  suit  for  the  foreclosure  of  i 
one  of  the  devisees  of  the  equity  of  i 


endantin  Act;  and  (he  provisional  assignee  in  whon 

I  bill  or  thereupon  became  vested,  having  been  bro 

iclosure,  in  (he  Court  bv  supplemental  bill,  submitted  b< 
)eaofthe  ,      /^  ,      ,.    ,- 

ityorre-  to  net  as  the  Uourt  should  direct,  on  beii 

iptioi^  he  posts,  stating  that  he  had  not  received  any  a 

m  costs  insolvent  wherewith  to  pay  them. 
nlhe 
intifli  aU 

ugh  he  At  the  hearing  of  the  cause  before  Vice 

Fed  no  Wigrantt  it  was  insisted  on  behalf  of  this 

Its  of  the  that  his  costs  should  be  paid  by  the  Plaintifl 
'"cnt  ,  J  ,        ,         11... 

n^wiih  to  to  the  mortgage  debt ;  but  the  claim  being 

them.  j[,g  pg^t  pf  tjjg  Plaintiff  was  disallowed  by  tl 

(a)  See  I  Hart,  903. 
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This  was  an  appeal  by  the  provisional  assignee  from        1 843. 
that  decision. 

Mr.'Sttuirtmd  llt.FoUett^  for  the  appellant,  relied  on 
hng-established  practice,  in  illustration  of  which,  be- 
sides the  cases  of  Peake  v.  Gibbon  {a\  Woodward  y. 
Haddon  (i),  Boswell  v.  Tucker  (c),  which  were  cited  in 
the  Coart  below,  they  referred  to  Weaving  v.  Count  (</), 
and  also  produced  eleven  cases  from  the  Registrar's 
book  m  the  Exchequer,  in  which  the  costs  of  provisional 
or  oflScial  assignees  had  been  similarly  provided  for. 
With  respect  to  Hunter  v.  Pugh  {e\  decided  by  Lord 
Cottenham,  and  on  the  authority  of  which  the  Vice- 
Chanoellor  had  rested  his  decision  in  the  present  case, 
they  attempted  to  distinguish  it,  first,  on  the  ground 
that  it  was  not  a  suit  for  foreclosure;  and,  secondly, 
that  it  did  not  in  «that  case  appear  but  that  the  pssignee 
had  assets  to  which  he  could  resort  for  payment  of  the 
costs,  whereas  in  this  case  the  contrary  was  distinctly 
stated ;  observing  that,  in  Boswell  v.  Tucker  the  present 
Master  of  the  Rolls,  while  he  doubted  the  propriety  of 
the  rule  in  ordinary  cases,  had  admitted  that  under 
such  circumstances  it  might  be  perfectly  proper. 

Mr.  Wakefield  and  Mr.  Chandlessj  for  the  mortgagee, 
adopted  the  argument  contained  in  the  Vice-Chancellor's 

judgment,  and  cited  Hughes  v.  Kelly,  (g) 

» 

Mr.  Stuart i  in  reply. 

The  Lord  Chancellor. 

The  Defendant  Sturgist  the  provisional  assignee 
under  the  Insolvent  Debtors'  Act,  was  made  a  party  to 

this 

(a)  2  Russ.  4*  Mylne,  35A.  (d)  6  Sim.  439. 

(6)  4  &m.  606.  (e)  1  HarCy  307.  n. 

(c)  i  Beau,  493.  (g)  2  Connor  ^  Latpion,  2J1. 

T  4 
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this  suit  by  supplemental  bill.  The  suit  was 
closure.  He  did  not  disclaim,  but  submit 
answer  to  act  as  the  Court  should  direct, 
paid  his  costs,  &c.  He  further  stated  that 
ceived  do  assets.  The  question  is,  whether  h< 
to  receive  his  costs  from  the  mortgagee,  in 
they  would,  of  course,  be  added  to  the  deb 
the  mortgagor. 

The  course  of  the  Court  has  been  to  i 
costs.  In  Peake  v.  Gibbon  they  were  i 
Sir  Jokn  Leach,  on  the  ground  that  "  the 
assignee  was  a  public  officer,  who  did  not 
himself  by  any  act  of  his  own  to  represent  th 
but  on  whom  the  duty  of  representing  the 
thrown  for  public  convenience."  This  wi 
by  Woddward  v.  Haddon.  The  decision  o 
Chancellor  in  that  case,  after  consulUng 
ChancoUor  and  the  Master  of  the  Rolls,  wa 
as  in  Peake  v.  Gibbon.  Weaving  v.  Cot4rti 
same  learned  Judge,  was  decided  on  the  a 
Woodaxird  v.  Haddon.  Other  cases  in  th< 
Exchequer  to  the  same  effect,  but  not  repi 
referi-ed  to  in  the  argument  at  the  bar. 
however,  appear  that  the  attention  of  the  O 
any  of  these  instances  been  directed  to  the  qu 

In  BosmeU  v.  Tucker  the  present  Master  o 
considered  that  he  was  bound  by  the  pre' 
siorts,  though  "  he  did  not  perfectly  undc 
reasoning  of  the  cases  cited."  He  added,  * 
costs,  because  the  cases  authorise  11"  Thes 
were  cited  before  Lord  Coltenhmn  upon  tht 
in-  Hunter  v.  Pvgk.  He  dissented  from  the 
ciple,  and  did  not  consider  himself  bouni 
authority.  Hunter  v.  Pugk,  it  is  said,  was  n 
f 
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foreclosure.  This  is  true,  but  the  ground  and  principle  184S. 
of  the  decision  apply  equally  to  a  bill  of  foreclosure,  the 
case  now  under  review.  There  is  a  still  more  recent 
authority  in  the  case  of  Hughes  v.  Kelli/f  before  the 
Lord  Chancellor  of  Ireland^  who  is  reported  to  have 
ssiid  that  '*  he  had  always  been  of  the  opinion  adopted 
in  Appleby  v.  Duke^  and  in  many  cases  strongly  pro- 
tested against  the  old  rule."  His  Lordship  accord- 
ingly in  that  case  refused  the  costs  of  the  provisional 
assignee. 

Such  is  the  state  of  the  authorities  on  the  subject; 
the  more  recent  decisions  are  against  the  claim,  and  I 
ihuik  with  reason.     Why  should  the  mortgagee  suffer, 
or  his  security  be  affected,  because  by  the  acts  of  the 
nKirtgagor  his  interest  in  the  mortgaged  premises  has 
been  assigned  to  another  ?    The  assignee  represents  the 
mortgagor :  on  what  ground  then  can  he,  consistently 
with  the  established  principles  of  this  Court,  be  entitled 
to  costs?    It  is  said  that  he  does  not  take  the  assign- 
ment by  his  own  voluntary  act;  that  it  is  cast  upon  him 
by  operation  of  law.    But  he  accepts  the  office  to  which 
he  knows  the  assignment  to  be  an  incident,  and  in 
doing  so  he  must  be  considered  as  accepting  the  as- 
signment    It  is  said  that  the  case  is  a  case  of  hardship. 
If  it  be  so,  the  legislature  must  provide  the  remedy. 
Unless  the  legblature  shall  so  declare,  the  remedy  must 
not  be  at  the  expense  of  the  mortgagee.     In  my  view 
of  the  question  the  case  is  not  affected  by  the  state  of 
the  insolvent's  assets.     I  am  of  opinion,  therefore,  that 
the  appeal  ought  not  to  be  allowed,  (a) 

(o)  See  the  next  case. 
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CLARKE  V.  WILMOT. 


An  officiBl  u- 
lignee,  trade 
Defendtnt  to 
a  forecloiure 

leoting  the  in- 

hrancer  who 
had  become 
bankrupt,  held 
Dot  to  be  eo- 
titled  to  bu 
com  from  the 
Plaiotiff,  al- 
though he  dU- 
claimed  abio- 
lutel^  at  the 
beanug. 


TN  this  case,  which  was  also  a  forecl 
similar  question  arose  as  to  the  costs 
assignee  of  a  mesne  incumbrancer  who 
bankrupt.  The  assignee  by  his  answer  hi 
he  claimed  no  other  interest  than  such 
should  think  him  entitled  to.  At  the  hea 
he,  by  his  counsel,  disclaimed  absolute!; 
upon  Vice-Chancellor  Knight  Bruce  allc 
costs,  (a) 

On  appeal  from  his  Honor's  decree, 

77ie  Lord  Chancellor  said  that  the  c 
low  the  decision  in  Appleby  v,  Duke ;  a 
ship  accordingly  reversed  this  part  of  the  c 

(a)  See  I  r.  4  Coi.it.S.Si. 
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WESTFIELD  v.  SKIPWITH.  June  i. 


TN  this  case  there  was  an  original  cause  and  a  cross  Where  the 
-■•  cause;  the  former  for  relief,  the  latter  only  for  dis^  Sr^"nK^ 

covery.  after  putting 

in  an  answer 
to  a  cross  bill 

After  the  original  cause  was  at  issue  and  an  answer  ^^J  discoTery, 

111  .  •  t  Ml      I       m  ••/«••      I       dismisses  his 

had  been  put  in  to  the  cross  bill,  the  Flaintitf  in  the  own  bill  be^ 

original  cause  obtained  an  order  dismissing  his  bill,  and  f^*^  tbe  hear- 
therenpon  the  Plmntiff  in  the  cross  cause  moved  before  has  not  only 
the  Vice-Chancellor  of  England^  that  the  Defendant  in  ^Dci^Tb^ 
that  cause  might  pay  the  costs  of  it,  which  motion  was  ^ist  order  of 
refused:  the  Defendant  in  the  cross  cause  afterwards  to  give  the  ' 

obtained  an  order  of  course  at  the  Rolls,  that  the  Plain-  Plaintiff  in  the 

•A* .     ,  .  I  1  -  1  cross  bill  his 

tin  in  that  cause  might  pay  the  costs  of  the  answer.  costs,  but  the 

Defendant  to 
the  cross  bill 
Mr.  Wakefield  and  Mr.  James^  on  behalf  of  the  Plain-  hasarighttobe 

tiffin  the  cross  cause,  now  moved  before  the  Lord  Chan*  of  the  answer 

cellor,  pursuant  to  leave,  to  discharge  that  order  for  by  the  Plain- 
.    .  \xSL  according 

>r^«g»lanty.  ^othe  old 


practice. 


Tbey  said  that  the  ground  on  which  the  Vice-Chan- 
cellor  had  refused  their  client's  application  for  the  costs 
of  the  cross  cause  was,  that  the  discretion  given  to  the 
Court  by  the  41st  Order  oi  August  1841,  respecting  the 
costs  of  a  cross  cause,  was  only  to  be  exercised  at  the 
hearing  of  the  original  cause.  That  might  be  a  reason 
vhy  the  Court  could  not  give  the  Plaintiff  in  such  a  bill 
his  costs,  where  the  original  suit  never  came  to  a  hear- 
ing: but  it  did  not  follow  that  the  Plaintiff  was  there- 
fore bound  to  pay  the  Defendant's  costs  according  to 
the  old  practice;  for  it  was  clear  that  the  41st  Order 
had  altered  the  old  practice  to  some  extent,  inasmuch  as 

under 
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under  that  practice,  the  Defendant  to  a  -bil 
was  entitled  to  his  costs  immediately  on  [ 
answer;  whereas,  by  the  list  Order,  tfa 
suspended  until  the  bearing  of  the  origiDi 
was  then  made  subject  to  the  discretion 
The  consequence  was  that,  if  he  did  not 
bring  his  cause  to  a  hearing,  bis  right  w 
indefinitely. 

Mr.  Stuart  and  Mr,  Sideboltom,  contra. 

Mr.  fVakefitld,  in  reply. 

The  Lord  Chancellor. 

The  persons  who  framed  these  orders,  ^ 
conversant  with  the  practice  of  the  Cou 
must  have  been  aware  that  the  present  i 
were  likely  to  arise,  but  they  have  not 
them.  I  must  take  it  therefore  that  they  d 
to  provide  for  them.  Ttiey  have  merely  i 
the  discretion  of  the  Court  shall  be  ex« 
hearing;  and  in  this  case  that  state  of  tl: 
arisen,  and  cannot  now  arise.  I  am  of  O] 
aucb  8  case  the  old  practice  continues. 

Motion  re  fust 
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1842. 


BLUNDELL  a  GLADSTONE.  Feb.  lo.  n. 

1845. 

T^HIS  was  an  appeal  by  two  of  the  Defendants,  the  co-       "^^j"  ^^* 

•*-   heirs  at  law  of  the  testator  Charles  Robert  Blundellj  ^^  Scond^on 

from  a  decree  of  the  Vice-  Chancellor  of  England^  by  which  o(  Edward 

it  was  declared  that  the  Plaintiff  who  was  the  second  son  toortA,  held, 

of  Joseph  fVeld,  of  Lulworthj  Esq^  and  whose  original  ^P^J^^f^/^^Jj 

name  was  Thomas  Weld  (he  having  taken  the  name  of  and  upon  ex* 

Ebmdett  in  conformity  with  a  direction  in  the  will  to  that  Jj^nJ^i^o 

effect),  was  the  party  beneficially  entitled  under  a  devise  the  state  of 

in  trust  for  <*  tbe  second  son  of  Edward  Weld  of  Ltdworth^  family  and 

Esq.;"  there  beinir  no  one  of  the  Weld  family  who  bore  ^«  degree  of 

,  ,  the  testator's 

the  name  of  Edward  except  the  eldest  son  of  the  same  acquaintance 

Joseph  Weld  of  Lviworilu  whose  real  name  was  Edward  T^^  J^®  **'^' 
"^  '  ferent  mem- 

Josq>hf  though  he  usually  went  by  the  name  of  Edward  hen  of  it,  to 
only,  and  who  resided  with  his  father  at  Lulworthj  but  Z^/'J^nd 

was,  at  the  date  of  the  will,  unmarried.  »on  of  Joseph 

IVeld,  of  LtU^ 
wortht  al- 

After  the  appeal  had  been  argued  before  the  Lord  though  there 

Chancellor,  and  had  stood  a  short  time  for  judgment,  named  J?</. 

his  Lordship  intimated  that,  as  the  case  involved  a  ques-  ^^i^^ 

tion  relating  to  the  admissibility  of  evidence,  which  was  eldest  son  of 

of  great  importance  to  the  administration  of  justice,  not  who'resided 

only  in  this  Court  but  in  courts  of  law,  and  as  it  appeared  with  his  father 

from  the  previous  argument  before  him  that  there  was  ^^  ^ho  usu* 

some  conflict  between  the  earlier  and  the  later  authori-  ^^y  ^*"^  ^'i 

the  name  of 

ties  upon  the  point,  he  was  desirous  of  having  the  case  Edward  onlv^ 
re-argued  in  the  presence  of  two  of  the  common  law  J|"forme^r^wm 
kludges,  by  one  counsel  on  each  side,  as  had  been  done  in  of  the  testator, 

the  case  of  MiUer  v.  Trovers,  (a)  "^^^  ^^ 

the  will  in 

His  Lordship  having,  in  pursuance  of  this  intima-  tained  a  devise 
lion,  procured  the  attendance  of  Mn  Justice  Patteson  ^f^'**®.^?® 

^  Joseph  Weld^ 

and  by  his  right 

(a)  8  Bxng.  244.  "»™«- 
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28! 


The  argument  on  the  first  point  consisted  of  com- 
ments upon  the  principles  and  authorities  enuntiated 
and  collected  in  Mr.  (now  Vice-Chancellor)  fVtgram*s 
Treatise  on  the  Application  of  Extrinsic  Evidence  to 
the  Interpretation  of  Wills. 


1843. 


Blundbll 

V. 

Oladstokb. 


The  argument  on  the  second  point  was  substantially 
the  same  as  appears  from  Mr.Simofuf  report  to  hava 
been  used  in  the  Court  below. 


Mr.  Justice  Patteson  now  delivered  the  following  ^ 
jadgment 

Id  this  case  the  Plaintiff,  Thomas  fVeld  BlundeUy  filed 
his  bill  against  the  Defendants,  for  the  purpose  of 
establishing  the  will  of  the  late  Charles  Robert  Bbmdett, 
and  for  carrying  into  execution  the  trusts  thereof.  Two 
of  the  Defendants,  Thomas  Lord  Canuys  an4  Elizabeth 
Tempestj  are  the  heirs  at  law  of  the  testator.  Upon 
the  hearing  of  the  cause  before  his  Honor  the  Vice- 
Chancellor,  an  issue  was  directed  upon  the  question  of 
deoisavit  vel  noUy  which  was  tried  at  Liverpool^  at  the 
Sommer  assizes  in  1840,  and  a  verdict  found  for  the 
present  Plaintiff,  in  whose  favour  his  Honor  the  Vice- 
Chancellor  afterwards  made  a  decree.  Against  this 
decree  the  Defendants,  Lord  Camoys  and  Mrs.  Tem^ 
pestj  have  appealed  and  prayed  a  rehearing.  Upon 
the  hearing  of  the  appeal,  the  Lord  Chancellor  has 
been  pleased  to  request  the  assistance  of  my  brother 
Maule  and  myself,  and  the  case  has  been  argued  be- 
fore us. 

By  the  will  in  question,  which  bears  date  on  the  28th 
otNooember  1834',  the  testator  devises  certain  estates 
to  trustees,  ^^  upon  trust  to  permit  and  suffer  the  second 
son  of  Edward   fVeldj  of  Ijulworthj  in  the  county  of 

Dorset^ 


184.7. 
Jan.  13« 
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I  Sis.        Dorset,  Esq.,  to  occupy  and  enjoy  the  saic 

bTundbu.     *°  ^"  °*"  "**  '*'*  ''®''**  ""^  profits  th( 
*.  during  his  natural  life." 

OUDSTOMB. 

The  Plaintiff  is  the  second  son  of  J- 
Lulworth,  in  the  county  of  Dorset,  Est]., 
under  this  devise  as  the  person  tberei 
although  his  father's  name  is  not  Edwari 
contending  that  the  name  "  Edward "  n 
the  devise  by  mistake  for  "  Joxpi," 
has  an  elder  brother  whose  name  is  Et 
Much  evidence  was  adduced  on  both  side 
state  of  the  family  of  Weld  and  the  nam 
ferent  members  of  it,  at  the  time  of  the  i 
will,  and  to  prove  how  far  the  testator  wi 
with  them  :  none  of  which  evidence  was  • 
inadmissible;  it  was  indeed  objected  or 
the  Defendants,  that  the  evidence  given 
G^s/on«  of  his  conversations  with  the  te: 
and  1837,  could  not  be  used  as  proof  of 
of  the  testator,  or  as  declarations  made  bj 
ing  the  person  who  was  the  object  of  bis  d 
objection  the  learned  counsel  for  the  Plal 
and  proposed  not  (o  use  them  for  the  pu 
proof,  but  OS  evidence  of  the  testator's 
the  name  of  the  second  son  of  Edward  H 
this  purpose  they  were  allowed  by  the  lei 
for  (he  Defendants  to  be,  and  no  doubt  wei 
The  cose  is  therefore  free  from  any  q' 
admissibility  of  evidence:  all  that  has  be< 
only  what  was  necessary  to  put  the  Court 
situation  with  regard  to  knowledge  of  fXtr 
stances  us  the  testator  himself  was  in,  and 
them  the  better  to  put  (hat  construction  up 
which  it  is  to  be  presumed  he  himself  woi 
if  asked.     So  far,  at  least,  such  evidence  1 
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formly  received  according  to  all  the  authorities,  and  it        1843. 


Blundell 


is  unnecessary  to  discuss  or  even  to  refer  to  them.     The 

case  is  one  purely  of  construction,  and  the  Court  will  v. 

have  to  determine,  whether,  looking  at  the  whole  con-    Gladstomb, 

tents  of  the  will,    and   having  the  same   information 

which  the   testator   had   when  he  made  it,  they  can 

clearly  see  who  was   intended   to  be  the  devisee,  or 

whether  that  is  left  in  so  much  uncertainty  that  the  will 

must  be  declared  void,  and  the  heirs  at  law  take  the 

estates. 

It  appears  that  the  testator  had  made  two  former 

wills,  one  in  the  year  1821,  the  other  in  the  year  1827* 

At  both  of  these  times  Lulwarth  Castle  and  estate  was 

in  the  possession  of  Thomas  Weld  the  elder  brother  of 

the  family,  and  Joseph  Weld  the  next  brother  and  father 

of  the   Plaintiff,  resided  at  Pilewell  in  the  county  of 

Southampton.     In  the  will  of  1821,  the  testator  makes 

a  bequest  to  Thomas  Weld  of  Lidworthj  and  another  to 

Mr.  Joseph  Weld  of  Hampshire^  and  another  to  the  said 

Thomas  Weld,  Joseph  Weld,  and  their  two  next  brothers. 

In  that  of  1827,  he  devises  lands  *^  upon  trust  for  the 

second  son   of  Joseph   Weld  Esq.,    the  next  younger 

brother  of  or  to  the  Rev.  Thomas  Weld  of  Lidroorth,  for 

life  and  without  impeachment  of  waste,  and  from  and  after 

his  the  said  Joseph  Weld's  decease  upon  trust  for  his  first 

and  other  sons  severally  and  successively,  according  to 

the  priority  of  their  births,   and  to  the  heirs  male  of 

their  bodies  in  tail-male,  and  in  default  of  such  issue 

or  heirs  male  upon  trust  for  the  third  son  of  the  said 

Josq>h  Weldy  (such  next  younger  brother  of  or  to  the 

said  Rev.  Thomas  Weld)  for  life,  with  like  remainders 

to  his  first  and  other  sons  successively,  according  to  the 

priority  of  their  births,  in  tail-male.''    The  words  "  after 

his  the  said  Joseph    Weld^s  decease,''    are  manifestly 

written  in  mistake  for  ^*  after  the  decease  of  the  said 
Vol.  I.  U  second 
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84S.        second  son  of  the  said  Joseph  Weld,"  wbi( 
'"•''^■^     is  not  material  to   the  present  purpose. 

D.  these  wills  it  is  co]lecleu,   that  the  lestatt 

^""'"-  name  of  Mr.  Thomas  Wel^s  next  brother  t 
and,  from  the  will  of  1827,  that  having 
second  son  of  Mr.  Joseph  Weld  (the  prest 
as  the  object  of  His  devise,  he  knew  how 
him  and  did  describe  him  accurately. 

Subsequently  to  the  latter  of  these  two  « 
in  1829,  Thomas  Weld  by  deed  convey 
Castle  and  estate  to  his  brother  Joseph  for  1 
der  to  his  first  and  other  sons  for  life,  i 
their  first  and  other  sons  in  tail,  and  himsi 
professed  priest  and  cardinal  of  the  Ron 
Church;  whereupon  Joseph  Weld  remov 
VDorlh  Castle,  and  has  ever  since  been  and 
possessor  of  it.  Joseph  Weld's  eldest  son 
Edtcard  Joseph  :  he  was  commonly  known 
the  name  of  Edward  only,  but  in  deeds 
cases  used  his  proper  names  of  Edv>aid  J( 
gentleman  was  introduced  to  the  testator  . 
son  of  Mr.  Weld  oiLuiworth  ;  subsequently  to 
duction  and  before  the  will  was  made,  namel; 
in  ihe  year  1830,  the  teslator  made  particu 
of  Mr.  George  Weld,  a  younger  brother  of  th 
father,  repectingthe  WW(/ family,  and  who  wa 
6or  of  Eul-acorth,  and,  upon  being  told  thai 
Weld  was  the  possessor,  spoke  of  having  sei 
son,  and  made  minute  inquiries  as  to  his 
Upon  that  occasion  he  repeatedly  called  tl 
of  Luhsorth  "  Edward,"  and  though  corre 
times,  and  told  that  his  name  was  "  Josepi 
Edward  Weld  (who  was  originally  the  nex 
the  cardinal  7'homas  Weld),  had  been  dead 
yet  he  persisted  in  speaking  of  the  posses 


Oladstonb. 
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worth  as  •*  Edward  J*    He  appears  to  have  seen  Mr.        1843. 
JasqA  tVeld  once  for  a  few  minutes,  and  Mr.  Edward     r^^^^ 
Joseph  two  or  three  times ;  but  had  no  further  personal    _      v. 
acquaintance  with  either  of  them,  and  being  resident 
in  Lancashire^  whilst  they  resided  in  Dorsetshire^  he 
heard  but  little  about  them. 

Under  these  circumstances  the  will  of  18S4  was 
madfc,  and  the  question  is  whether  the  testator  has  by 
his  wOI  sufficiently  expressed  an  intention  that  the 
Plaintiff  should  take  a  beneficial  interest  in  the  property 
in  dispute. 

It  was  contended  for  the  heirs  at  law  that  Edward 
Joseph  Weld  fully  and  accurately  answered  the  whole  de- 
scription of  ^^ Edward  Weld oi Lulworthy  Esquire;"  and 
therefore  that  the  Court  was  not  at  liberty  to  substitute 
any  other  name  upon  a  conjecture  of  some  mistake: 
that  if,  indeed,  ther^  had  been  two  persons,  each  fully 
and  accurately  answering  the  whole  description,  evidence 
might  be  received,  or  arguments  from  the  language  of 
the  will  and  from  circumstances  might  be  adduced,  to 
sh^w  to  which  of  these  persons  the  will  applied ;  but 
that  where  one  person,  and  one  only,  fully  and  accurately 
answers  the  whole  description,  the  Court  is  bound  to 
apply  the  will  to  that  person. 

Such  may  be  conceded  to  be  a  general  rule  of  law 
and  of  construction,  inasmuch  as  it  in  general  will 
be  found  to  assist  in  attaining  the  object  of  all  rules 
of  construction  —  the  discovery  of  the  intention  of 
the  testator  as  expressed  by  his  will  —  though  a  rule 
not  without *the  possibility  of  an  exception;  for,  if 
a  case  should  arise  in  which  this  rule  would  lead  to 
a  construction  of  a  devise  manifestly  contrary  to  what 
was  the  intention  of  the  testator  as  expressed  by  his 

U  2  will, 
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184S*        will,  the  rule  must  be  rejected  as  inapplicable  to  a 
^^"^^^^■^     case   in  which  it  would  defeat  instead   of  promoting 
V.  the  object  for    which   all    rulek    of  construction  are 

Gladstonb.    framed.     But  in  this  case  Edward  Joseph  Weld  is  not 
brought  within  that  rule ;  for  he  does  not  fully  and  ac- 
curately answer  the  whole  description.     It  is  true  that 
being  known  by  and  using  the  name  of  Edward  only, 
he  mighty  if  there  were  no  person  wh6se  real  name  wa$ 
Edward  Weld  only,  take  by  that  description ;  but  he 
would  not  so  takci  because  he  fully  and  accurately  an- 
swered the  whole  description,  but  because  there  being 
no  person  who  did  so  answer,  he  came  the  nearest  to 
^  it.     Evidence  of  two  facts  would  be  necessary  to  enable 
him  to  take  —  first,  the  fact  that  no  person  of  Udwortk 
existed  bearing  the  name  of  Edward  Weld  only ;  and, 
secondly,  that  he  himself,  although  his  real  name  was 
Edward  Joseph^  was  known  by  and  used  the  name  of 
Edward  only.     The  necessity  for  having  such  evidence 
clearly  shews  that  he  does  not  fully  and  accurately  an- 
swer the  whole  description :  and  if  so,  another  rule  of 
construction  applies,  namely,  that  if  the  name  be  wrong 
but  the  description  right,  and  no  person  fully  and  ac- 
curately answers  the  name,  the  Court  may  apply  the 
devise  to  the  description.     Now,  in  this  case,  the  name 
is  wrong,  strictly  speaking,  because  there  is  no  person  of 
the  name  of  Edward  Weld  only.     The  description  ''of 
Ijulworthi  Esquire,"  would  seem  to  be  more  applicable 
to  the  possessor  of  Lulworl/i,  than  to  his  eldest  son ; 
but,  conceding  that  it  is  equally  applicable  to  both,  then 
by  the  first  rule  of  law  and  construction,  arguments  may 
be  adduced  to  shew  to  which  of  the  two  persons  an- 
swering that  description  the  will  applies. 

• 
One  argument,  and  that  a  very  forcible  one,  is,  that 
in  the  subsequent  limitations  of  the  same  estates  con- 
tained in  the  will  in  question.  Lady  Stomion  is  described 
as  the  sister  of  Edward  Weld  of  Lidwortkj  and  the 

estate 
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estates  are  given  to  her  second  son  after  failure  of  the 
male  issae  of  all  the  brothers  of  Edward  Weld^  except 
the  eldest  Now  Lady  Stourtan  was  the  sister  of  Joseph 
Weldj  and  Joseph  Weld  had  an  elder  brother,  whereas 
she  was  not  the  sister  of  Edward  Joseph  Weldf  nor  had 
Edward  Joseph  Weld  any  elder  brother. 


184S. 


Bldndell 

V. 

Gladstone. 


Again,  the  devise  to  permit  and  suffer  the  second  son 
of  Edward  Weld  **  to  occupy  and  enjoy  the  same,  and 
to  take  to  his  own  use  the  rents  and  profits  thereof,'* 
coupled  with  other  directions  in  the  will  as  to  taking 
the  name  and  arms  of  BlundeUi  makes  it  most  probable 
that  the  first  object  of  the  testator's  bounty  was  a  person 
in  esse  at  the  time  of  the  making  of  the  will.  Now  at 
that  time  Joseph  Weld  had  three  sons,  but  Edward 
Joseph  Weld  was  unmarried.  Again,  it  is  plain  that  the 
testator  wished  to  prefer  the  male  line  as  much  as  pos- 
sible ;  accordingly,  upon  Hiilure  of  the  sons  of  Edward 
Weld  except  the  eldest,  and  their  issue  male,  he  devises 
tlie  estate  to  the  sons  of  the  brothers  of  Edward  Weld, 
and  not  till  they  are  exhausted  to  the  second  son  of 
Lady  Stoution.  If  "  Edward  "  mean  "  Joseph  ^  in  the 
will,  none  of  the  males  except  the  eldest  son  and  brother 
cX  Joseph,  and  their  sons,  will  be  excluded ;  but  if  "  Ed" 
•siard^  mean  *^  Edward  Joseph,*^  all  the  male  descendants 
of  Lady  Slourtofi*s  brothers,  of  whom  there  are  many, 
would  be  excluded  and  her  son  take  in  preference  to 
them,  manifestly  against  the  testator's  intention. 

To  these  arguments  drawn  from  the  will  itself,  and 
the  state  of  the  family  as  known  to  the  testator,  nothing 
is  opposed  but  the  conclusion  drawn  from  the  wills  of 
1821  and  1827,  namely,  that  at  those  times  the  testator 
was  aware  that  the  Cardinal  Thomas  Weld's  next  bro- 
ther's name  was  Joseph  and  not  Edward,  Edward  having 
died  at  college  in  the  year  1796,  and  the  argument 

U  3  raised 
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did  in  the  devise  in  question  use  the  word  **  Edward^* 
by  mistake  for  *^  Joseph^'*  and  that  the  Plaintiff  is  the 
person  designated  by  the  devise  as  the  second  son  of 
Edward  Weld  of  Udworth^  Esq.,  and  is  entitled  to  the 
estates  thereby  devised. 


18  is. 


Blundbll 
Oladstokk. 


The  Lord  Chancellor. 

We  are  much  obliged  to  the  learned  Judges  for  their 
assistance  on  this  occasion,  and  for  the  attention  they 
have  paid  to  this  question.  I  entirely  concur  in  the 
opinion  which  they  have  so  clearly  and  so  fully  ex- 
pressed. The  main  argument  upon  the  part  of  the  De- 
fendant rested  on  the  assumption  of  a  fact,  namely,  that 
the  eldest  son  of  Joseph  Weld  of  Lulworlh  was  properly 
described,  or  rather  might  be  considered  as  properly 
described  by  the  name  of  Edward  Weld  of  Ltdworth^ 
whereas  bis  name  was  Edward  Joseph  Weld.  This 
fallacy  being  removed,  and  there  appearing  to  be  no 
person  accurately  answering  the  description  of  Edward 
Weld  of  Lulworthy  it  is  open  to  us  to  look  to  the  rest  of 
the  will  for  the  purpose  of  ascertaining,  if  possible, 
whom  the  testator  meant  by  the  description  *^  Edward 
Weld  of  Lulworlh;"  and  I  am  clearly  of  opinion,  ad- 
verting to  the  different  passages  of  the  will  that  have 
been  referred  to  by  my  learned  brother,  especially  that 
passage  which  relates  to  the  devise  to  the  sons  of  Lady 
Siourtonj  that  it  was  the  injtention  of  the  testator,  by  the 
designation  of  "  Edward  Weld  of  Lulwofih"  to  describe 
Joseph  Weld  o(  Lulworthj  who  was  at  that  time  the  pos* 
sessor  of  Lulworlh  Castle,  It  follows,  therefore,  that 
Thomas  Weld^  the  Plaintiff,  takes  under  this  devise,  and 
that  the  decree  of  the  Vice-Chancellor  must  be  affirmed. 
It  is  proper,  I  should  add,  in  a  case  of  this  description, 
after  the  various  arguments  it  has  undergone,  that  the 
costs  should  come  out  of  the  estate. 


U  4 
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Mr.  Wrm/f  in  the  absence  of  Mr.  T\DisSf  for  the  At-        184S. 
torney-General,  contended  that  so  large  a  sum  ought     ^T^*^"^^ 
not  to  be  paid  to  an  individual  calling  himself  president  v. 

of  the  college,  without  a  reference  to  the  Master  to  ap-  Gladstone. 
prove  of  a  scheme  for  its  application,  or  at  least  some 
inquiry  into  the  nature  and  objects  of  the  institution* 
If  the  testator  had  himself  made  choice  of  the  president 
as  the  hand  to  receive  the  money,  or  if  he  had  given  it 
directly  to  the  college,  it  would  have  been  different;  but 
where,  by  the  death  of  the  trustee  selected  by  the  tes- 
tator, the  execution  of  a  trust  devolved  upon  the  Court, 
the  invariable  course  was  to  refer  it  to  the  Master  to 
approve  of  a  scheme  for  the  application  of  the  fund. 

Mr.  Tinney  and  Mr.  Flemings  for  the  President  of 
the  College,  insisted  that  where  there  was  a  subsisting 
charity,  and  an  officer  capable  of  giving  a  discharge  for  • 
a  legacy,  the  Court  was  in  the  habit  of  ordering  pay- 
ment to  be  made  to  that  officer  without  directing  a 
scheme. 

The  Lord  Chancellor. 

Whether  a  scheme  should  be  directed  or  not  will 
depend  upon  the  information  I  may  have  as  to  the  na- 
ture of  the  institution  and  the  situation  of  the  officer. 
If  there  are  already  existing  funds  belonging  to  the 
institution,  and  if  the  president  who  has  the  management 
of  those  funds  is  appointed  for  life,  so  as  to  give  him  a 
permanent  character,  the  legacy  may  perhaps  be  paid 
to  him  without  referring  it  to  the  Master  to  settle  a 
scheme.  But,  suppose  the  president  held  his  office  by 
a  precarious  tenure  —  by  an  appointment  from  year  to 
year,  for  instance — and  that  the  institution  was  supported 
by  voluntary  contributions,  then  it  might  be  right  that 
a  scheme  should  be  settled.    If  there  is  a  character  of 

permanence 
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perniRnence  In  th«  institution,  and  in  the  s 
officer,  the  Court  will  hand  it  over  to  I 
scheme,  as  was  done  lately  in  the  case 
cbnrity.{<i}  Where  a  testator,  who  is  a  i&> 
leaves  money  for  the  use  of  a  Soman  Catt 
tnent,  all  I  have  to  do  is  to  see  that  it  is 
use  of  that  establishment,  and  that  it  is  pi 
in  which  it  will  be  safe.  I  have  nothing  i 
internal  management,  discipline,  and  modi 
in  such  an  institution.  I  should  wish,  he 
I  dispose  of  this  petition,  to  have  some 
information  than  the  present  affidavits  a: 
ing  the  nature  of  this  institution,  and  the 
character  of  the  president. 


The  appeal  petition  having  stood  ovt 
affidavits  to  be  filed,  now  came  on  again. 

It  appeared  from  the  further  affidavits, 
lege  had  been  established  in  1802,  as  t 
of  a  similar  institution  which  had  existed 
several  centuries,  but  wbich  had  been  brol 
the  Revolution.  That  its  object  was  the 
Soman  Catholic  laymen  as  well  as  eccli 
the  governors  of  the  college  consisted  of 
having  been  educated  there,  had  afterwe 
mitted  to  Holy  Orders ;  and  that  the  presii 
elected  every  four  years  by  the  governors 
being,  was  also  treasurer  of  the  college, 
management  of  its  pecuniary  concerns, 
was  accountable  to  an  auditor.  It  also  j 
the  testator  was  well  acquainted  with  ihi 
the  system  of  ils  management,  and  that  in 


(a)  Cockburn  V.  Raphael,  L.  C.  Mag  9 
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made  a  present  of  500/.  to  it  through  the  medium  of 
tbe  Rev.  Thomas  Bobinson  (the  person  mentioned  in 
the  will),  by  whom  the  same  was  paid  to  the  then 

president.  , 

There  were  also  affidavits  made  by  several  Boman 
Catholic  peers  who  had  been  educated  at  the  college, 
testifying  to  the  respectability  of  the  president,  and  the 
permanent  character  of  the  institution. 

Mr.  Tinney  and  Mr.  Fleming  having  read  the  affi- 
davits, 
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Mr.  Twiss  and  Mr.  Wray  again  submitted,  that  as  the 
trustee  named  by  the  testator  was  to  apply  the  fund,  and 
that  trastee  was  dead,  a  scheme  ought  to  be  directed. 

The  Lord  Chancellor. 

It  may  be  that  Mr.  Robinson,  if  he  had  been  living, 
vould  have  had  a  discretion  as  to  the  application  of  the 
fond:  but  it  would  have  been  a  fair  exercise  of  that 
discretion  to  have  paid  it  over  to  the  president;  and, 
if  I  am  of  opinion  that  it  will  be  safe  in  his  hands, 
the  Court  will  be  justified  in  doing  the  same.  Now 
I  think  it  is  quite  clear  from  the  affidavits,  that  the 
money  >vill  be  safe  in  the  hands  of  the  president,  and 
if  that  be  so,  how  can  it  be  better  applied  for  the 
use  of  tbe  college  than  by  paying  it  to  the  individual 
who  has  tbe  management  of  the  general  afiairs  of  the 
institution  ?  The  order  therefore  is  right,  being  exactly 
in  the  terms  of  the  testator's  will,  only  substituting  the 
presidentYor  the  Rev.  Thomas  Bobinson. 

The  appeal  petition  was  dismissed,  and  the  costs  of 
all  parties  ordered  to  be  paid  out  of  the  fund. 
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Itnutor        TN  the  admin iBtration  of  the  estate  of 

'wT.™  ™  Blundell,  the  testator  in  the  cause,  a 

:hequM  on  '  ' 

lu  banker  ^      consols  was  carried  to  a  separate  account, 

Cheque  Legacy  Account;"  to  abide  the  r 

tion  raised  by  the  residuary  legatees  ns  ti 

hq^iho'uld""   and  effect  of  two  cheques  signed  by  ihe 

«  prwenied     lifetime,  in  favour  of  his  butler  and  ho 

ind  about  a      which  had  been  admiited  to  probate  by 

■"  d?  mS.  .    lid  Cert  .,  part  Of  hi.  will.  (^) 

brmat  will,  in 

[to  3~.T       The  Vice-chancellor  of  E^hnd,  up. 

ion*  he  e»ye    q{  jijg  residuary  legatees,  ordered  the  fui 

ferred  to  tlieni.    This  was  an  appeal  froi 


'■nu,  with  a 

lii 


ill  the  retidue 

>rhiiperHin«l       The  facts  upon  which   the  question 

i^n'othe"'"  substance,  as  follows :  —  Tlie  testator  so 
lersnnt,  and  his  death  delivered  to  his  buller,  fVili 
ottaeivWlt,  fiPflled  packets  addressed  to  his  bankers, 
IfterhiideBth  (^  retnin  them  until  nfler  his  death,  and 
ill  the  thres  .     ,      ,  .       ,  ,, 

nitrunienti  them  at  the  bonkmg  house.  On  one  of  1 
fere  admitted  ^^jj,^^  «  ^^^  ^^  delivered  by  WHUam  1 
onftituting  other,  "  To  be  delivered  by  Ann  H 
ield'th*t  by  S'"»''y  ofter  the  testator's  death,  the  pt 
nofihe  livered  to  the  Defendant,  the  executo 
Hallt  and  were  opened  in  his  presence 


irobate  tliii 


he"^ue*  were         ^"^  "'"''*  ""'■'''  ''^'''*  P"**""  '"8'  ■"■'ted  j 

Irawn  ai  ^'^  were, "  The  last  will  and  tea-  and   C.  being 

egBciei,  but       tament  of  Charlet  RcieH  Blun.  proved,    appr 

hat  at  such       deli,  ai  contained  in  Paper  Writ-  tered. 

iructi*el}',  if  not  expressly,  revoked  by  the  will. 
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bouse.    One  of  the  packets  was  found  tp  contain  a        1843. 

cheque  in  these  terms :  —  ^"tlT^^^^ 

Walsh 


^Uoerpoclj  September  11th;  1833. 

<<  Messrs.  Arthur  Heyward  and  Sons  and  Company. 
''  On  demand,  pay  William  Hall  of  Ince^  butler  of 
this  place,  5002. 

CharUs  Blmdell.'' 


V. 

Gladstone. 


In  the  other  there  was  a  similar  cheque  in  favour  of 
Am  Harris  for  3002.  In  the  month  of  November  1834 
the  testator  made  his  will,  in  which,  after  a  particular  dis- 
position of  his  personal  property,  and  the  gift  of  several 
legacies  and  annuities,  and  amongst  others,  an  annuity 
of  200/1  a  year  to  William  HalU  and  another  of  60/. 
a  year  to  Ann  Harris  for  their  respective  lives,  he  pro* 
ceeded  thus :  —  '*  And  subject  as  aforesaid,  and  except 
as  hereinafter  mentioned,  I  give  and  bequeath  all  the 
residue  and  remainder  of  my  personal  estate  and  effects 
whatsoever  and  wheresoever  unto  "  &c.  [naming  his  re- 
siduary legatees.]  The  only  disposition  contained  in 
the  subsequent  part  of  his  will  consisted  of  certain  lega- 
cies to  his  executors  on  condition  of  their  accepting  the 
office.  After  which  followed  this  clause,  "  And,  lastly, 
I  do  hereby  revoke  any  former  will  or  codicil  by  me  at 
aoy  time  made,  and  declare  this  to  be  my  last  will  and 
testament." 


In  addition  to  these  facts,  which  appeared  from  the 
Master's  report,  it  was  stated  at  the  bar,  by  the  counsel 
for  the  Appellants,  and  not  disputed,  that  by  a  previous 
^U  which  was  existing  and  in  force  at  the  time  when 
the  cheques  were  signed  and  delivered  to  William  Hallj 
the  testator  had  bequeathed  to  him  an  annuity  of  100/. 
a  year. 


The  appeal  now  coming  on  to  be  heard. 


Mr. 
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Mr.  Boupell  and  Mr.  Roll,  for  the  Ap 
that  as  the  cheques  had  been  admitted 
testamentary  papers,  there  could  no  Ic 
question  as  to  whether  they  were  revoked 
of  the  drawer.  This  Court  could  look 
mentioned  In  them  only  ns  legacies :  bdc 
not  to  take  effect  as  such,  it  must  be  o 
that  they  were  revoked  either  expressly  < 
the  subsequent  will. 

Upon  that  point,  they  contended  first,  ' 
of  total  revocation  were  within  the  exclosi 
of  the  Ecclesiastical  Court,  whose  provi 
decide  what  instruments  a  testator's  will  co 
which 'purpose  that  Court  took  cognizanci 
constructive,  as  well  as  of  express,  revoca 
cordingly,  if  any  document  propounded  f< 
peared  to  have  been  altogether  revoke! 
express  terms  or  by  implication  only,  -b) 
sequent  date,  that  Court  would  not  admit 
V.  Methuen,[a)  It  was  tnie  that  this  Court 
a  will,  oflen  took  upon  itself  to  decide  tha 
the  disposiUons  contained  in  a  testamenti 
revoked  or  some  other  disposition  substiti 
one  of  subsequent  date,  which  it  clearly  n 
out  putting  itself  in  conflict  with  the  Eccles 
because  that  Court  in  admitting  a  papt 
merely  decided  that  it  formed  part  of  the 
and  not  that  every  disposition  contained  ii 
sarily  to  take  ^ect.  But  it  was  difficult  to 
this  Court  could  hold  that  the  whole  of  i 
paper  was  inoperative,  without  contrave 
cision  of  the  Ecclesiastical  Court,  after  tt 
admitted  it  os  a  subsisting  part  of  the  will 

(a)  S  PluU.  415. 
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Assuming,  however,  that  it  was  competent  for  this 
Court  to  do  so,  it  remained  to  consider  whether,  treating 
these  three  papers  as  what  the  Ecclesiastical  Court  had 
pronounced  them  to  be,  not  a  will  and  two  codicils,  but 
as  constituting  together  one  will,  this  Court  could,  ao- 
cordiDg  to  its  own  principles  of  construction  applicable 
to  such  a  case,  come  to  the  conclusion  that  the  two  first 
in  point  of  date  had  been  revoked  or  superseded  by  the 
third.  The  Vice-Chancellor  had  treated  the  case  as  one 
of  express  revocation,  relying  upon  the  revocatory 
clause;  but  that  could  not  be;  Denny  v.  Barton  [a) ;  be- 
cause that  clause  related  in  terms  to  former  wills  only, 
whereas  this  Court  was  bound  by  the  Probate  Act  to 
consider  all  these  instruments  as  parts  of  the  same  will. 
And  whether  they  were  regarded  as  one  instrument  or  as 
three,  it  was  equally  impossible,  consistently  with  the 
established  rules  relating  to  cumulative  gifts,  to  hold 
that  where  a  testator  gave  first  a  gross  sum,  and  then 
an  annuity  to  the  same  person,  the  latter  could  be  taken 
as  a  substitution  for  the  former,  particularly  when  it 
appeared  that  a  former  will,  containing  a  like  annuity  to 
one  of  the  parties,  was  subsisting  and  unrevoked  at  the 
time  when  the  cheques  were  given. 


184S. 


Walsh 

V. 

Glaostorb. 


Mr.  Stuart  and  Mr.  Flemings  fer  the  residuary  lega* 
tees,  cited  Miller  v.  Miller  (6),  to  shew  that  a  cheque 
could  not  take  efiect  as  a  donatis  mortis  causd,  and  they 
said  there  was  no  case  in  which  such  an  instrument  had 
erer  been  allowed  to  operate  as  a  legacy.  But  sup- 
posing that  question  to  have  been  concluded  by  the 
probate,  and  that  all  the  three  instruments  were  to  be 
taken  as  constituting  the  last  will ;  still  it  was  for  this 
Court  to  construe  their  contents,  and  they  contended  that 
it  was  impossible  to  read  the  last  of  them,  and  particularly 
the  residuary  clause  of  it,  without  coming  to  the  con- 
clusion 

(a)  2  Pm.  S7S.  {6)  5  P.  Wm,  556, 
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elusion  that  it  contained  the  fina!  disposit 
tator's  property,  and  that  he  intended  tl 
be  a  substitution  for  the  cheques ;  it 
which  the  last  iustrument  afibrded  intrini 
its  being  intended  to  supersede  the  forme: 
bell  V.  The  Earl  of  Radnor  (a),  Bar, 
•varighi  (i),  Coote  v.  Boyd  (c),  Atlorwf-Gi 
ley  {d),  Fraser  v.  Bipig.  (e) 

Mr.  Boupeli,  in  reply,  said  that  no  a 
be  founded  on  the  residuary  clause  of  t 
would  not  have  been  equally  applicable  h 
ment  contained  no  gift  at  all  to  the  App 
could  hardly  be  contended  that  in  that 
have  operated  as  a  revocation  of  the  cheq 


Tie  LoHD  CHANcELLoa  after  statinj 
they  are  above  stated,  proceeded  as  foUov 

The  question  is,  whether  WilUam  i 
Harris  are  entitled  to  receive  from  the  t 
the  respective  sums  of  500/.  and  300/. 
cheques  were  given.  These  papers  have 
to  probate  as  a  part  of  the  tesUtor's  will 
siastical  Court,  the  tribunal  which  has  c 
diction  in  such  questions.  The  sums  m 
be  considered  by  this  Court  as  legacies 
the  testator,  and  the  only  point  for  co 
whether  they  were  revoked  by  the  will  m 
lowing  year,  and  by  which  annuities  wer 
same  persons.  This  is  a  question  ofconsl 
it  is  within  the  competence  of  this  Court 


(a)  1  B.  C.C.S71. 

(d)lMi, 

(S)  S  Vei.  463, 

(0  1  A  ^ 

(e)  a  B.C.C.SS1. 

Gladstone. 
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notwithstandiog  the  probate   granted  by  the  Eccle-        184S. 
siastical  Court :  Campbell  v.  The  Earl  of  Badnor  {a) ;  in     '''^^^^ 
which  case  it  was  deckred  that  the  first  codicil,  which  v. 

bad  been  admitted  to  probate,  was  to  be  considered  as 
Tirtually  revoked  by  the  second.  See  also  Gawler  v. 
SUmderwid.  (&) 

By  the  will  executed  in  December  1834,  the  testator 
proTides  for  William  Hall  and  Ann  Harris^  by  giving 
an  annuity  of  200L  a  year  to  William  Hall  and  an 
annuity  of  GOL  a  year  to  Ann  Harris.  After  bequeath- 
ing several  other  annuities  and  legacies,  he  gives  all  the 
residue  and  remainder  of  his  personal  estate,  subject  to 
the  bequests  mentioned  in  his  will,  and  to  these  be- 
quests only,  to  the  persons  therein  named,  as  his  resi- 
duary legatees.  This  in  terms  excludes  all  previous 
testamentary  dispositions  of  his  personal  estate,  and 
there  is  no  sufficient  reason  to  suppose  that  he  did  not 
intend  it  should  so  operate,  as  he  had  provided  libe- 
rally for  the  two  servants  Hall  and  Harris  by  this  very 
instrument. 

» 

Some  argument  appears  to  have  been  built  upon  the 
circumstance,  that  by  a  previous  will  of  1827,  an  an- 
ility of  100/.  a  year  had  been  given  to  Hall,  and  that 
the  cheque  for  500/.  had  also  been  given  to  him  while 
this  will  remained  unrevoked,  and  that  it  was  the  inten- 
tion, therefore,  of  the  testator  that  he  should  take  both 
the  legacy  and  the  annuity.  It  is  however  quite  consistent 
vith  this  previous  intention,  that  he  should  afterwards 
have  thought  it  better  to  substitute  the  additional  100/. 
^  year  for  the  sum  mentioned  in  the  cheque.  Even 
apposing  it  to  have  escaped  his  recollection  (which  is 
not  very  probable),  that  he  had  given  these  cheques, 

yet 
(o)  I  Bro.  C.  C.  S71.  {b)  2  Cox,  16.;  see  p.  19. 
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1842. 


CAMPBELL  V.  BROWNRIGG.  ^s^^. 

Dec.  21, 
1843. 

rpHE  wUl  of  Lianel  Hook,  dated  2l8t  of  February      -^^^J*- 

^    1806,  was  partly  as  follows:—  Under  Igift 

of  a  sum  of 

"  I  giye  and  bequeath  to  my  daughter  Isabella  Hook,  my  daughter 
now  residiiig  with  me  at  Fori  WiUiamy  in  Bengal,  the  ^^J^{;^^1^^^ 
sum  of  50,000  Sicca  Rupees,  to  be  employed  for  her  her  use  in  the 
use  in  the  following  manner,  viz. :  the  principal  of  the  „"„  *J"?" 
said  sum  is  to  be  vested   in  paper  of  the  East  India  accompanied 
Company,  bearing  interest  at  8  per  cent. ;  or,  in  stock  t^at  the^fun^d 
in  the  English  government  funds,  should  such  a  manner  should  be  in- 

vested  and 

appear  to  my  executors  advisable  and  proper ;  in  either  the  interest 

case  the  interest  accruinir  on  the  said  principal  sum  P/*^^/"!!® 

«'  ^         ^  the  daughter 

IS  to  be  regularly  paid  to  my  said  daughter,  to  be  used  during  her  life, 

and  appropriated  in  whatever  manner  she  shall  think  g^e  g^ould 

proper.     It  is  my  intention  and  desire,  that  the  said  marry  and 

interest  shall   be  regularly  paid  to  my  said  daughter  then  the  prTn"' 

during  her  lifetime ;  in  the  event  of  her  marriage,  and  cipal  to  be  di- 

fit.  ...»  I  •!  t  n  .  1        .        vided  amongst 

ot  ber  navmg  a  child  or  children,  the  aforesaid  pnn-  such  children, 
cipal  sum  of  50,000  Sicca  Rupees  is   to  become  the  ^^^^'  "P^" 

'  *^  the  construc- 

property  of  her  child  or  children  equally  to  be  divided  tion  of  the 

amongst  them,  or  should  there  be  only  one  child,  then  JJ^e^^iau^ht^^^ 
the  whole  is  after  the  death  of  my  said  daughter  to  having  died 
become  the  property  of  that  child.     It  is  however  my  children,  that 

will  and  intention,  that  the  interest  on  the  whole  of  the  ^^^  personal 

represent- 
principal  of  the  said  sum  shall  be  regularly  paid  to  my  ative,  and  not 

said  daughter  during  her  life,  whether  she  shall  marry  f^«  residuary 
o  o  '  ^  J    legatee,  was 

or  otherwise.'' — The  testator  then  gave  certain  pecuniary  entitled  to  the 
legacies  to  his  niece  Harriett  Eraser,  and  his  cousin    ""  ' 
Mrs.  McGregor,  and  several  other  persons,  and  pro- 
ceeded thu^ :  —  "It  is  my  further  will  and  desire,  that 
tbe  whole  of  the  remainder  of  my  property  of  eveiy 
l^nd  be  equally  divided  between  my  daughter  Isabella 

X  2  Mook, 
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Mr.  HaUy  appeared  for  the  executori  but  took  no 
part  in  the  argument* 

In  support  of  the  appeal  it  was  insisted,  that  the 
gift  was  in  the  first  instance  an  absolute  gift  to  the 
daughter  herself,  which  could  not  be  cut  down  by  con* 
struction  to  a  life  interest,  unless  an  intention  to  that 
effect  could  be  clearly  collected  from  other  parts  of  the 
will ;  and  that  the  only  object  of  the  subsequent  modi- 
fication of  the  gift  in  this  case  was  to  secure  a  provision 
for  the  daughter's  children  in  case  she  should  have  any. 

On  the  other  hand  it  was  argued,  that  there  was  in 
fact  no  absolute  gift  in  the  first  instance,  but  that  the 
whole  clause  was  to  be  read  ti^ther,  and  then  it 
amounted  to  the  same  thing,  as  if  the  testator  had  said 
^*  I  give  50,000  Sicca  Rupees  to  be  applied  so  and  so." 

The  cases  cited  were  Harrison  v.  Foreman  (a),  fVAii" 
idlv.  Dudin  (i).  Comber  v.  Graham  (c).  Ring  v.  Hard- 
»ici  (rf),  Smither  v.  JVillock  (^),  Sturgess  v.  Pearson  (g), 
CamfbeU  v.  Harding.  (A) 

The  Lord  Chancellor  gave  his  judgment  in  writ- 
ing, during  the  long  vacation. 

After  stating  the  substance  of  the  clause  in  the 
will,  it  proceeded  thus :  — "  Isabella  Hook  the  daughter, 
having  died  without  ever  having  had  a  child,  the  ques- 
is,  whether  her  personal  representatives  are  entitled  to 
the  50,000  Sicca  Rupees  invested  according  to  the  di- 
rections of  the  testator,  or  whether  this  money  goes 

to 


(a)  5  Ves.  207. 
{*)  iJ.^W.  279. 
(c)  1  J2.  <$•  3f.  450. 
(4  3  Bern.  352. 


{e)  9  Vet.  255. 
(g)  AMadd.AW. 
[h)  2  R.^  M,  590. 


1842. 


Campbell 

r. 

Brownrioo. 
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recited,  to  my  daughter  Isabella  Hook^  my  sister  Mrs. 
dories  Fraser^  my  brother  Charles  Hook,  my  niece 
Harriett  Fraser^  and  to  my  cousin  Mrs.  McGregor, 
shall  in  the  event  of  the  death  of  either  of  the  parties 
before  my  death,  become  the  joint  property  of  my 
daughter  Isabella  Hookf  my  sister  Mrs.  Charles  Fraser, 
and  my  brother  Charles  Hookj  or  the  survivor  or  sur- 
vivors of  them  share  and  share  alike.''  He  speaks 
of  all  these  legacies  {Lobelia  Hook's  among  the  rest) 
as  sums  bequeathed,  as  sums  absolutely  disposed  of^ 
and  directs  how  they  shall  be  appropriated  in  the 
event  of  a  lapse  by  any  of  the  legatees  dying  in  his 
lifetime,  but  provides  for  no  other  event. 


SOS 


1842. 


Campbell 
Brownriog. 


Entertaining  the  impression  which  I  have  thus  stated 
as  to  the  proper  construction  of  this  will,  I  must,  but  with 
sincere  respect  for  the  opinion  of  the  •Vice-Chancellori 
allow  this  appeal. 


X4 
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Aprii  24. 

Majf  5,  4. 

June  S9. 

1843. 
Feb.  11. 

Whether  the 

protection 

given  bv  the 

statutes  6  ilfin.  the  Crown  for  damage  alleged  to  have  been  done,  in  the 

?/^'*^"^  ^«    preceding  reign,  to  some  property  of  the  petitioDer, 

while  Speaker  of  the  House  of  Commons,  by  the  fire 

which,  in  the  year  1834,  destroyed  the  two  Houses  of 

Parliament. 


VISCOUNT  CANTERBURY  v.  THE  ATTOR- 

NEY  GENERAL. 


nnHIS  was  a  Petition  of  Right,  in  which  the  petitioner, 
-*•     Viscount  Canterbury^  claimed  compensation  from 


to  a  party  in 
whose  house 
or  on  whose 
estate  '*  a  fire 
shall  acci- 
dentally be* 
gin,"  extends 
to  fires  occa^ 
sioned  by  the 
negligence  of 
the  owner  or 
his  servants, 
or  whether  it 
is  confined  to 
fires  arising 
from  pure 
accident  in 
the  limited 
sense  of  the 
word. 
QtuBre? 

A  petition 
of  right  does 
not  lie  to  re» 
cover  com- 
pensation 
from  the 
Crown  for 


The  petition  was  piipsented  in  the  year  1840,  and  was 
delivered  by  Her  Majesty  to  the  Lord  Chancellor  (Lord 
Coitenham)  with  the  usual  endorsement,  **  Let  right  be 
done.''  An  application  was  then  made  to  his  Lordship 
that  a  commission  might  issue  to  enquire  of  the  truth 
of  the  allegations  in  the  petition.  That  application  was 
opposed  by  the  Attorney-General  (Sir  John  Campbell), 
who  insisted  that  the  issuing  of  such  a  commission  was 
not  a  matter  of  right,  but  of  discretion;  and  after  going 
at  considerable  length  into  the  merits,  for  the  purpose 
of  showing  that  even  if  the  facts  stated  in  the  petition 
should  be  found  to  be  true,  the  claim  of  the  petitioner 
was  liable  to  various  insuperable  objections  in  point  of 
law,  he  submitted  that  the  case  was  one  in  which  the  Lord 
damage  to  the  Chancellor  would  be  justified  in  stopping  the  proceedings 
uidividuar  oc  ^^  Utfiin^  by  refusing  a  commission.  To  that,  however, 
casioned  by      it  was  replied  that  the  Queen's  mandate  endorsed  upon 

the  negligence  .  .       i     i         ^     »     %      ^  r  t     ▼       j  ^l         n 

of  the  servants  the  petition  had  made  it  the  duty  of  the  Lord  Chancellor 
^^Th^  ^'^'^"'  ^^  P**'  ^^®  claim  in  a  proper  train  of  investigation,  and, 

ing  Sovereign  for  that  purpose,  to  give  the  petitioner  a  record  upon 
is  not  liable  ^jjj^jj 

to  make  com- 
pensation for 

damage  to  the  property  of  an  individual,  occasioned  by  the  negligence  of  the  ser- 
vants of  the  Crown  in  a  preceding  reign ;  nor,  sembie,  even  where  such  damage  has 
been  done  in  his  own  reign. 
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f  error  would  lie  (a) ;  and,  therefore,  that        1643.. 

tomey-General  was  willing  "  to  confess  ^T*""^^ 

IS  of  the  petition,"  and  take  issue  upon  it  CjtiiTBitBuiti 
lurrer,  acoramission  was  as  much  a  matter  ~ 

proceeding  of  this  nature  as  an  orijpnal  Attoknbt- 

itigation  between  subject  and  subject.  *    bnbbal. 

;lugion  of  the  argument, 

Chahcellor  reserved  his  judgment,  ol>-  April  34. 
ver,  that  from  searches  which  he  caused 
reference  to  the  late  case  of  the  Baron  de 
1  a  similar  point  had  been  raised  by  the 
eral,  and  which  was  then  standing  for 
had  ascertained  that  there  wag  no  case  to 
hich  the  Chancellor  had  refused  to  direct 
pon  a  Petition  of  Kight. 


ip  having  on  a  subsequent  day  intimated 
o  issue  a  commission,  it  was  arranged  that 
10  substantial  dispute  as  to  the  facts,  the 
the  petition  should  be  modiSed  in  such  a 
<  enable  the  Attorney-General  to  meet  it 
lemurrer. 

in  was  accordingly  amended.  The  case 
io amended  was,  in  substance,  as  follows: — 

e  16th  of  October  18S4,  the  petitioner,  as 
le  House  of  Commons,  occupied  a  house 
of  the  Royal  Palace  at  Westminster,  and 
g  internally  with  the  other  parts  thereof, 
:  having,  by  a  royal  message  from  his  late 
;  George  the  Third  to  the  House  of  Corn- 
year  1794,  been  appropriated  to  the  use 
of 
(a)  Bae.  Ahr.  Prtrog,  p.  476. 
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1842.       of  the  Speakeri  and  having  ever  since  been  occupied,  in 
^^^\      pursuance  of  such  appropriation,  by  the  Speaker  for 

Canterbury    the  time  being  as  his  official  residence:  that  during  that 
,^  period  it  had  from  time  to  time  been  repaired  at  the 

Attornby-    public  expense  by  grants  of  money  voted  by  Parliament 
'     for  the  purpose;  but  that  the  occupation  of  it  by  the 
Speaker  bad  always  been  permissive  merely  and  subject 
to  resumption  by  the  Crown  at  its  pleasure ;  and  that,  in 
one  instance,  which  occurred  in  the  year  1821,  when 
the  petitioner  was  also  Speaker,  his  late  Majesty  King 
George  the  Fourth  having  occasion  for  the  use  of  the 
house,  the  petitioner  and  his  family  had,  by  the  com- 
mand of  his  Majesty,  quitted  it  for  two  days  during 
which  it  was  occupied  exclusively  by  his  Majesty  and 
his  suite.     That  on  the  16th  of  October  1834,  a  certain 
room'  in  the  said  palace,  also  forming  part  thereof,  being 
about  to  be  fitted  up  for  the  use  of  the  Court  of  Review, 
which  had  then  recently  been  established,  a  quantity  of 
old  sticks,  called  tallies,  which  had  been  formerly  used 
at  th^  receipt  of  the  Royal  Exchequer  and  were  then 
deposited  in  the  said  room,  were  ordered  to  be  removed 
and  burnt ;  and  that  certain  persons  being  servants  of, 
and  acting  under  the  authority  of  the  Commissioners 
of  Woods  and  Forests,  who  had  the  ordering  and  super- 
intendence of  all  repairs  and  works  required  to  be  done 
at  the  palace,  for  the  purpose  of  consuming  the  tallies, 
placed  them  in  the  stoves  used  for  warming  the  House 
of  Lords,  which  also  formed  part  of  the  said  palace,  and 
communicated  internally  with .  the  other  parts  of  it  : 
'*  but  that  they  so  placed  them  negligently,  carelessly, 
and  improperly,  and  in  such  excessive  and  improper 
quantities,  that  by  means  thereof  the  stoves  became 
overheated,  and  caused  a  fire  to  break  out  in  the  House 
of  Lords,  and  which  extended  to  other  parts  of  the 
palace,  including  the  Speaker's  House,  whereby  divers 
articles  of  furniture,  books,  prints,  plate^  and  other 

effects 
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confined  to  fires  arising  from  pure  accident  in  the  limited 
sense  of  the  word. 

The  details  of  the  argument  on  this  point  are  so 
fully  stated  in  the  judgment,  that  it  is  unnecessary  to 
repeat  them  here.  The  authorities  cited  were,  Beaulia/s 
Case  (a),  Snagg's  Case  (J),  Turbervill  v.  Stamp  (c), 
Fafighan  v.  Menlove{d)f  Shaw  v.  Robberds  (e),  1  Black. 
Com,  431.  Incidentally,  however,  to  this  point  it  was 
contended  in  support  of  the  demurrer,  that  upon  the  pe- 
titioner's own  statement,  he  must  be  taken  to  have  been 
a  gratuitous  occupant  of  the  Royal  Palace,  and  that  the 
owner,  even  of  a  private  house,  was  under  no  liability 
to  his  guests,  any  more  than  to  his  servants,  for  acci- 
dents of  this  nature.  On  the  other  hand  it  was  in- 
sisted, that  the  permission  to  occupy  the  house  in 
question,  was  to  be  considered  part  of  the  Speaker's 
salary ;  and  that,  even  if  it  were  not  so,  the  confidence 
implied  in  the  relation  of  host  and  guest  imposed  upon 
the  former  a  peculiar  obligation  to  use  such  care  and 
caution  as  to  secure  the  latter  from  injury. 

2.  Whether,  even  assuming  that  the  parties  whose 
negligence  caused  the  fire  were  the  servants  of  the 
Crown  (for  it  was  insisted  that  they  were  the  servants 
of  the  Commissioners  of  Woods  and  Forests,  and  not  of 
the  Crown),  the  Sovereign  was  responsible  for  the  con- 
sequences of  their  negligence. 

♦ 

The  argument  on  this  point  turned  chiefly  upon  the 
meaninjg  of  the  legal  maxim,  that  the  King  can  do  no 
wrong ;  it  being  contended  in  support  of  the  demurrer, 
that  that  maxim  applied  to  civil  torts  as  well  as  to 
criminal  acts,  and  that  the  meaning  of  it  was,  that  the 
Crown  was,  by  virtue  of  its  prerc^tive,  exempt  fivm  all 

imputation 

(a)  r.  B.  2  H.  4.  18.  pi,  5.         (rf)  4  SeoU,  SAi.ft  ^  '>•  V*  *  ' 
(6)  Cro.  Eliz.  10.  pi.  5.  (e)  eAd.^  -Bii.  75. 

(r)  I  Salk.  13. 


General. 
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1842.        Bush  Y.Sieinman.{a)     With  respect  to  the  maxim 
*!;^*^^^^     the  King  could  do  no  wrong,  they  contended  that  the 

Canterbury    construction  put  upon   it  by  the   other  side,  was  in- 
The  compatible  alike  with  the  dignity  of  the  Crown^  and 

Attorney-    with  the  rights  and  interests  of  the  subject:  that  the 
true  meaning  of  the  maxim  was»  that  the  Crown  had  do 
right,  by  virtue  of  its  prerogative,  to  do  or  authorise  any 
act  to  be  done,  which,  if  done  by  a  private  individual, 
would  be  a  wrong :    Sheppard^s  Abridgment  (6),  and 
that  no  construction  of  the  maxim,  which  should  enable 
the  King  to  do  a  wrong  to  the  subject  without  being 
liable  to  make  compensation  for  it,  could  be  a  right 
construction  ;  for  it  was  an  established  rule,  that  prero- 
gatives must  be  for  the  advantage  and  good  of  the  people, 
otherwise  they  ought  not  to  be  allowed  by  the  law.  6  Bac, 
Abr.  386.,  1  Blackst.  Com.  p.  230.,  Borke  v.  Dayrell.  (c) 
And  that  no  argument  in  iavour  of  the  supposed  ex- 
emption of  the  Crown  could  be  legitimately  founded 
upon  the  practice  introduced  in  modern  times,  of  sur- 
rendering the  royal  revenue  to  the  service  of  the  stat^ 
or  upon  the  practical  difficulty  which  that  circumstance 
might  create  in  the  way  of  enforcing  a  judgment  against 
the  Crown ;  for,  if  the  liability  existed,  it  could  not  be 
doubted  that  the  public,  which  was  interested  in  main- 
taining the  dignity  of  the  Sovereign,  would,  through 
Parliament,  provide  the  means  of  giving  the  party  the 
fruits  of  his  judgment,  and  would  not  allow  an  arrange- 
ment entered  into  solely  with  a  view  to  the  more  con- 
venient administration  of  the  revenue,  to  stand  in  the 
way  of  the  enforcement  of  a  just  and  legal  right 

3d.  Whether  a  Petition  of  Right  was  a  form  of  pro- 
ceeding applicable  to  a  claim  for  unliquidated  damages. 

On 

(a)  1  Bos.  4-  PuL  404.  (c)  4  T.  R.  402.;  sec  p.  410. 

{b)  Tit.  Prerog,  p.  48.  pi.  5. 
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tint  it  was  coatended  in  support  of  the        1842. 

the  petition  of  right  would   lie   against      y^'''\ 

herever  an  action  would  lie  against  a  sub-  Canterbubv 

'  reason  why  an  action  did  not  lie  against  ij^ 

ig  the  technical  reason,  that  the  King  from    Attornbt- 
.  ,  ,         ii      .  ■  Genbral. 

[:ial  process  issued,  could  not  issue  process 

f  (ComyTi.  Dig.  tiL  Prerog.  D.  78.) ;  and  if 

r  Petition  of  Right  were  not  co-extensive 

:tion,  there  would  be  cases  in  which  a  right 

without  a  remedy.     Even,    therefore>   if 

precedent  for  a  Petition  of  Right  in  a  case 

that  would  be  no  answer  to  the  present 

if  the  right  existed,  there  must  neces- 
e  mode  of  enforcing  it,  and  it  would  not 

that  there  was  any  other  form  of  pro- 
Bt  purpose,  but  a  Petition  of  Right ;  it  was 
ever,  that  the  case  of  Geroais  de  CUf- 
Ice  this,  a  Petition  of  Right  claiming  com- 
Q  the  Crown  for  an  alleged  injury  to  the 
id,  and  in  which  no  objection  appeared  to 
en  to  the  form  of  the  proceeding  as  being 

0  a  claim  of  that  nature.  Another  case 
from  the  Year  Book,  M  Ed.S.  f.  59.  pi.  58., 

in  which  a  Petition  of  Right  had  been 
an  alleged  tort  on  the  port  of  the  Crown. 

:r  band  it  was  contended,  tliat  the  remedy 
'  Right  was  ^plicable  only  to  cases  where 
he  subject  was  unjustly  detained  by  the 
ere  the  subject  claimed  «  debt  due  to  him 
wn  by  contract ;  Stamford,  (i)     That  the 

1  Geroais  de  CliftotCs  Case  bore  too  tittle 
o  those  upon  a  Petition  of  Right,  to  he 

of 

d.  5.  f.  5.  t>l.  IS.         (b)  Tit.  F^ithn,  ch.  SS.    Tit 
Prerog.  cb.  15.  p.  43. 
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or  any  value  as  a  precedent  for  such  a  pel 

'^~^"*r^     like  the  preseut,  and  it  was  further  observ 

iNTBBBUKT   such  precedent  had  existed,  Lord  Soimts  ii 

f^^  '      in  the  Banker's  Case  (a),  would  not  have  i 

Ittoknet<    it,  inasmuch   as   it  was   material   to  his 

shew  the  utmost  limits  to  which  that  reme 


4th.  Whether  the  reigning  Sovereign 
make  compensation  for  a  wrong  done  b^ 
and  during  the  reign,  of  his  predecessor. 

The  objections  taken  to  the  Petition  on  t1 
first,  that  the  Queen  was  not  the  personal 
of  the  late  King;  and  secondly,  that  if  she 
was  within  the  rule  actio  personalis  moritu. 
In  answer  to  which  it  was  insisted,  that  a: 
or  orders  given  by  the  King  in  the  exercL 
authority,  were  to  be  considered  as  the  a 
not  of  the  individual  wearing  the  crow 
meuphysical  abstraction  called  the  King, 
the  Constitution  assigned  the  attribute  of 
the  liability  for  the  consequences  which 
from  those  acts  and  orders  attached,  not 
of  the  sovereign,  but  to  the  kingly  charai 
sequently  to  the  person  who  for  the  tini 
that  character.  That  this  peculiarity  in 
successive  Sovereigns  made  it  impossibli 
Uiem  the  rules  which  regulated  the  succe 
and  liabilities  In  the  case  of  private  in 
instance,  the  right  of  presentation  to  vac 
which  in  the  case  of  private  individuals 
personal  representative,  in  the  case  of  t 
vested  on  his  death  in  the  successor  to  tht 
if  each  Sovereign  represented  hts  prede 

C<i)  II  How.  Si.  Tr.  S9.     S«e  p.  8 
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succession  to  property,  it  would   seem  to        1842. 
lie  should  also  represent  him  for  the  purpose     ^^^^'^^^ 
D  to  liability,  CANTERBURr 

The 
wing  cases  were  cited  upon  tliis  branch  of    Attobnev* 
int.      Case  of  the  Duchy  of  Lancaster  (a), 
se  (i),  Everle's  Case  (c),  The  Al^t  and  Con- 
■den's  Case  (rf),  Gervats  de  Cliftcm's  Case  [e), 
de  Cliftort's  Case,  {g) 


a  demurrer  by  the  Attorney-General  to  a 
iglit. 

question  was,  whether,  as  between  one  sub- 
thefi  an  action  can  be  maintained  for  dama}>;e 
e  in  a  dwelling-house,  occasioned  by  the 
>f  the  owner  or  his  servants. 

Arm.  c.  31.  s.  6.  it  was  enacted  that  no  action 
laintained  against  any  person  in  whose  house 
■  any  fire  should  accidentally  begin.  Sir 
ickstone,  in  his  CommetUaries  (vol.  1.  p.  431.), 
at  by  the  common  kw,  if  a  servant  kept  his 
e  negligently  so  diat  his  neighbour's  house 
own  thereby,  an  action  Iny  against  the  master. 
'  he  says,  "  by  statute  6  Ann.  e.  31.'  the  com- 
iltered,  for  that  statute  ordains  that  no  action 
aintalned  against  any  in  whose  house  or 
chamber 

212.  (d)  Rj/leyU  Plae.FaTl.i61. 

•  a.  (*)  t/M  i*pr^ 

Piae.Pari.2Sl.  (gJ  IBSrf.S.,  liTof. /'Br/.416. 
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chamber  any  fire  shall  accidentally  begin, 
loss  is  sufficient  punishment  for  their  own 
vant's  carelessness."  He  thus  states  it  dL 
opinion  that  for  a  fire  in  a  dwelling-house, 
the  negligence  either  of  himself  or  bis  servi 
is  not  responsible.  No  authority,  indeed, 
referred  to  in  support  of  this  opinion,  nor  d< 
autlior  explain  how  this  construction  of  tl 
reconciled  n-ith  the  words  "shall  accidental! 
although  this  work  has  gone  through  man 
been  subjected  to  much  criticism,  no  obse 
can  find  lias  ever  been  made  upon  this  p 
objection  urged  against  it  I  may  furthei 
although  cases  of  damage  from  the  burn 
occasioned  by  negligence  have,  doubdess, 
curred  since  the  statute,  I  do  not  recollect 
of  a  pretty  long  professional  life,  any  i 
action  having  been  brought  to  recover  coi 
this  species  of  injury,  nor  do  I  find  in  i 
trace  of  such  a  proceeding. 

The  learned  counsel  for  the  petitiont 
the  previous  state  of  the  law,  for  the  purp' 
ing  what  he  supposed  to  be  the  object  of 
in  passing  this  statute.  Every  master  i 
chamber,  he  said,  was  bound  so  to  keef 
prevent  it  from  occasioning  injury  to  his  n 
others.  If  a  fire  broke  out  in  a  house, 
adjoining  dwelling,  or  did  other  damage, 
the  house  in  which  the  fire  began,  was 
compensation  for  the  injury :  it  was  not  neci 
negligence ;  the  law  presumed  it,  and  it  w: 
declaration.  The  leading  authority  refer 
Year  Booh,  2  H.  4.  pi.  18.,  which,  howi 
have  been  differently  interpreted  by  Brook 

(a)  Sr.  Abr.  Action  on  tht  Cote,  pi. 
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in  the  subject  are  cottected  in  the  dtderent        1843. 
,  viz.  in  Brooke,  In  RoUe,  in  Comyrt%  Digest,      Visconni 
I  other  places.    In  Rollers  Abridgment  (Action  Canterbubv 
B.),  title  Fire),  they  are  thus  stated :  — "  If  my  The 

fortune  burns  the  goods  of  another  man,  he  Attormbt- 
is  action  on  the  case  against  me.  2  If.  4.  18. 
aks  out  suddenly  in  my  house,  I  not  know- 
:  bums  my  goods,  and  also  my  neighbour's 
all  have  hts  action  on  the  case  against  me. 
So  if  the  fire  is  caused  by  a  servant,  or  a 
ly  person  who  enters  the  house  with  my 
.)  But  otherwise,  if  it  is  caused  by  a  stranger 
le  house  against  my  will."  (lb.)  This  rule, 
was  founded  on  the  general  custom  of  the 
her  words,  it  was  a  peculiarity  in  the  com- 


rther  observed,  that  in  the  time  of  HoU,  a 
whether  this  custom  extended  to  a  fire 
fie  owner's  close.  The  question,  said  the 
e,  is,  whether  a  special  negligence  need  be 
reby  explaining  the  effect  of  the  custom): 
ecided  by  three  of  the  judges  against  one, 
;ion  was  well  brought  upon  the  custom. 
,  Stamp,  (a)  But  in  that  case  it  was  said  by 
the  Defendant  could  show  that  the  (ire  was 
by  inevitable  accident,  by  impetuous  and 
s,  and  without  negligence  of  himself  or  his 
s  would  constitute  a  good  defence. 

t  as  argued  for  the  petitioner  was  this,  that 
<f  a  house  was  responsible  for  the  safe  keep- 
ire,  and  in  the  event  of  acddent  was  only 
excused 
(a)  1  Coniyt,33..  I  Soli.  IS. 

Y  a 
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L3.        excused  by  showing  on  liis  part  that  the 

from  some  superior  cause  which  he  coul 

uuBT    control ;  and  that  the  object  of  the  statu 

*g  to  correct  this  anomaly,  and  to  put  the 

(NKi-    spect,  on  the  same  footing  ns  the  gene 

country,  namely,  that  the  parly  should 

only  upon  proof  that  the  fire  was  occasi 

negligence  of  himself  or  his  servants.     1 

confined  the  indemnity  to  the  person  in  i 

chamber  a  fire  should  accidettlalljf  begi 

carefully  guarded  against  extending  it  to 

gence. 

It  is  remarkable  that  in  Bacon's  Abri 
the  tide  Action  on  the  Case,  p.  104.,  he  st 
formerly  held,  that  if  a  fire  broke  out  m 
man's  house,  and  raged  to  that  degree 
neighbour's,  that  he  in  whose  house  the 
pened  was  liable  to  an  action  on  the  gei 
the  realm,  quod  quilibet  ignem  simm  sal 
now,"  he  says,  **  by  the  stat.  6  Ann.  c.  S 
suit  shall  be  prosecuted  against  any  pe 
house  or  chamber  any  fire  shall  accidi 
It  seems,  dierefore,  that  the  compiler  of 
first  editJon  of  which  was  published  not  m 
the  passing  of  the  statute,  considered  th 
true  construction.  The  clause  imposin 
penalty  upon  the  servant,  where  the  fire 
by  his  negligence  or  carelessness,  and  sul 
it  be  not  paid,  to  imprisonment  and  hari 
not  affect  the  question. 

It  is  deserving  of  notice  that  the  stati 
confined  to  houses;  but  in  the  case  o 
Stamp  the  custom  was  lield  to  apply  to  a 
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.milled  ill  the  defendant's  close.     If  the  act,        184S. 

was  intended  to  put  an  end  to  this  peculiiritv     ^"^^T'^"^^ 
.     -        1        1  /•      .  «  ViBcount 

nmon  law,  it  was  obviously  uerective.     But  Canterburt 

seems,  either  intentionally  or  otherwise,  arteiv         J!: 
Lave  been  remedied  by  the  subsequent  statute    Attornbt- 
:  78.,   which  enacts  that  no  action  shall  be     **"''«"*^ 
i;ainst  any  person  in  whose  house,  chamber,  or 
ding,  or  on  whose  estate,  any  fire  shall  acci- 
^n,  any  law,  usage,  or  custom  to  the  con^ 
ithstanding — thereby  extending  the  provision 

of  a  fire  lighted  in  a  close  or  field,  apparently, 
aid  at  the  bar,  with  the  view  of  meeting  the 
I  the  case  of  Turbervill  v.  Stamp. 

scisions  were  cited  in  support  of  the  construc- 
nded  for  by  the  petitioner.  An  action  was 
e  Mr.  Baron  Alderson^  at  the  assizes  for  Berk- 
years  since.  For  negligence  by  the  defendant 
;  weeds  in  his  field,  whereby  an  adjoining 
was  destroyed.  The  jury,  under  the  direction 
rned  Judge,  found  a  verdict  for  the  ptaintiE 
lation  of  tliis  action  was  negligence;  and  if 
of  Anne,  and  consequently  the  I4>  G.  3.  c.  78. 
e  exempted  the  owner  of  a  house  from  the 
:^es  of  his  negligence,  the  latter  statute  would 
ve  protected  the  defendant  in  this  instance. 
;fore,  it  was  said  was  a  direct  authority  against 
iction  put  upon  (he  statute  of  Anne  by  Sir 
iackstone.  It  is  true  that  this  was  a  Nisi 
iion;  but  the  case  was  allerwards  cited  in  the 
?leas  in  Vaugkan  v.  Menlove  (a),  and  appeared 
sanction  of  the  Judges  of  that  Court.  But  the 
ugian  V.  Menlove  was' also  an  authority  to  the 
t.  The  defendant  had  negligently  managed 
a  stack 

(a)  4  ScoU,  S41. 

Y  3 
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HS.       a  stack  of  ha;  on  his  premises,  in  conseque 

"""^"^     it  took  fire,  and  the  plaintifTs  properly  wa: 

RRBuRv    Etroyed.     By  the  statute,  a  party  on  whose 

^  shall  accidentally  begin  shall  not  be  hable 

oRNBv>    for  any  damage  which  may  be  thereby  oca 

(EBAL.      f^jma^  Black-stones  construction  is,  that  i 

fire  be  occasioned  by  the  negligence  of  tl 

shall  not  be  liable.     In  this  case,  however, 

Common  Pleas  decided  otherwise,  and  ji 

given  for  the  platntiiF.      One  of  the  Judge 

sanquet)  stated  that  the  course  which  a  rea 

dent  and  careful  man  would  adopt  is  the  cr 

cose  of  a  lire  kept  in  tite  House.     The  sai 

he   observed,   must  govern   the  case  thei 

Court.     It  seems,  therefore,  to  have  been  ti 

that  learned  Judge  that  the  master  of  a  hov 

responsible  Where  the  fire  was  occasioned  I 

gence.     And  it  appears  by  a  recent  case  in 

Pleas,  that  such  is  the  law  of  Scotland.     1 

of  tlie  above  occasions,  however,  was  any  rel 

to  the  statute,  or  the  attention  of  the  Couri 

called  to  iL 

Such  was  the  general  scope  of  the  reasi 
learned  counsel  ugion  this  part  of  the  case, 
gued  at  great  length  and  with  much  ability  t 
and  these  observations  will  well  deserve  att 
a  case  shall  occur  requiring  a  decision  of  t 
It  does  not  appear  to  m^  however,  that  su 
exists  in  the  present  instance:  for  even  If  I 
opinion,  in  this  conflict  of  authority,  that  tl 
tion  for  which  the  petitioner  contends  is  tl 
struction  of  the  statute,  1  feel  that  I  must  s 
the  conclusion  that  the  petition  cannot  be 
and  that  the  demurrer  of  the  Attorney-Gen' 
allowed. 
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of  grant,  covenant,  debt,  or  relating  to  the        1843. 

operty,  in  which,  from  analoffv  to  the  cose     ^'"V* 

,      „  .■..-!,•  -      ViBcounl 

:t,  the  Crown  might  be  liable  in  respect  of  Cantebbu 

ion,  and  do  not,  I  ifainic,  sufficiently  establish         -^ 

le  for  which  they  were  cited.    The  case  of    Attornb 

Cliflon,  to  which  I  shall  hereafter  refer  in      Gbkr.ai 

with  that  of  Gervais  de  Ciifion,  fails  in  re- 

I  fact,  and  does  not  support  the  position. 

objection  arises  out  of  the  establishment  of 
ssioners  of  Woods  and  Forests.  Her  Ma- 
itation  of  the  course  pursued  by  her  prede- 
:  given  up  her  territorial  possessions  to  the 
ng  her  life;  and  parliament  has  in  exchange 
vision  for  the  civil  list  and  the  personal  ex- 
he  Sovereign  out  of  the  consolidated  fund, 
irpose  of  managing  these  territorial  posses- 
of  executing  such  works  as  the  civil  service 
irliament  has  created  certain  public  officers, 
Timissioners  of  Woods  and  Forests. 

ries  of  these  commissioners  and  the  expenses 
blishment,  and  of  managing  the  business  of 
nent,  which  is  placed  under  the  control  of  * 
ry,  are  defrayed  out  of  the  revenues  arising 
operLy  so  surrendered,  and  are  consequently 
e  public.  Iliese  officers  are  appointed  by 
,  and  are  removable  at  pleasure.  The  sub- 
ents  are  appointed  by  the  Commissioners,  and 
by  them.  The  Crown  has  nothing  to  do 
appointment,  or  removal.  It  is  by  these 
,  according  to  the  statement  in  the  petition, 
I  occasioned. 

assuming  that  the  fire  had  been  caused  by 

J  negligence  of  the  Commissioners,  would  the 

Crown, 
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Crown,  in  such  case,  have  been  liable  to  make  good 
the  loss  ?  They  are,  indeed,  styled  servants  of  the 
Crown  ;  but  they  are,  in  truth,  public  officers  appointed 
to  perform  certain  duties  assigned  to  them  by  the  legis- 
lature, and  for  any  negligence  in  the  discharge  of  such 
duty,  and  any  injury  that  may  be  thereby  sustained, 
they  alone  are,  I  conceive,  liable.  Is  it  supposed  that 
the  Crown  is  responsible  for  the  conduct  of  all  persons 
holding  public  offices  and  appointments,  and  bound  to 
make  good  any  loss  or  injury  which  may  be  occasioned 
by  their  negligence  or  delinquency  ?  At  least  some  au- 
thority should  be  cited  in  support  of  such  a  doctrine. 
But  then  it  is  said,  these  officers  are  appointed  by  the 
Crown,  and  are  removable  at  the  pleasure  of  the  Crown. 
That  circumstance  alone  will  not^  I  conceive,  create  any 
such  liability.  The  Keeper  of  the  Great  Seal  and  other 
persons  holding  high  situations  in  the  state  have  autho- 
rity to  appoint  to  many  offices,  and  also  to  remove  the 
persons  so  appointed  at  their  pleasure.  But  they  are 
not,  on  that  account,  subject  to  make  compensation  for 
injury  occasioned  by  the  neglect  or  misconduct  of  the 
persons  so  appointed.  The  mere  selection  of  the  officers 
does  not  create  a  liability.  But  if  the  Crown  would 
not  be  responsible  for  the  act  done,  had  it  been  done  by 
the  superiors,  it  follows  that  it  cannot  be  held  liable  for 
the  negligence  of  their  subordinate  agents  whom  tliey 
appoint  and  remove,  and  with  the  selection  or  control  of 
whom  the  Crown  has  no  concern. 


The  remaining  question  is  as  to  the  remedy  by  Pe- 
tition of  Right.  Does  it  apply  in  such  a  case  as  the 
present?  Staunford  says, — "  Petition  is  all  the  remedy 
the  subject  hath  when  the  King  seizeth  his  land  or 
taketh  away  his  goods  from  him,  having  no  title  by 
order  of  his  laws  to  do  so,  in  which  case  the  subject,  for 
his  remedy,  is  driven  to  sue  unto  his  Sovereign  IjotA 

by 
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1843.  But  the  case  of  Gervais  de  Clifton  is  relied  upon  as  a 

^tT^^^'"^     precedent  in  favour  of  the  claim.     That  case,  which 
Viscount        ■ 

Canterburt    stands  by  itself,  occurred  in  the  reign  of  Edward  III. 
The  ^^  went  off  at  almost  the  earliest  stage  upon  a  point  of 

Attorney-  form,  viz.  that  the  Chancellor  had  sent  the  tenor  of  the 
verdict,  instead  of  the  verdict  itself,  into  the  Court  of 
King's  Bench.  It  led  to  no  argument,  to  no  discus- 
sion, and  to  no  judgment.  It  is  obvious  that  the  defect 
in  form  might  have  been  soon  and  easily  removed ;  but 
no  steps  for  this  purpose  appear  to  have  been  taken, 
and  there  is  no  trace  of  the  claim  having  been  after- 
wards prosecuted.  No  reliance  can  therefore  be  pro- 
perly placed  upon  this  proceeding. 

But  a  similar  complaint  appears  to  have  been  made 
upwards  of  twenty  years  before,  viz.  in  the  18th  of 
Edward  II.   by  Bol^i  de  Clifton^  at    that    time  the 
owner  of  the  property,  and  the  nature  of  the  complaiot 
throws,  I  think,  some  light  upon  the  other  proceed- 
ing.    The  petitioner  states,  among  other  things,  that 
trenches  were  dug  and  certain  works  erected  by  the 
wardens  of  Nottingham  Castle^   on    the    land  of  the 
petitioner,  by  which  the  waters  of  the  Trent  were  di- 
verted from   their  accustomed   channel  and   made  to 
flow  over  the  petitioner's  property,  and  that  turves 
were  taken  from  the  petitioner's  land  to  repair  these 
works,  and  that  his  estate  was,  by  these  means,  much 
injured,  while  the  King's  mills  were  greatly  benefited. 
It  appears,  therefore,  from  this  statement,  that  some 
of  the  works  complained  of  were  formed  on  the  pe- 
titioner's land,  and  were  kept  up  and  repaired  by  the 
wardens  of  Nottingham  Castle^  who  continually  exer- 
cised acts  of  ownership  for  this  purpose  over  the  pro- 
perty, and  that  the  works  were  necessary  for  the  King's 
mills,  four  of  which  must,  as  it  was  stated,  have  been 
otherwise  discontinued.      There  was,  therefore^  some 

colour 
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t  bas  been  issued  contrary  to  the  provisions 
4  IV.  4.  c.  27.  e.  Sfi.,  and  ought  therefore  to 

;  Foot  V.  CoUim.  {a)  The  argument,  how- 
be  that  it  has  been  purchased  by  journey's 
nd  that  a  writ  so  purchased  is  not  within  the 

that  section.     But  the  answer  to  that  is  two- 

that  this  is  not  a  case  in  which,  even  ii^ 
^  of  the  statute,  a  writ  would  lie  by  journey's 
ind,  secondly,  that  if  it  would,  that  section  of 

has  abolished  such  writs  in  all  cases,  except 
h  are  expressly  provided  for  by  the  two 
actions,  and  it  will  not  be  pretended  that  the 
e  comes  within  any  of  the  exceptions. 

specC  to  the  6rst  point,  it  is  laid  down  in 
we,  that  a  writ  by  journey's  accounts  does  not 
ween  those  who  were  parties  to  the  first  writ, 
ne  of  the  Plainti£&  dies,  or  one  of  the  De- 
rom  which  it  follows,  that  it  will  not  lie  where 
it  abates  by  the  death  either  of  a  sole  PlaintifT 
lefendant.  Id  Brooke's  Reading  [&),  it  is  said 
lat  such  a  writ  ''does  not  lie  against  him  which 
irty  to  thefirst  writ"  And  in  Brooke's  Abridge- 
is  said  by  Newton  J.,  none  shall  have  action 
s  accounts  but  one  who  was  party  to  the  first 
igainst  one  who  was  party  to  the  first  writ. 
'd  V.  Kinsey  (</),  where  a  husband  having 
1  action  of  assumpsit  within  six  years,  died 
period  had  expired,  and  his  wife,  as  his 
rix,  brought  a  new  action  by  journey's  ac- 
inst  the  same  party;  the  proposition  cited 
•er's  Case  was  strenuously  controverted  by 
the 

'  Cr.  850.  fc)  Tit.   Joumej/'i    Aeeountt, 

pi.  IS. 
(<0  I S  Mud.  568. 


CASES  IN  CHANCERY. 

the  counsel  for  the  Plaintiff,  who  conteti 
new  action  was  well  brought,  and  that  tb 
cited  by  Lord  Cote  in  support  of  his  pr< 
not  warrant  it :  but  HoU  C  J.  said,  " 
journey's  accounts  will  not  lie  in  this  case, 
is,  that  it  must  be  between  those  who  were  ] 
first  writ."  And  in  the  same  case  as 
Lat'm/c^{a),  it  is  said  to  have  been  adm 
law,  that  such  a  writ  lies  in  no  case  where  th 
Plaintiff  and  one  Defendant,  and  one  or  t1 
And  Treh/  C.  J.,  in  delivering  judgment 
case  in  the  Court  below  (b),  said,  that 
cisioo  in  the  previous  case  otEUtoib  v.  Tha 
in  which  it  bad  been  held  that  a  gene 
might  have  a  writ  by  journey's  accounts, 
brought  by  an  executor  durante  minoritai 
be  supported  on  the  principle  of  journe 
though  the  cose  was  rightly  decided  on  ot 
Besides  these  direct  authorities  upon  the 
are  several  coses  in  which  the  doctrine 
accounts  is  incidentally  referred  to,  and  it  i 
that  in  all  of  them  the  abatement  is  assu 
been  occasioned  by  the  death  of  one  of  si 
Plaintiffs  or  Defendants,  {d) 

It  is  true,  that  in  Comyn*s  Digest  (e),  it 
if  a  writ  abate  by  the  death  of  the  tennnt  < 
where  there  is  only  one  defendant,  the  d 
plaintiff  may  have  a  new  writ  by  journej 
but  none  of  the  authorities  which  he  cites  t 
except  Denis  de  la  River^  Case  [g),  and  a 

(<■]  1  Lutw.  SCO.  H.  4.  f.  SS.,   14 

ib)  1  Ld.  Raym.  43?.  H.  6.  f.  7. 

(c)  1  Ld.  Saym.  SS3.,  I  Salk.          [t)  Tit.  Abate, 

393.  (g)  ioEd.S. 

id)  Y.B.  MEd.3.  f.  16.,  14 
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In  the  case  cited  by  Comjfn  from  Ije(mard{a)f  there 
does  not  appear  to  have  been  any  question  about 
journey's  accounts,  nor  is  it  easy  to  conceive  how 
there  could  have  been,  tor  it  was  the  case  of  a  writ 
of  error  in  the  reign  of  Queen  Elizabeth^  when  there 
was  no  limitation  to  the  time  for  bringing  such  writs, 
the  first  limitation  applicable  to  them  being  introduced 
by  the  stat  10  W.  8.  c.  14.  The  case  from  Year  Book, 
8  //.  5.  6.  a.5  which  is  the  only  other  authority  cited  bj 
Comyn  in  support  of  the  proposition  in  the  text,  seems 
to  be  equally  inconclusive:  for  the  observation  of  £a- 
bington  C.  J.,  for  which  the  case  appears  to  be  cited, 
is  pointed  not  to  the  question  now  under  discussioDj 
but  to  the  distinction  between  abatements  by  the  default 
of  the  Plaintiff,  and  abatements  from  any  other  cause* 


But,  secondly,  the  doctrine  of  journey's  accounts  has 
ceased  to  be  applicable  to  writs  which  are  abolished  bj 
the  3  &  4  ^4.,  for  the  enacting  clause  is  peremptory 
that  no  such  writs  shall  be  brought  after  the  31st  of 
December  1834,  and  the  decisions  in  the  corresponding 
section  of  the  32  Hen.  8.  c.  2.  shew  that  the  exemptions 
contained  in  the  two  following  clauses  are  to  be  con- 
strued strictly,  and  are  not  to  be  extended  to  any  case 
but  those  which  are  expressly  provided  for.  (b) 

The  present  case,  however,  will  perhaps  be  com* 
pared  to  those  which  have  arisen  on  the  Uniformity  of 
Process  Act  (c),  and  in  which,  although  the  act  had  de- 
clared that  all  personal  actions  should  thenceforth  be 

commenced  by  writ  of  summons,  it  was  held,  that  where 

actions 


{a)  i  Leon,  S2. 

(6)  The  details  of  the  ai^u- 
ment  on  this  point  will  be  found 
in  the  judgment,  pp.  338,  359. 


(0  2  W.  4.  c.  59. 
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jeen  commenced  by  bill  oi  Middlesex  before 
I  into  operation,  the  process  mi^t  be  con- 
that  period  by  alias  and  pluries  bills  of  Mid~ 
r  y.  Basket  (a),  and  Finnie  v,  Montague,  {b) 
BDt  case  is  distinguishable  from  those  for  two 
t,  because  that  statute  contains  no  negative 
is  does ;  and,  secondly,  because  a  writ  pur- 
urneys  accounts  is  not  a  continuance  of  the 
but  the  commencement  of  a  new  one.  It 
oassages  may  be  found  in  the  books  in  which 
lased  by  journey's  accounts,  is  said  to  be 
h  a  continnance  of  the  former  writ;"  bnt  it  is 
continuance.  All  that  is  meant,  and  all  that 
Bcide,  is  that  the  new  writ  is  allowed  to 
ffect,  so  far  as  to  prevent  the  Defendant 
ig  himself  of  any  defence  arising  subse- 
he  date  of  the  Brst  writ.  In  all  other  re- 
new writ  is  the  commencement  of  a  new 
ires  a  new  appearance :  the  pleadings  are  to 
:ed  de  now :  the  Defendant  may  even  set 
e  inconsistent  with  his  defence  to  the  first 
it  appears  from  Spencer's  Case  (c),  that 
ive  arisen  as  to  whether  the  new  action 
rougbt  in  a  different  court  from  the  old 
lether  it  must  be  brought  in  the  same 
:h  questions  could  never  have  arisen  if  the 
n  had  been  merely  a  continuation  of  the  first. 

ifor-General,  Mr.  WiUiam,  and  Mr.  WilliSy 


t  has  been  properly  issued  by  journey's 
DtwithsUnding  the  stat  S  &  4  fT.  i.  c.  27. 
ition  contended  for  on  the  other  side,  that 
a  writ 
t  Ad.  1 13.  (c)  6  Co.  10. 

i  Ad,  677. 

Z  2 
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a  writ  by  journey's  accounts  does  not  lie  either  upon 
the  death  of  a  sole  Plaintiff  or  of  a  sole  Defendant  is 
too  large;  for  though  there  are  certainly  authorities 
for  the  first  part  of  it,   but  there  are  none  for  the 
second;  on  the  contrary,  there  are  several  authorities 
of  great  weight  against  it*     In  Kinsey  v.  HayjMrdj  the 
abatement  was  occasioned  by  the  death  of  a  sole  Plain* 
tiffy  and  there   is  nothing  in   the  judgment  either  of 
Treby  C.  J.  in  the  court  below,  or  in  that  of  Lord  Holt 
in  error,  to  shew  that  the  decision  would  have  been  the 
same  if  the  abatement  had  been  caused  by  the  death  of 
a  sole  Defendant.     On  the  contrary,  Lord  Halt  states 
a  reason  for  the  rule  in  the  former  case,  which  does  not 
apply  to  the  latter ;  viz.  that  the  new  writ  is  to  be  the 
same  as  the  former,   and  the  writ  that  lies  for  the 
ancestor  or  for  the  testator,  is  not  the  same  that  lies  for 
the  heir  or  the  executor,  but  one  of  another  nature. 
As  to  the  dictum  contained  in  the  report  of  the  same 
case   in  Lidvyche^   even   supposing  the   report  to  be 
accurate,  it  is  too  loose  to  be  relied  on;  for  the  ob- 
servation of  counsel,  which  the  Court  is  represented  to 
have  recognised  as  good  law,  embraced  several  points, 
and  it  cannot  be  safely  assumed  that  the  Court  meant 
to  assent  to  every  one  of  them.     Besides,  the  book,  as  is 
well  known,  is  not  a  collection  of  reports,  but  merely  of 
loose  notes  or  entries,  which,  when  compared  with  con- 
temporary reports,  are  often  found  to  be  inaccurate; 
and,  in  this  instance,  we  have  Lord  BaymoncTs  own  re- 
port to  compare  it  with,  in  which  there  is  no  trace  of 
any  such  dictum.     It  is  not  immaterial,  too,  to  observe 
that  in  Spencer^s  Case^  though  it  is  expressly  laid  down 
that  the  writ  by  journey's  accounts,  will  not  lie  on  the 
death  of  a  sole  Plaintiff,  Lord  Coke  does  not  say  the 
same  thing  with  respect  to  a  sole   Defendant     And 
the  distinction  between  the  two  cases  seems  to  be  re- 
cognised in  a  recent  case  in  the  Queen's  Bench :  Adam 
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writ  is  brought,  by  journey's  accounts,  against  his  exe- 
cutor, the  new  defendant,  if  he  pleads  plene  adrnm- 
siravii,  must  plead  it  as  at  the  date  of  the  first  writ. 
Spencer's  Case,  (a)  Thirdly,  the  plaintiff  or  demandant, 
if  he  succeeds,  is  entitled  to  the  costs  of  the  first  writ  {l) 
Fourthly,  the  defences  under  the  various  statutes  of  limita- 
tion are  regulated  by  reference  to  the  date  of  die  first 
and  not  of  the  second  writ.  Year  Book,  7  JFT.  6.  s.  16. 
(where  the  question  arose  upon  the  statute  I IL2.  c.  9.); 
DaUison  3.  (where  it  arose  upon  the  stat.  32  H*  8.  c  2.) ; 
Br,  Abr.  tit.  Journey^  Accounts;  Wilcocks  v.  Muggins [c], 
Elshbb  V.  Thoroughgood.  (d) 


or 


/ 


But  lastly,  even  supposing  that  the  objections  to  the 
writ  have  any  validity,  this  is  not  the  form  in  which  they 
ought  to  be  taken.  The  case  of  Foot  v.  Collins  has  no 
application :  for  there,  the  irregularity  complained  of  was 
in  the  nature  of  a  fraud  upon  the  Court,  and  if  the  objec- 
tion had  not  been  taken  to  the  writ  itself,  it  could  not 
afterwards  have  been  taken  in  the  pleadings.  But  in 
this  case  the  objection  may  be,  and  in  practice  always  has 

en,  taken  by  the  plea  of  mom  tenure,  in  which  form, 
being  on  the  record,  it  may  be  made  the  subject  of  a 
writ  of  error,  which  it  cannot  be  if  allowed  in  the  pre- 
sent stage  of  the  proceedings. 


TTie  Lord  Chancellor. 

The  principle  on  which  I  should  proceed  in  a  case  of 
this  kind  would  be,  that  unless  it  was  perfectly  clear  that 
the  objection  was  valid,  I  should  not  interfere  to  quash 
the  writ,  because  the  party  would  then  have  no  appeal. 
If  I  were  satisfied  beyond  all  doubt  that  the  writ  had 

been 


(a)  6  Co.  10  ^. 

(b)  Ibid. 


(c)  Fitzffbbon^  289. 
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iiperly  issued*  I  might  feel  myself  justified  in 
;  in  this  summary  way,  but  not  otherwise. 

ff^de,  in  reply. 


BD  Chancellor. 

£  a  motion  to  supersede  a  writ  of  r%ht>  on  the 
its  having  issued  after -the  31st  of  Z^em^ 

time  limited  by  the  S  &  4  IV.  4.  c.  27-  s.  36. 

statute  it  is  enacted,  that  do  writ  of  right  and 
action,    real   or   mixed,   (except   a  writ   of 

ower  &c.)  shall  be  brought  after  the  31st  of 

1834. 

tsition  to  this  motion  it  was  contended,  that 
rit  having  abated  by  the  death  of  the  tenant, 
rit  being  sued  by  journey's  accounts  against 
t  was  a  continuance  of  the  former  writ,  and 
[ne  within  the  prohibition  of  the  statute, 

a  writ  is  sued  by  journey's  accounts,  it  has 

at  Common  I^aw,  of  giving  the  Plaintiff,  in 

s,  the  benefit  of  the  former  suit;  as  where 

'  joint  tenants  dies,  by  which  tlie  writ  abates,  - 

iff  is  allowed   within   a   reasonable   dme  to 

new   writ,   and  "  the   Defendant  will   not 

to  take  any  advantage,  but  such  as  he  had 

e  of  the  first  writ;"  Walthall  v.  Aldrick.{a) 

times  called  a  continuance,  as  by  Trebtf  C.  J. 

t.  HoTfoar^  by  Chief  Baron  Comyn  in  his 

t  by  other  authorities.     But  it  is  not  I  think 

lonUnuance,  for  it  issues  where  the  former 

suit 

(a)  Oo.  Jan.  see.,  hc  p.  S9o. 

Z  4 
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suit  has  abated.  Lord  Cohe  appears  to  have  been  of 
this  opinion,  for  in  speaking  of  it  in  ^pencer^s  Cascy  he 
calls  it  quoddmniodo  a  continuance.  It  is  in  truth  nn 
indulgence  allowed  by  the  Common  Law  in  certain 
cases,  and  the  time  within  which  it  is  to  be  brought  is 
regulated  by  Uie  discretion  of  the  judges.  It  is  a  new 
suit,  to  which,  in  certain  cases  and  for  certain  purposes, 
the  benefit  of.  the  abated  suit  is  given,  and,  in  some 
instances,  even  the  costs  of  the  abated  suit  Tlie  pro- 
ceedings in  the  fornler  suit  are  entered  upon  the  roll, 
and  these  are  followed  by  the  proceedings  npon  the 
second  writ. 


The  Common  Law,  as  I  have  observed,  gives  this  in- 
dulgence in  certain  cases  of  abatement ;  but  the  question 
is,  whether  this  indulgence  can  be  allowed  where  the 
legislatui*e  has  said  that  no  writ  of  right  (the  writ  iu 
this  case)  shall  be  sued  out  after  a  specified  day.  The 
words  of  the  act  are  express  and  peremptory,  *<  no  writ 
of  right  patent  &c.  shall  be  brought  after  the  81st  of 
December  1884."  This  enactment  extends  to  every  writ 
of  right,  with  the  exceptions  mentioned  in  the  statutes, 
and  would,  in  its  terms,  comprehend  writs  sued  as  well 
by  journey's  accounts  as  otherwise.  If  we  refer  to  the 
construction  put  on  former  statutes  of  limitation,  it  will 
be  found  not  only  to  afford  no  ground  for  tlie  exception 
contended  for  in  this  case,  but  to  lead  to  an  opposite 
conclusion. 


First  then  as  to  the  act  82  H.  8.  c.  2.  It  enacts,  that 
<*  no  person  shall  sue  or  maintain  any  writ  of  right  of 
any  manors,  lands,  &c.  of  the  possession  of  his  ancestors, 
and  allege  any  further  seizin  of  his  ancestors,^  but  only 
of  the  seizin  within  sixty  years  next  before  the  teste  of 
the  writ"  &c.  This  is  followed  by  a  clause  in  which  it  is 
provided  that  '^  every  person,  who,  at  the  time  of  passing 

of 
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Dt  between  those  that  were  parties  to  the  first 
rhere  one  of  the  Plaintiffi  or  one  of  the  De- 
dies,"  and  as  it  clearly  will  not  lie  upon  the 
a  sole  Plaintiff,  it  is  not  very  easy  to  under- 
y  a  different  rule  should  be  applied  to  the 
a  sole  Defendant  In  the  case  of  Denver  (a)  it 
that  upon  the  death  of  the  tenant,  the  Plaintiff 
[>t  have  the  benefit  of  a  writ  of  Journey's  ao- 
nd  in  Lutw.  260.,  in  the  case  of  Kinsey  v.  Haif- 
ras  stated  by  Girdler,  the  counsel  for  the  De- 
hat  "  the  writ  brought  by  journey's  accounu 
between  the  parties  to  the  first  writ,  or  some 
is  if  one  of  the  Plaintiffs  or  one  of  the  Defend- 
but  in  no  case  where  there  is  only  one  Plaintiff 
efendant,  and  one  or  the  other  dies;"  and  this 
:o  have  been  adoutted  by  the  Court.  Chief 
mnfn,  however,  seems  to  be  of  opinion  that  the 

lie  in  such  case,  and  after  referring  to  the 
n  Lutwyche,  he  cites,  among  other  authorities,  a 
eohardifi),  in  which  it  was  brought,  apparently 
ibjection,  against  the  heir  of  the  original  De- 

I  should  not,  therefore,  feel  myself  justified  tn 
the  writ  to  be  superseded  on  this  ground,  and 
cutting  an  end  to  the  suit  by  so  summary  a 
sroceeding. 

respect  to  the  other  and  principal  objection,  I 
incline  to  think  the  writ  cannot  be  sustained ; 
were  necessary  to  decide  the  question  on  this 
[  should  so  determine.  But  as  the  Plaintiff 
that  case,  be  without  remedy,  and  could  not 
subject  under  the  review  of  any  other  tribunal, 
ought  not,  having  regard  to  the  nature  of  the 
question, 

i^iAbr.  ^UJoimey't         (i)  1  Leim.  S3. 
Lis. 
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question,  to  interfere  in  this  stage  of  the  proceedings, 
but  leave  the  Defendant  to  raise  the  objection  upon  the 
record,  in  the  Court  in  which  the  suit  is  now  depending. 

Motion  refused. 


Feb.  15.  25, 

84. 

Dec.  6. 

A  testator 
bequeathed  a 
sum  of  money 
to  trustees  in 
trust  for  his 
daughter  for 
Jife,  and  in 
case  she  died 
without 
leaving  issue, 
for  her  next 
of  kin,  exclu- 
sive of  her 
husband. 
During  the 
lifetime  of  the 
daughter,  her 
mother,  as 


MEEK  V.  KETTLEWELL. 

npHIS  was  an  appeal^  by  the  Plaintiff,  from  a  decree 
-*•  of  Vice-Chancellor  fVigram,  dismissing  the  bill  with- 
out costs.  The  facts  of  the  case,  which  are  briefly 
stated  at  the  commencement  of  the  Lord  Chancellor's 
judgment,  will  be  found  more  fully  detailed  in  the  re- 
port of  the  case  upon  the  hearing  in  the  Court  below,  {a) 

The  appeal  now  coming  on  to  be  heard, 


Tke  Solicitor-General  and  Mr.  Hetherington^  for  the 
Appellant,  contended  that   the   present  case  was  dis- 
tinguishable  from   those   of  Colman  v.  Sarcl[b)j  An- 
nex'Tof  kin,by  ^''^^  ▼.  Smith  (c),  and  Edwards  v.  Jones  (rf),  on  which 

the  Vice-Chancellor  had  rested  his  decision;  for  in 
all  those  cases  the  subject-matter  of  the  assignment 
was  a  legal  chose  in  action  which  could  be  reduced 
into  possession  only  by  an  action  at  law,  and  con- 
sequently the  very  act  of  resorting  for  relief  to  a  Court 
of  Equity  implied  an  admission  that  the  assignment, 
as  it  stood,  was  incomplete.     In  the  present  case,  on 

the  contrary,  the  subject-matter  of  the  assignment  — 
signment  .  .  •  .        ^   •  r  , 

operated  only   ^  contmgent  reversionary  mterest  m  a  sum  or  money 

as  an  agree-  vested 

and""ons^^°'  («)  ^  ^^''^  ^^^'  W  12  ^^'  59. 

quently,  that  (A)  1  ycM»  jun.  50.  (rf)  I  MyL  ^  Cr,  S26. 

being  volun- 
tary, a  Court  of  Equity  would  not  enforce  it 


a  voluntary 
CLeei\  assigned 
her  expectant 
interest  in  re- 
version to  the 
husband. 
Held  on  the 
death  of  the 
daughter, 
without 
leaving  issue, 
that  the  as- 


CASES  IN  CHANCERY.  i 
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to  which,   whether    in    the  hands   of    the     ''^[T''^ 
ir    the  assignee,   was   a   right   which  could  p. 

forced  in  a  Court  of  Equity :  that  right  was  K^tlbwi 
eed  of  the  10th  of  September  1839  purported 
ind  the  bill  proceeded  upon  the  assumption 
signment  was  complete  by  virtue  of  (he  deed 
it  prayed  no  direct  relief  against  the  DeFend- 
Kettleweli,  the  assignor,  but  merely  asked  that 
s  might  be  decreed  to  pay  the  money  to  the 
he  assignee,  in  pursuance  of  the  deed.  T^e 
icellor,  indeed,  although  he  rested  his  decision 
ontingent  nature  of  the  interest  in  question, 

think  that  the  assignment,  being  voluntary, 
e  been  ineffectual  without  some  further  act, 
night  have  been  the  nature  of  the  interest ;  for 
lown  as  what  he  conceived  to  be  the  estab- 
trine  of  the  Court,  "  that  a  voluntary  assign- 
igh  in  a  legal  form,  if  unaccompanied  by  any 
was  not  to  be  regarded  as  effectual  to  pass  an 
interest,"  at  the  same  time  intimating  that 
he  party,  in  whose  hands  the  legal  title  was 
s  necessary  to  make  the  assignment  complete ; 
5e  of  Holbmay  v.  Headinglon  (a),  to  which  he 
I  connection  with  that  proposition,  was,  in  fact, 
ty  for  it ;  and,  on  the  other  hand,  Sloarie  v. 
i)  was  an  instance  in  which  the  Court  gave 
ich  an  assignment,  and  no  mention  was  there 
otice.  The  only  cases,  indeed,  in  which  notice 
ial  in  reference  to  transfers  of  purely  equitable 
vere  those  in  which  there  was  a  contest  for 
etween  two  different  assignees  of  the  same 
1  Dearie  v.  Hall  (r ) :  as  between  the  assignor 
isignee,  the  assignment  itself  was  binding  and 
conclusive, 
8  Sim,SS4.  (c)  s  Ruu.  1. 

Sug.  V.  *  P.  app.  sxvii. 
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With  respect  to  the  peculiar  nature  of  die  interest 
which  was  the  subject  of  this  assignment,  they  subroittal 
that  there  was  a  fallacy  in  comparing  it,  as  the  Vice- 
Chancellor  had  done,  to  the  expectancy  of  an  heir  in 
the  lifetime  of  his  ancestor;  that  being  a  mere  pos- 
sibility of  legal  succession,  whereas  this  was  a  contingent 
interest  under  a  limitation  in  a  will,  and  the  same  thing 
as  if  the  limitation  had  been,  to  the  Defendant  Mari/ 
KettleweUi  by  name,  in  case  her  daughter  died  in  her 
lifetime  without  leaving  issue.  An  interest  of  that 
kind  would  have  been  devisable  under  the  Statute 
of  Wills;  Jones  v.  Boe{a);  and  would  pass  to  the 
assignees  in  bankruptcy ;  Higden  v.  Williamson  [b) ; 
and  though  it  did  not  therefore  follow  that  it  would  be 
assignable  at  law  by  deed,  yet  no  doubt  could  be  en- 
tertained that  it  was  so  assignable  in  equity  if  supported 
by  a  valuable  consideration ;  Douglas  v.  RusseU  [c] ; 
Hinde  v.  Blake  {d) ;  and,  if  so,  why  should  it  not  be  so 
assignable  without  consideration?  It  was  clear  from 
Sloane  v.  Cadogan^  that  a  vested  equitable  interest  might 
be  so  assigned:  and  Wright  v.  Wright  {e)  was  an  instance 
in  which  an  assignment  even  of  the  possibility  of  an 
expectant  heir  had  been  upheld  in  equity,  although  sup- 
ported only  by  a  meritorious  consideration,  which  for 
this  purpose  was  the  same  thing  as  no  consideration  at 
all ;  Dillon  v.  Cqppin,  {g) 

They  also  suggested  that  if  the  Court  should  be  of 
opinion  that  the  deed  was  not  a  complete  assignment  of 

the 

(a)  5  T.  R.  88.  {d)  5  Beat.  234. 

(b)  S  P.  W.  151.  (<f)  1  VcM.  409. 

(c)  4  Sim.  5S4.  (g)  4  ilf.  4-  C.  647. 
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nst;  Ex  parte  Pye  (a) ;  but  this  point  waa  ^^^"^ 
ised. 


Kkttlbwbu 


,  Mr.  mibroAam,  aod  Mr.  WiOcock,  for 
it,  said  that  the  faUacy-of  the  argument  on 

consisted  in  reasoning  upon  certain  teoh- 
hich  were  adopted  in  Courts  of  Equity  by 
as  if  they  were  to  be  taken  in  the  proper 
nse  which  they  bore  in  CourU  of  Law. 

that  in  loose  and  familiar  language  it 
»  said  that  cboses  in  action,  though  not 
law,  were  assignable  in  equity :  the  fact, 
ig  that  they  were  not,  strictly  speaking, 
equity  any  more  than  at  law ;  but  that  a 
y  would,  in  favour  of  the  intent,  treat  what 
be  an  assignment  as  an  agreement  to  as- 
ild  deal  with  it  upon  the  same  principles 
as  in  the  habit  of  dealing  with  agreements 
lat  is,  it  would  enforce  it  when  supported 
i  consideration,  but  not  otherwise.  The 
ition  was  to  be  given  of  those  cases  in 
r^  to  be  after  acquired,  or  possibilities 

or  equitable,  were  bmiltarly  but  inaccu- 

of  as  being  assignable  in  equity  tbougli 


ect  to  the  doctrine  incidentally  laid  down 
!3hancetlor  in  his  judgment,  and  which  had 
ned  on  the  other  side,  it  might  be  ad- 
>ut  prejudice  to  the  present  argument,  to 
lly  stated;  for,  even  supposing  that  in  a 
le  subject-matter  of  the  assignment,  though 
interest,  was  nevertheless  of  such  a  nature 

(a)  18  fn.  140. 
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as  tbat  if  it  were  legal,  it  would  be  assignable  at 
a  Court  of  Equity  would,  on  tlie  principle  that  i 
follows  the  law,  treat  it  as  an  actual  sssigiime 
'  the  proper  sense  of  the  word,  and  accordingly 
effect  to  it  even  wllliout  a  valuable  consideratioi 
no  such  principle  could  apply  to  a  case  like  the  p; 
where  the  subject-matter,  had  it  been  legal,  would 
l>een  incapable  of  assignment  at  law,  being,  in  fac 
thing  more  than  a  mere  possibility. 

The  SoUcilor-Gmeral,  in  reply,  referred  to  Ex 
South  {a)  and  Blakeb/  v.  Bradif.  {&} 


The  Lord  Chancellor. 

This  was  an  appeal  from  a  decree  of  Vice-( 
cellor  Wigrattt:  the  facts  of  the  case  are  fully  stat 
the  printed  report  of  bb  Honor's  judgment. 

The  question  depends  on  the  effect  of  the  det 
assignment,  of  the  lOth  of  September  1839,  execute 
Mrs.  Kettleaxll  the  Defendant.  At  the  date  of  the 
cution  of  that  instrument  her  interest  was  this:  Ii 
event  of  her  daughter  dying  in  her  lifetime  wit 
leaving  issue,  she  would  become  entitled,  under 
trusts  of  her  husband's  will,  to  ll,000/.j  subject 
small  deduction,  iis  the  next  of  kin  of  her  daug 
During  the  lifetime  of  her  daughter  she  assigned 
expectant  interest  to  the  Plaintiff,  in  trust,  as  to  a 
of  it,  for  herself,  and  as  to  the  residue,  in  trust  (oi 
■  Plaintiff'  for  his  own  use  and  benefit,  (c)  The  daug 
afterwi 

(a)  3  Swanil.  99S.  upon  tbe  death  or  rhe  dauj 

(4)  aD.^  1^11^311.  without  leaving  iMuc.toJ"' 

{c)  Tlie  deed  bIbo  containcJ  the  money  from  the  tnistt^ 

the  uHial  power  to  the  Plaintiff,  to  give  on  effectual  rtcdfX  >< 


Kettlbwbll. 
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1843.        effectual,  this  cannot  be  converted  into  a  declaration  of 
^EKK        ^^^^^  ^^  ^^  ^  make  the  donor  a  trustee  for  the  donee. 
V.  The  authorities  are  conclusive  upon  this  point.    The 

cases  of  Antrobus  v.  Smilk  (a)  and  Edwards  v*  Jcmes  (b) 
were  cases  of  imperfect  gifts.  .  It  was  contended  that  the 
donors  were  trustees  for  the  donees.  But  in  both  cases 
the  Court  held  that  an  incomplete  gift  would  not  operate 
as  a  declaration  of  trust.  The  judgment  of  Sir  William 
Grant  on  this  point,  in  Antrobus  v.  Smithy  is  oonclnsive 
in  the  reasoning.  It  is  stated  fully  by  Lord  Cotteriham 
in  Edwards  v.  Jones^  and  it  is  unnecessary  to  repeat  iu 
In  Sloane  v.  Cadogan^  which  was  so  much  relied  upon  in 
the  argument,  Bromley  Cadogan  had  a  vested  interest 
in  the  property  assigned ;  he  conveyed  it  by  a  voluntary 
deed  to  trustees  in  trust  for  the  Earl  his  father.  Sir 
William  Grant  considered  that  a  trust  was  thereby 
created,  and  upon  that  his  judgment  was  rested.  It  is 
obvious,  however,  that  that  case  is  very  distinguishable 
from  the  present,  which  is  the  assignment  of  a  mere 
expectancy,  that  conveys  no  estate  or  interest  to  the 
assignee,  although  when  made  for  a  valuable  consider- 
ation, which  is  wanting  here,  it  would  be  supported  in 
equity.  I  am  of  opinion  that  the  judgment  of  the  Vice* 
Chancellor  was  correct,  and  that  the  appeal  ought  to  be 
dismissed.     The  appellant  must  pay  the  costs. 

(a)  12  Ve»,  39.  (b)  \  M.^  C.  926. 
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estate  of  which  they  were  seised  in  her  right,  as  collateral 
security  for  the  payment  of  a  debt  due  from  Sir  J.  P. 
Price  to  one  Jaqties ;  and  that  that  debt,  which  ori- 
ginally amounted  to  I5OO/.9  but  was  ultimately  increased 
by  the  accumulation  of  interest  to  the  sum  of  5000/^ 
instead  of  being  paid,  as  it  is  contended  that  it  ought 
to  have  been,  out  of  the  estate  of  Sir  J.  P.  Priccj  which 
was  included  in  the  same  security,  was,  after  the  death 
of  Lady  Price ^  paid  out  of  her  estate.  Under  these  cir- 
cumstances, it  is  contended  that  the  estate  of  Lady  Pria: 
is  entitled  to  be  reimbursed  the  amount  so  paid  to  Jaqiies, 
out  of  the  estate  of  Sir  J.  P*  Price  ;  that  is,  out  of  this 
sum  of  20,000/.,  which  represents  that  estate ;  and  that 
the  Plaintiff  is  entitled  to  have  that  amount,  when  re- 
covered from  the  estate  of  Sir  J.  P.  Price^  made  available 
for  the  satisfaction  of  his  demand,  there  being  no  other 
assets  of  Lady  Price  to  which  he  can  resort  for  that 
purpose. 


Such  being  the  equity  which  the  Plaintiff*  asserts  by 
his  bill,  he  alleges  that  the  outstanding  judgments  against 
the  estate  of  Sir  J,  P.  Price  were  purchased  by  Etois 
for  small  considerations;  and  he  interrogates  him  as  to 
whether  or  not  he  has  purchased  these  judgments;  and 
if  he  has  purchased  them,  for  what  consideration. 
Evorsj  in  his  answer,  admits  that  he  has  purchased 
these  judgments,  but  he  says  he  is  a  purchaser  of  them 
for  a  valuable  consideration,  without  any  notice  of  the 
lien  claimed  by  Lady  Price^  or  the  persons  who  repre- 
sent her;  and  he  submits  that  he  is  not  bound,  there- 
fore, to  answer  as  to  that  part  of  the  interrogatory 
which  relates  to  the  sums  that  he  has  paid  for  these 
incumbrances.  Upon  this  the  Plaintiff  excepted  to  the 
answer,  and  the  exception  was  allowed  by  the  Master ; 
it  afterwards  went  before  the  Master  of  the  Rolls,  who 
confirmed  the  decision  of  the  Master,  and  it  has  now 

come 
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I  consider,  therefore,  the  rule  as  seeded,  and  for  this, 
among  other  reasons,  that  if  the  defence  which  a  party 
sets  up  by  the  answer  should  be  decided  against  him,  it 
is  of  the  utmost  importance  that  all  consequential  matters 
which  are  material  for  the  purpoee  of  the  decree  shoald 
receive  an  answer. 


It  was  for  some  time  considered  an  exception  to  the 
rule  when  the  defence  was  a  purchase  for  valuable  con- 
sideration without  notice ;  but  in  the  case  of  Oveij  x, 
Leighton  (a),  where  that  point  came  distinctly  before  Sir 
John  Leachf  he  said  that  it  fell  within  the  same  prin- 
ciple, and  he  decided  accordingly :  and  afterwards  the 
present  Vice-Chancellor  of  England^  in  the  case  of  the 
Earl  of  Portarlington  v.  SouUy  (6),  acted  upon  that 
decision.  I  consider,  therefore,  that  this  is  no  longer 
to  be  considered  an  excepted  case,  and  that  a  party 
whose  defence  is  that  he  is  a  purchaser  for  valuable  con- 
sideration without  notice,  cannot,  if  he  chooses  to  make 
that  defence  by  his  answer,  refuse  to  answer  consequen- 
tial matters ;  and  that  if  he  wishes  to  protect  himself 
from  that  necessity,  he  ought  to  avail  himself  of  the  de- 
fence by  plea  or  by  demurrer. 


I  consider  this  point  so  clearly  settled  that  I  have 
come  to  the  conclusion  that  this  appeal  would  never  hare 
been  brought  had  it  not  been  for  the  decision  of  Lord 
Cottenham  in  Adams  v.  Fisher^  which  was  so  much  re- 
lied on  at  the  bar,  and  which  has  been  subjected  to  so 
much  criticism ;  but  afler  a  careful  review  of  that  case, 
I  do  not  think  that  it  was  the  intention  of  that  learned 
person  to  break  in  upon  the  rule  which  I  have  stated. 
The  case  did  not  come  before  the  Court  upon  an  ex- 
ception to  the  answer,  but  upon  a  motion  for  the  pro- 
duction 

(a)  2S,^S.  894.  (5)  7  1^.  8S1. 


354 


IS^i. 


Lancaster 

EVORS. 


CASES  IN  CHANCERY. 

liim  stood  upon  different  grounds  from  an  exception  to 
nn  answer.  What  I  understand  him  to  say  is  this: 
"  If  you  had  asked  by  your  bill  for  the  contents  of  the 
documents,  and  the  Defendant  had  refused  to  set  them 
out,  and  you  had  come  here  upon  exceptions  to  tlie 
answer,  the  case  might  have  been- different:  but  you 
have  not  excepted  to  the  answer,  nor  could  you,  for  the 
answer  goes  to  the  full  extent  of  what  is  required  by 
the  bill ;  but  you  come  by  way  of  motion,  that  the  do- 
cuments may  be  produced.  Now,  that  is  not  a  motion 
of  course,  but  one  on  which  the  Court  will  exercise  its 
discretion ;  and  if,  upon  the  whole  record,  the  Court  is 
satisfied  that  it  would  not  be  proper  that  the.  documents 
should  be  produced,  it  will  refuse  the  motion. 


Such  was  the  distinction  drawn  in  that  case ;  and  it 
wa^  upon  that  distinction  that  the  judgment  rested. 
The  distinction,  I  am  aware,  has  been  the  subject  of 
criticism  by  persons  of  deep  learning  and  great  research ; 
but  it  is  unnecessary  for  me  to  pursue  that  criticism, 
or  to  say  whether  or  not  it  was  well  founded.  It  is 
sufficient  for  me  to  say,  that  as  Lord  Cotfenkam  ex- 
pressly drew  the  distinction,  I  am  at  liberty  to  infer  that 
he  never  intended,  by  his  decision,  to  break  in  upon  the 
rule  which  had  been  laid  down,  and  so  long  and  so 
uniformly  acted  upon  —  that  when  a  party  answers  be 
bound  to  answer  fully. 

On  that  ground  alone,  therefore,  if  there  were  no 
other,  I  should  be  of  opinion  that  the  exception  was 
properly  allowed. 

But  tbere  is  also  another  ground  to  which  I  shall 
very  shortly  advert,  and  which  is  this :  The  Defendant 
is  the  heir-at-law  of  Sir  J.  P.  Prices  and  an  heir-at-law 
buying  in  incumbrances  purchases  them  for  tl^^  benefit 

of 
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Ma^t.  89.  PARKER  V.  MARCH  ANT. 

April  7.  8.  22. 

A  testator's      HPHIS  was  an  appeal  from  part  of  a  decree  of  Vice- 
balance  at  his    X    ChtmceMor  Knight  Bruce,  (a) 

banker's  held,  *  /  ^ 

upon  the  con- 

Btniction  of  Qj,^  ^f  ^jjg  questions  raised  by  the  ^peal  was :  — 

pass  under  the  Whether  a  gift  in  the  testator's  will  of  ^'  all  the  rest 
mone^  "'^  ^  ^^^  residue  of  my  ready  money,  securities  for  money, 

and  monies  in  the  funds/'  passed,  under  the  words 
**  ready  money,'*  two  balances  of  6024/.  and  16^6151, 
which  at  the  time  of  the  testator's  death  were  standing 
to  his  credit  at  his  country  and  town  bankers'  respec- 
tively ;  it  appearing  from  the  Master's  rq)ort  that  he 
had  also  at  the  time  of  his  death  a  sum  of  116/.  cash  in 
his  house* 

The  Vice-Chancellor  decided  the  question  in  the 
affirmative. 

llie  material  context  of  the  will,  (which  is  set  out  at 
length  in  1  y.  <$*  Coll.  N.S.  290.)»  may  be  collected  from 
the  Lord  Chancellor's  judgment. 

The  appeal  now  came  on  to  be  heard. 

Sir  Charles  WethereU^  Mr.  Tinneyi  and  Mr.  Looai  ap- 
peared for  the  appellant,  who  was  the  general  residuary 
legatee. 

The  Solicitor-General  J  Mr.  Simpkinson^  Mr.  Bethelli 
Mr.  K.  Parker^  Mr.  Whitmarshj  Mr.  Koe^  Mr.  Zotw/, 
Mr.  JVillcockj  Mr.  Hall,  Mr.  Bcg/le,  Mr.  Hood,  Mr. 

ffhatley, 
(a)  See  1  r.  4-  CoU.  IT.  S.  290. 
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Trippt  and  Mr.  Piiiaan  ^ipeared  for  dif- 
ia  support  of  the  decree. 

m  for  the  trustees. 

:  of  the  appeal  it   was  contended  that  a 

banker's  was  a  thing  so  remote  from  the 
iie  words  "  ready  money,"  in  their  strict 
sense,  that  it  could  not  pass  under  them 

except  where  there  was  no  other  money 

answer  the  words,  or  where  the  context 
necessarily  required  such  a  construction; 
s  submitted,  was  not  the  case  here.     Such 

was  argued,  Is  in  contemplation  of  law,  a 
0  the  banker ;  Devaynes  v.  Nadle  (a) ;  Sims 

and  cannot,  in  any  proper  sense,  be 
f,  still  less  ready  money:  accordingly,  in 
(c),  Sir  William  Grant  held  that  it  would 
le  word  "debts,"  assigning,  as  the  express 
i  decision,  that  it  would  not  pass  under  the 
y  money."  Money,  in  its  primary  and 
means  the  current  coin  of  the  realm,  and 
'  that  which  a  person  has  in  his  purse  or 
.  It  was  once  doubted  whether  even  bank 
lass  as  money:  Lord  Hardwicke,  in  Chapman 
decided  that  they  would ;  but  that  was  be- 
'ere  part  of  the  currency,  and  equivalent, 
;ts,  to  metallic  coin,  which  a  balance  at  a 
not.     As  long  as  the  term  ready  money 

to  the  money  which  a  man  keeps  in  his 
rrent  expenses,  it  has  a  definite  meaning ; 
tm  would  not  gready  vary  in  amount  from 

but  to  attribute  to  it,  on  slight  grounds,  so 
extended 
539.    See  p.  568.         (c)  1  Mai.  Sil.n. 

Ad.  389.      See         {d)  1  Vet.  ill. 
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extended  a  sense  as  to  include  a  person*s  balance  at  bis 
banker's  would  introduce  the  greatest  uncertainty,  and, 
in  a  commercial  country  especially,  would,  in  a  majority 
of  cases,  defeat  the  whole  scheme  of  a  testator's  will. 
Suppose,  for  instance,  the  case  of  a  merchant  having 
acceptances  to  the  amount  of  many  thousands  of  pounds, 
which  were  approaching  to  maturity  and  payable  at  his 
banker's;  he  would  naturally  take  measures  either  for 
increasing  his  balance  there  or  for  obtaining  a  credit 
with  his  banker  to  meet  the  demand.  According  to  this 
decision,  if  he  were  to  die  a  few  days  before  the  bills 
became  due,  a  gift  of  ready  money  in  his  will  might 
sweep  away  more  than  half  of  his  property.  The  same 
result  would  happen  in  the  case  of  an  agent  who  should 
enter  the  money  received  by  him  in  that  character  to  his 
private  account  with  his  banker,  and  should  happen  to 
die  a  few  days  before  the  periodical  settlement  of  his 
accounts  with  his  principal;  or  in  the  still  more  common 
case  of  an  individual  who  should  be  in  the  habit  of  pro- 
viding a  fund  at  his  banker's  at  a  particular  season  of 
the  year  for  the  payment  of  his  ordinary  tradesmen's 
bills. 

The  rest  of  the  argument  consisted  chiefly  of  com- 
ments on  the  cases  which  were  cited  in  the  Court  below, 
the  most  important  of  which  are  noticed  by  the  Lord 
Chancellor  in  his  judgment.  The  case  of  Hastings  v. 
Hane  (a)  was  also  referred  to. 


April  22. 


The  I^oRD  Chancellor. 

The  first  question  raised  by  this  appeal  was,  whether 
or  not,  under  the  desci'iption  of  **  all  my  ready  money," 

the 

(a)  6  Sim.  67.    See  also  Brooke  ▼.  Tanner,  7  iSiw.  671. 
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The  question  therefore  is,  whether  the  terms  be  has 
used  are  sufficient  for  that  purpose.  Now,  in  constru- 
ing a  will  of  personal  property,  the  terms  that  are  used 
in  the  will  are  to  be  construed  according  to  the  ordinary 
acceptation  of  language  in  tlie  transactions  of  mankind ; 
and  nobody  can  doubt  that,  in  the  ordinary  use  of  lan- 
guage, money  at  a  banker's  would  be  considered  as  ready 
money.  Every  body  speaks  of  the  sum  which  he  has 
at  bis  banker's  as  money:  '*  my  money  at  my  banker's," 
is  a  usual  mode  of  expression.  And  if  it  is  money  at 
the  banker's,  it  is  emphatically  ready  money,  because 
it  is  placed  there  for  the  purpose  of  being  ready  when 
occasion  requires:  it  is  received  upon  the  understand- 
ing that  it  shall  be  so  ready.  If  a  man  goes  to  his 
banker,  the  money  is  counted  out  to  him  on  the  table. 
If  he  sends  an  order  for  the  money,  it  is  counted  out  to 
his  servant,  or  the  person  in  whose  favour  that  order  b 
made.  I  consider,  therefore,  that  it  is  strictly  ready 
money  according  to  the  ordinary  acceptation  of  those 
terms  among  mankind. 

As  it  appears,  therefore,  for  the  reasons  I  have  stated, 
to  have  been  the  intention  of  the  testator  that  tliese 
sums  should  pass  under  this  clause,  if  the  terms  which 
he  has  used  are  sufficient  for  that  purpose,  construing 
those  terms  according  to  the  ordinary  use  of  language 
in  the  transactions  of  mankind,  I  am  of  opinion  tliat 
they  would  so  pass. 


As  to  the  authorities  that  have  been  cited,  they  have 
been  so  fully  sifted  and  discussed  at  the  bar,  that  it  is 
not  necessary  to  enter  very  minutely  into  the  consider- 
ation of  them.  The  first  was  the  case  of  Carr  v.  Can. 
In  that  case  the  testator  bequeathed  to  the  plaintiff  all 
the  debts  that  should  be  owing  to  him ;  and  the  question 

was, 
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But  the  case  of  Vaisey  v.  Reynclds  {a\  as  it  appears 
to  me,  is  directly  in  point ;  the  circumstances  were  nearly 
similar,  they  were,  at  all  events,  similar  in  principle,  to 
those  of  the  present  case*  The  testator  bequeathed  to  his 
wife  his  book  debts,  his  monies  in  hand,  and  his  stock  In 
trade*  To  his  executors  he  bequeathed  his  monej  upon 
mortgage  or  other  security,  and  money  in  the  funds. 
Sir  John  Leach^  upon  a  view  of  the  will,  was  of  opinion 
that  it  was  the  intention  of  the  testator,  under  one  or 
other  of  these  descriptions,  to  dispose  of  every  thing 
that  could  be  considered  fairly  as  money.  That  was  tlie 
ground  and  basis  of  his  decision.  In  no  sense,  he  said, 
could  the  balance  at  the  banker's  be  considered  as  money 
on  security ;  but,  in  a  reasonable  sense,  it  might  be  con- 
sidered as  money  in  hand,  for  it  was  to  be  ready  vheu 
called  for^^  That  case,  therefore,  is  a  distinct  authority 
for  the  present  decision,  for  I  think  there  is  no  real 
difference  between  money  in  hand  and  ready  money. 


The  remaining  case  was  Taylor  v.  Taylor  (11)^  before  the 
present  Master  of  the  Rolls,  in  which  the  question  arose 
upon  demurrer,  and  on  the  ground  that  a  balance  at  a 
banker's  would,  in  its  ordinary  acceptation,  be  con- 
sidered as  ready  money,  he  decided  that,  in  the  will 
before  him,  it  passed  under  that  description. 


Sir  Charles  WethereU^  in  his  very  able  argument,  sug- 
gested difficulties  that  might  arise  in  particular  cases, 
by  considering  the  words  **  ready  money,"  in  a  will,  as 
embracing  the  testator's  balance  at  his  banker's.  Those 
circumstances  would  deserve  to  be  considered  by  ilie 
Court,  for  the  purpose  of  forming  a  conclusion  as  to 
what  was  the  intention  of  the  testator  in  the  particular 
case  in  which  they  might  happen  to  exist.     But  in  the 

present 


(a)  5  Rmu  12. 


(5)  I  Jfir.  401. 
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ISiS.  tice  was  do  longer  adhered  to  with  respect  to  granting 
injuDctionst  the  innovation  had  gone  no  farther,  and 
that  the  common  injunction  whenever  obtained  could  be 

^'^^^*      dissolved  only  on  a  seal  day. 

Mr.  Whatley^  contra^  cited  Fielding  v.  Copes,  {a) 

The  Lord  Chancellor  said  that  the  Court  of  Chan- 
cery was  always  open  both  for  granting  and  dissolving 
injunctions,  and  that  it  was  competent  to  the  Court  to 
appoint  any  day  for  hearing  a  motion  that  the  Judge 
might  think  fit  Hb  Lordship  added,  that  it  would  be 
most  unjust  that  a  party,  having  obtained  judgment  nt 
law,  should  be  prevented  from  issuing  execution  during 
the  whole  of  the  Long  Vacation,  notwithstanding  he  had 
put  in  a  full  answer  denying  all  the  equity  of  the  bill. 

Motion  refused  with  costs. 

(Ex  relatione  Mr.  WhaOey.) 


(a)  4  Madd.  593. 


1844.  LORD  HARBOROUGH  v.  WARTNABY. 

March  2S,  29. 

All  motions      TLT^'  MALINS^  for  the  Plaintiff,  had  obtained  an 

bl  raadToT  ^^^"^^  ^^  P^^^^  ^''°°^  ^^  ^'^  Chancellor  on  a 

of  term  as  well  day  out  of  Term  and  not  a  seal  day,  for  one  of  the  De- 

any  day,"whe"  fcn^^nts  to  produce  certain  documents  before  the  Master 

ther  a  seal        pursuant  to  the  decree^  within  four  days,  or  in  default 
day  or  not.         .  ^  .        ,      r^    .  .       ,  / 

thereof  that  the  Serjeant-at-arms  should  ga 

Mr. 
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Lord 
Harborouoh       The  question  argued  before  me  yesterday  was,  wne- 

Wartnabt  ^^^^  ^^^  motion  for  a  four  day  order,  which  is  a  motion 
of  course,  could  be  made,  out  of  Term,  on  a  day  not  a 
seal  day.  It  is  clear,  the  old  rule  was,  that  such  a  mo- 
tion could  not  be  made  out  of  Term  except  on  a  seal 
day,  although  in  Term  it  might  be  made  on  any  day. 
The  rule  was  so  laid  down  by  Lord  Eldon  in  Sharp  v. 
AshtoHy  and,  indeed,  it  was  carried  so  &r  that  even  where 
the  seal  was  continued  for  three  or  four  days,  it  was 
not  competent  to  make  such  a  motion  unless  the  counsel 
was  instructed  on  the  first  day  of  the  seal. 

Such  was  the  practice  at  the  time  when  Sharp  v.  Adi- 
ton  was  decided.  I  place  no  reliance  on  the  decision  in 
the  time  of  Lord  Hardwicke^  first,  because  it  does  not 
appear  that  the  point  was  discussed ;  secondly,  because 
the  contrary  rule  has  been  distinctly  laid  down  by  Lord 
Eldon.  The  question  then  is,  whether  that  practice 
has  since  been  departed  from.  In  the  case  of  Briaiey 
V.  Walmdey  it  was  depaited  from  under  particular  cir- 
cumstances. The  question  there  arose  upon  an  order 
for  the  common  injunction,  and  the  decision  was  rested 
expressly  upon  the  ground  and  principle  of  the  10th 
Order  oi  December  1833:  I  consider  it  therefore  an 
affirmance  of  the  general  rule.  The  same  question  came 
before  Lord  Cottetiham  in  the  case  of  Lord  JFeners 
V.  Fisher  (a) ;  but  it  was  not  necessary  to  decide  it, 
because  the  party  had  precluded  himself  from  taking 
advantage  of  the  irregularity  (if  any)  by  his  own  con- 
duct; the  point  of  practice  therefore  was  not  de- 
cided. The  question,  however,  came  agam  before  the 
Master  of  the  Rolls  in  the  case  of  Lord  Chesterfidd  v. 

Bmd  • 
(a)  1  Kcene^  144.  n. 
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1843.  ZULUETA  V.  ARDOUIN. 

Dec,  17. 

Leave  given  ^|iHE  Master  having  made  his  report,  allowing  ex- 

tlcufar^r-  ceptions  to  an  answer^  between  one  and  two  o'clock 

cumstances  to  on  Saturday  afternoon,  the  Defendant  filed  exceptions  to 

whose  answer  the  report,  and  gave  the  Plaintiff  notice  thereof,  in  the 

had  been  re-  course  of  the  same  day.  At  ten  o'clock  on  Monday  morn- 

cient,  to  set  ing  the  Plaintiff  served  the  Defendant  with  an  order, 

donrto^hT  obtained  at  the  Rolls,  for  leave  to  amend,  and  that  the 

report  for  Defendant  should  answer  the  exceptions  and  amendments 

ii!?twith"tand.  together,  notwithstanding  which  the  Defendant  after- 

ing  he  had  wards,  and  in  the  course  of  the  same  day,  obtained  and 

l)6Gn  sfifved 

with  an  order  served  an  order  to  set  down  the  exceptions.  The  Plaintiff 
f>r*"^ff  f  thereupon  moved  before  the  Vice-Chancellor  of  England 
to  amend,  and  that  the  last-mentioned  order  might  be  discharged  and 
DefeTdwifto  ^^^  exceptions  taken  off  the  file  with  costs :  and  his 
answer  the  Honor  having  made  an  order  accordingly,  the  Defend- 
amendments  ®"^  "^w  moved  by  way  of  appeal  before  the  Lord  Chan- 
together,  cellor  that  that  order  might  be  discharged,  and  that  the 

order  for  leave  to  amend  &c.  might  be  discharged  with 
costs,  or  that  the  exceptions  might  remain  on  the  file 
and  the  Defendant  be  at  liberty  to  take  such  steps  as 
might  be  necessary  for  the  purpose  of  having  them 
heard  by  the  Court,  and  that,  if  necessary,  the  order  for 
leave  to  amend  &c.  might  be  discharged,  varied,  or  sus- 
pended until  final  decision  upon  the  exceptions. 

Mr.  Bmsell  and  Mr.  Giffard  for  the  appeal  motion. 

The  rule  of  practice  supposed  to  have  been  laid  dovrn 
by  Lord  Eldon  in  Fatquharson  v.  Balfour  (a),  and  on 
which  the  Vice-Chancellor's  order  proceeded,  was  not 

intended 

Ca)  Jac,  5S7. 
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d  b;  Lord  Eidon  to  be  so  rigorously  applied  as 
tecD  in  the  present  cose ;  and,  at  all  events,  his 
has  enforced  it  too  harshly  by  giving  the  Plain- 
costs  or  bis  motion.  In  Farquharson  v.  Balfour 
fendant  bad  been  contumacious,  and  was  guilty 
t  laches :  and  though  it  is  true  (bat  in  the  recent 
"  Lard  Gleagall  v.  Bland,  where  there  was  no 
Vice- Chancellor  fVigram  considered  himself 
by  Lord  Eldon'a  rule,  yet  his  Honor,  in  con- 
on  of  the  strictness  of  the  practice,  refused  costs 
party  who  sought  to  avail  himself  of  it.  It  is 
that  if  the  rule  is  to  be  rigorously  enforced  in 
like  the  present,  no  degree  of  diligence  on  the 
a  Defendant  will  prevent  the  FlaintifT  from  de- 
'  htm  of  his  right  to  appeal  from  the  Master's 
Q ;  for  the  Plaintiff  may  obtain  bis  order  ini- 
:ly  upon  the  report  being  tiled,  whereas  the  De- 
:  cannot  apply  for  his,  until  be  has  also  filed  ex- 
s  to  the  report. 

Wakefield  and  Mr.  Rogers,  contra. 

Lord  Chancellor. 

serve,  that  in  Farquharson  v.  Balfour  Lord  Eldon 
>t  put  it  upon  the  particular  circumstances  of  the 
ut  states  what,  upon  inquiiy,  he  bad  ascertained 

general  rule  of  practice.    I  think,  therefore,  that 

respect  the  Vice-Chancellor's  order  ia  right;  and 
y  question  upon  this  motion  is,  whether  the  De- 
i  is  enutled  to  be  let  in  to  argue  the  exceptions, 
[lat  is  an  indulgence  which  requires  merits  to  be 

and  the  only  merits  in  this  case  are,  that  the 
ras  a  little,  and  but  a  little,  too  late.    If,  however, 

the  indulgence  on  that  ground  alone,  shall  I  not 
ually  abrogating  the  rule? 

Bh  *  Mr. 
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Mr.  BtisselL 

The  object  of  this,  as  of  all  rules  of  practice,  is  to 
guide  the  proceedings  and  to  keep  the  parties  to  rea- 
sonable diligence ;  not  to  deprive  either  party  of  his  right 
to  take  the  opinion  of  the  Court  upon  a  decision  of  the 
Master. 


7^  Lord  Chancellor. 

I  think  I  ought  to  let  the  party  in  on  payment  of  the 
costs.  The  first  part  of  the  motion  I  must  refuse  with 
costs :  the  second  alternative  I  shall  grant,  on  payment 
of  costSi  on  the  ground  that  there  has  been  so  much  di- 
ligence and  activity  on  the  part  of  the  Defendant — that 
he  has  been  beaten  by  so  very  little  in  what  may  not 
improperly  be  called  a  race  between  the  parties — that  be 
is  entitled  to  indulgence.  I  may  observe  that  the  rules 
of  practice  appear  to  be  adhered  to  with  much  more 
rigour  here  than  in  courts  of  law :  I  am  sure  that,  in 
such  a  case  as  this,  a  court  of  law  would  have  let  the 
party  in  without  any  hesitation. 


1845. 
Jan.  25. 
yov,  II. 


ROBERTS  V.  MARCHANT. 


The  only  ex-  HPHIS  was  a  suit  by  the  administrator  of  a  vendor  of 
^*^f "til* Mh^^  ^^^^  estate  against  the  purchaser  for  specific  per- 

appellant  is  formance  of  the  contract  of  sale.  The  purchaser  having 
begin  is  where  "^y  ^'*  answer  su^ested  that  the  heir-at-law  of  the 
a  Defendant     vendor  was  a  necessary  party,   the  Plaintiff  set  the 

appeals  from 

the  whole  of  cause 

a  decree. 

To  a  suit  by  the  personal  representative  of  a  vendor  of  real  estate  for  specific  per- 
formance of  the  contract  of  sale,  the  real  representative  of  the  vendor  is  a  necessary 
•party. 


CASES  IN  CHANCERY.  371 

Ause  down  upon  that  objection,  under  the  39th  Order        1 843. 
>f  August  1841,  and  Vice-Chancellor  Ifigram  having     ^^pT^f^ 
ill<^wed  the  objection,  the  Plaintiff  appealed  from  that  v. 

Jecision.       *  M*BCHA>«. 

IThe  appeal  now  coming  on  to  be  heard, 

IMr.  Trtjjp  for  the  Defendant,  claimed  the  right  to 
begin  on  the  ground  that  he  had  begun  in  the  Court 
below,  and  that  this  was  merely  a  rehearing  of  the 
cause  upon  the  same  objection. 

Mr.  Wakefield  for  the  Plaintiff,  contended  that  the 
case  was  analogous  to  an  appeal  from  an  order  allowing 
a  plea  or  demurrer,  in  which  cases  the  practice  was  for 
the  appellant  to  begin,  (a) 

The  Lord  Chancellor. 

It  appears  that  the  only  exception  to  the  rule  that  the 

appellant  is  entitled  to  begin,  is  where  the  Defendant 

appeals  from  the  whole  of  a  decree.     And  the  reason 

for  that  exception  I  take  to  be  this,  that  the  Plaintiff 

may  at  the  rehearing  adduce  new  evidence,  and  shape 

his  case  differently ;  and  it  is  therefore  convenient  that 

he  should  in  all  such  cases  begin,  in  order  that  he  may 

stale  to  the  Court  at  once  how  he  shapes. his  case.    But 

that  reason  does   not  apply  where  the  subject  of  the 

appeal  is  a  particular  objection  to  the  frame  of  the  suit. 

I  think  therefore,  that  in  these  cases  the  general  rule 

should  prevail,  and  that  the  appellant  ought  to  begin. 

Mr. 

(a)  For  instances  of  this  prac-  General  v.  Mayor  of  Norwich^ 

Uce^teeKajfv.AfarihaU,3MyL  2   IfyL  <$-  Cr.  406.;   Ellke  v. 

4*  Cr.  373. ;    Vernon  v.   Fernon,  Goodson^  3  Myi.  j-  Cr.  GS3. 
2  Myl.  4-  Cr.  145.;    AUomey- 
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184S.  Mr.  Wak^fidd  and  Mr.  Bogen^  in  support  of  the 

ROBBRTS  ^^ 


V. 

Marchant. 


1 

The  only  proper  parties  to  a  suit  for  specific  per- 
formance are  those  who  were  parties  to  the  cxHitract,  or 
if  they  be  dead,  the  parties  who  represent  their  rights 
under  it,  Tasker  v.  SmaiL  (a)     Now  the  right  of  a  veo- 
dor  under  a  contract  for  the  sale  of  real  estate  b  stmplj 
a  right  to  the  purchase  moneyi  and  that  right  open  his 
death  devolves  upon  his  personal  representative.    His 
heir  is  as  completely  disinherited  by  the  contract  as  be 
would  be  by   a  devise,  or  by  a  deed  conveying  the 
estate  to  a  trustee  for  sale :  and  yet  it  is  clear  that  to  a 
bill  for  specific  performance  of  a  contract  entered  voXo 
by  such  devisee  or  trustee,  the  heir-at-law  woald  not  be 
a  necessary  party :  for  a  vendor  claiming  under  a  wiU  is 
not  bound  to  establish  the  will  against  the  heir,  Morri- 
son V.  Arnold  (i) ;  still  less  is  a  trustee,  under  a  deed  in 
trust  for  sale  by  which  real  estate  has  been  converted 
into  personalty,  bound,  in  a  suit  between  himself  aod  s 
purchase^,  to  make  the  heir  of  the  grantor  a  partj  for 
the  purpose  of  enabling  him  to  contest  the  validity  of 
the  deed  by  which  he  is  disinherited.     The  Vice-Cfaan- 
cellor  assumed  that  if  the  vendor  in  this  case  had  left  a 
will  devising  the  estate,  the  devisee  would  have  been  a 
necessary  party  to  the  suit     But  in  Calvert  on  Par' 
ties  {c)  from  which  his  Honour  appears  to  have  adopted 
tliat  proposition,  the  only  case  cited  in  support  of  it  is 
Tawnsend  v.  Champemoame  (d)  which  does  not  warrant 
it     For  there,  it  was  not  the  vendor  but  the  purchaser 
who  had  devised  the  estate,  and  the  suit  having  been  re- 
vived against  his  executors  only,  the  objection  taken  was, 
that  his  devisees  were  not  made  parties :  which  objectioD 

of 

(fl)  3  Myi.  i  Or.  65.  (c)  P.  S9J. 

(6)  19  Vet.  673  {d)  9  PricCy  130. 
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prevailed,  because  the  deriseea  were  the  par-        1849. 
id  succeeded  to  hb  interest  under  the  con-     "TT""''^ 

,,,,,.  ,  ROBBBTS 

the  other  hand  there  is  an  unreported  case  v. 

J  v.  Shaw  {a)  before  Sir  J.  Leach,  where  upon  M*«"«««t. 
«f  a  vendor  who  had  filed  a  bill  for  specific 
»  against  the  purchaser,  his  executors  rerived 
ifbre  decree,  without  making  his  heir  at  law  a 
1  from  a  maimscriptnote  of  the  case,  ex  re- 
.  PepjfS,  with  which  we  have  been  furnished 
Mer,  it  appears  that  the  objection  was  taken 
ing,  but  that  it  was  overruled. 

op,  amtrd. 

ie/leld  in  reply. 


SD  Chancellor. 

s  a  suit  by  the  administrator  of  the  vendor 
e  purchaser  of  an  estate  for  a  specific  pei- 
)f  the  agreement  of  sale.  The  Defendant  by 
-  objeaed  that  the  heir-at-law  of  the  vendor 
have  been  a  party  to  the  suit.  The  Vice- 
:  Wigram  allowed  the  objection.  This,  is  an 
[n  that  decision. 

irgned  that  by  the  contract  the  estate  was  con- 
)  personalty,  and  that  the  heir-at-law  had  no 
the  matter.  But  that  is  to  assume  the  very 
mtroversy,  for  the  heir-at-law  may  dispute  the 
idcontrovert  its  validity.  It  was  further  argued, 
general  rule,  it  is  not  necessary  to  make  parties 
1  those  who  are  not  parties  to  the  contract: 
ule  does  not  extend  to  representatives ;  and  the 
heir- 
(a)  Reg.  Lib.  B.  1818.  T.  190S. 
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184S. 


Roberts 

V. 

Marchamt. 


heir-at-law  is  the  representative  of  the  vendor  as  to  tbe 
realty. 

The  cases  which  were  cited  do  not  apply.  The  mort- 
gagee, it  is  said,  need  not  be  a  party  in  a  suit  by  tbe 
mortgagor.  But  his  interest  is  not  affected  by  the  sale, 
and  on  payment  of  the  mortgage  money  by  the  pur- 
chaser it  entirely  ceases.  So,  as  to  the  cases  where  tbe 
sale  is  by  a  person  holding  tbe  estate  under  a  con- 
veyance or  a  devise ;  the  heir-at-law  of  the  grantor 
or  devisor  need  not  be  made  a  party :  he  does  not 
claim  through,  or  in  any  way  represent,  the  vendor.  I 
agree  with  the  Vice-Chancellor  that  the  purchaser  is 
not  to  be  prejudiced  by  the  death  of  the  vendor,  but  is 
entitled  to  the  same  benefit  fix>m  a  decree  as  if  it  had 
passed  against  the  vendor  himself. 

A  case  of  Williams  v.  Shaw  was  cited  in  the  course  of 
the  argument  at  the  bar,  in  which  the  Vice-Chancellor 
is  said  to  have  decided,  upon  the  objection  being  taken 
at  the  hearing,  that  the  heir-at-law  was  not,  in  a  case  of 
this  nature,  a  necessary  party  to  the  suit.  That  case  was 
not  mentioned  in  the  Court  below.  Neither  the  argu- 
ment at  the  bar,  nor  the  reasons  of  the  judgment,  are 
stated.  I  do  not  think,  if  it  had  been  referred  to,  it 
would,  under  these  circumstances,  have  changed  the 
opinion  of  that  learned  Judge  in  the  present  case.  It 
has  not  altered  mine. 

Appeal  dismissed. 
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1845.  There  being  no  dispute  as  to  the  fact  of  luDftcy,  the 

-^t'^-^     only  questions  were 


The  Princess 
.  Barutinski. 


First,  as  to  the  jurisdiction  —  having  regard  to  the 
alienage  of  the  Princess,  and  also  to  her  domicile, 
respecting  which  there  was  a  dispute  whether  it  was 
English  or  Russian. 

Secondly,  supposing  that  a  commission  ought  to  issae, 
who  was  to  have  the  conduct  of  it 

With  respect  to  the  latter  point,  it  was  stated  ia  one 
of  the  affidavits  that  the  lunatic  had,  in  the  year  1830, 
made  a  will  in  favour  of  her  aunt,  and  that  circum- 
stance was  urged  as  a  ground  for  giving  the  conduct 
of  the  commission,  if  granted,  to  the  Prince. 

On  the  first  question, 

The  Lord  Chancellor  said ;  the  domicile  was  im- 
material to  the  question  of  jurisdiction,  though  it  might 
be  material  to  the  question  of  discretion ;  if  for  instance 
the  party  had  come  here  for  a  short  time,  or  for  a  par- 
ticular purpose. 

With  respect  to  the  alienage. 

It  was  admitted  by  the  counsel  who  argued  ibr  the 
commission,  that  they  had  been  unable  to  find  any  re- 
ported case  in  which  an  alien  had  been  the  subject  of 
a  commission  of  lunacy ;  but  they  contended  that  there 
was  no  reason  for  confining  the  benefits  arising  fiom 
the  exercise  of  this  branch  of  the  royal  pren^tire  to 
the  Queen's  subjects ;  and  that  in  a  case  of  undoubted 
lunacy  the  Lord  Chancellor  would  always  grant  a  com* 

mission  where  either  the  person  of  the  party  or  any  of 

his 
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was  within  the  local  limits  of  the  juriidic- 
Man'i  Out  (a) ;  £x  parte  Southcot  {b) ;  In 

] 
lier  hand  it  was  insisted  that  by  the  law  of 
Prince  was  entitled  to  the  custody  of  his 
hat  the  Lord  Chancellor  had  no  right  to 
h  a  party  on  whom  a  foreign  jurisdiction 
attached.  Dean  qf  St.  Pmts  Case,  {jf)  The 
Bssages  also  were  (uted  from  VaUel,{e) 
which  ought  to  respect  the  rights  of  other 
in  general  those  of  all  mankind,  cannot 
herself  any  power  over  the  person  of  a 
10,  though  he  has  entered  her  territory,  has 
her  subject"  ....  "  Any  power  which  the 
erritory  might  claim  over  the  property  of  a 
uld  be  eqnally  derogatory  to  the  rights  of 
al  owner,  and  to  those  of  the  nation  of 
1  member." 

D  Chancellor.     That  supposes  that  the 
!s  directed  against  the  party :  this  is  alt  for 


in  suggested  that  if  a  commission  were  to 
committee  of  the  estate  were  appointed,  the 
'  Lord  S,%  family,  who  had  hitherto  had 
lent  of  the  lunatic's  property  in  this  country, 
ible  to  account  for  the  post  income,  both  to 
ee  so  appointed,  and  to  the  Prince  as  curator 
of  Stasia. 

[7»* 

Bx  parte  Annan-  (d)    Fw,    Air.    lit.    Lmmlie, 

(A.S.) 
91'  ie]  Law  oj   Nidiont,   B.  ii. 

SIS.  Cb.  S. 
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^■^""^^^^    allow  them  to  be  molested  improperly.     I  think  there 
The  Princess  is  very  great  doabt  whether,  after  a  committiee  hss 
Barutinski.  Jj^jj  appointed  and  the   property  has  beoome  vested 
in  himf  the  Court  would  permit  any  other  par^,  claim- 
ing to  represent  the  estate,  to  sue  in  that  chai-acter.] 

In  the  course  df  the  argument  the  Secretary  handed 
up  to  the  Lord  Chancellor  a  long  Ibt  of  cases  in  which 
commissions  had  issued  against  parties  having  foreign 
names,  but  in  none  of  which  it  appeared  whether  the 
parties  were  aliens  or  not. 

On  the  conclusion  of  the  argument, 

7%^  Lord  Chancellor  said  : 

I  am  satisfied,  unless  some  authority  can  be  cited  to 
the  contrary,  that  the  Court  has  jurisdiction,  and  that 
it  is  its  duty  to  throw  protection  around  the  person  and 
property  of  an  individual  in  this  situation.  The  list  of 
foreign  names  with  which  I  have  been  furnished  is  not 
quite  conclusive  of  the  jurisdiction  to  grant  a  commis* 
sion  against  an  alien ;  but  it  is  very  improbable  that  all 
those  parties  should  have  been  subjects  of  this  country. 
The  Crown  does  not  take  possession  of  the  lunatic's  pro- 
perty for  its  own  benefit ;  but  it  takes  it  by  its  officers, 
for  the  purpose  of  applying  the  income  to  the  party's 
maintenance  and  accumulating  the  surplus  for  him  in 
case  he  recovers,  or  applying  it  according  to  the  direc- 
tions of  his  will,  if  he  happen  to  have  made  one  before 
he  became  insane.  What  can  be  more  proper,  what 
more  humane,  what  more  consistent  with  the  general 
character  of  the  law  of  England^  than  such  a  course? 

I  think,  therefore,  a  commission  ought  to  issue;  aud 
I  see  no  sufficient  reason,  why  the  aunt  who  has  hitherto 

bad 


,  Babutikski 
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or  the  lunatic,  should  not  have  the  conduct 
to  guard  against  any  thing  improper,  Prince 
ri  shall  have  full  opportunity  of  attending,  ThePrinceM 
Jng  such  evidence  as  be  may  think  necessary  " 
erest  of  the  lunatic,  and  in  the  meantime  he 
access  to  her,  (in  company,  of  course,  with 
al  gentleman,)  in  order  to  prepare  Tor  tile 


icitor-Getural,  &t  Charlet  IVetherelly  and  Mr. 
ppeared  in  support  of  the  petition  for  the 
n. 

art  and  Mr.  Walford  for  tlie  cross  petition. 


liter  of  WILLIAM  HOLLAND  and  in  the 

Matter  of  the  sUU  56  G.  3.  c.  60. 


voa  H  petidon  presented  by  William  Holland,  The  t«xed 

latic,  and  by  JoAn  Stal^  Toamaend,  the  com-  Attomey- 

his  estate,  praying  that  the  Master's  report.  General  and 

I       .1.  1     _.!.  I.-  u  u    I  u         A-  theCommii- 

ler  tne  usual  reierence,  whicb  had  been  di-  lionen  for  th 

on   a   former  petition   of  the  same  parties,  f^^^a'jj'jl,^' 

confirmed,  and  that  a  sum  of  1100/.  stock.  Debt,  upon 

consequence  of  no   dividends   having  been  u^5er"the"* 

ir  upwards  of  ten  years,  had,  in  the  year  1841,  *6  G.  a.  c.eo. 

iferred  under  the  provisions  of  the  above  men-  lenceofipecu 

:t  from  the  name  of  the  petitioner  William  circuni»t«nc« 

nto  the  names  of  the  Commissioners  for  the  of  the  TuDdrc 

of  the  national  debt,  might  be  retransferred  ">»*'*''■ 
lame  of  (he  petitioner  J.  S.  Taamsend,  as  such 
C  c                         commiltee. 
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OHNEY-GENERAL  v.  RICKARDS. 


'eiituiry 

vas  an  appeal  from  a  decision  of  the  Master  In  an  iofoi 
le  Rolls,  by  which  he  had  held  that  certain  inetoieta 
1  taken  by  the  Defendant  to  the  Information  •  <'«''  ^ 
tinence,  and  which  had  been  allowed  by  the  executed  i 

ere  not  sustain&hle.  •""^  "f  P' 

ceedinaiui 
an  ouJawi 
formation  stated  that  Frederick  EngUr,  one  of  ™fn°ot  \ 
ors,  had  recovered  a  judgment  of  outlawry  »ute  that 
e  Defendant  Arthur  Anneslty  in  an  action  on  a  ^f^g  esecui 

t  a  writ  of  capias  vtlagattim  had  issued  thereon,  "/  ^'^x  •)=* 

.:..,,  ,         ,        ,         .the  outlai 

CD  an  mquisitmn  had  been  taken,  but  that,  in  wai  midii 

ice  of  a  deed  which  had  been  executed  by  "'  ^^fj™ 

tfter  the  issuing  of  the  capias,  conveying  all  his  creditors, 

!8  to  the  two  other  Defendants,  Richards  and  !„ "J^ecu^' 

>n  certain  nominal  and  collusive  trusts,  the  the  deed  i 

d  returned  that  Ameslejf  was  not  seised  of  any  defeat  his 

lin  the  county.     The  subsUnce  of  the  prayer  ^'^i!'"'\ 

the  Attorney-General,  on  behalf  of  her  Ma-  ji  not  nee 

ht  have  the  benefit  in  equity  of  the  judgment  Jf'7      '. ' 

ry,  and  of  the  writ  of  capias  utlagalum  issued  infarmatic 

that  the  deed  might  be  declared  fraudulent  S,7nfe?e" 

as  against  the  right  and  title  of  her  Majesty  the  luhjet 

said  outlawry ;  and  that  the  Defendants  might  ,tatement 

or  the  estates  conveyed  to  them  by  the  deed,  ""'J  "/^' 

...  I>nei,  shei 

stramed  from  receivmg  the  rents.  what  inte 

the  Relnt 

of  the  passages  excepted  to  were  as  follows.        not 'to  be 

"  That  pertinent 

pluMge. 
le  Master  and  the  Court  below  hnd  come  to  different  conclusionB  i 
for  i  in  pertinence,  the  Lord  Cbancellor,  in  affirming  the  decition  ol 
w,  gave  no  costs  of  the  appeal, 
Cc   3 
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lintiff  appealed  from  that  decision. 

stions  raised  by  the  appeal  were 

Eitnr. 

hether  the  effect  o(  the  stat  S&,*fV.t.c.  27. 
to  shorten  the  period  for  which  a  good  title 
ed  to  be  shewn. 

f,  whether  the  purchaser  was  entitled  to  the 
of  such  of  the  documents  mentioned  in  the 
were  copies  of  the  Court  Rolls,  or  indentures 

and  sale  enrolled. 

iell  and  Mr.  Siratlon  for  the  Appellant. 
'ier  and  Mr.  Hopper  for  the  RespondenL 


CD  Chancellor. 

points,  and  points  of  importance,  were  ar- 
I  this  appeal.  The  first,' and  the  most  mu 
IS  the  effect  of  the  statute  of  3  &  4  fT.  4.  as 
xl  to  which  a  good  title  should  extend  since 
;  of  that  act.  It  was  supposed  that,  by  the 
if  that  act,  it  was  not  necessary  that  the  title 
arried  back,  as  formerly,  to  a  period  of  sixty 
that  some  shorter  period  would  be  proper, 
that  conveyancers  have  entertained  different 
1  the  subject ;  but,  after  considering  it,  I  am 
,  that  the  statute  does  not  introduce  any  new 
respect ;  and  that  to  introduce  any  new  rule 
the  period  would  afiect  the  security  of  titles, 
d  of  the  rule  was  the  duration  of  human  life  ; 
not  affected  by  the  statute.  It  is  true  that, 
espects,  the  security  of  a  sixty  years'  title  is 
better 
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the  6rat  seven  or  fourteen  years  of  th< 
tice  OS  therein  mentioned,  it  the  ya 
payable  quarterly.  And  it  was  thereb; 
taxes  payable  in  respect  of  the  premi 
lowed  by  Ede  up  to  the  commencemen 
and  that  the  PlaintiiF  should  have  imtn 
'  thereof,  and  that  a  lease  should,  wit] 
part  of  Ede,  be  duly  prepared  and  exe< 

The  bill  then  statetl,  that  in  pursua 
ment,  and  shortly  after  the  date  ihei 
was  let  into  possession  of  the  premisea 
pended  a  considerable  sum  in  necess. 
the  faith  of  an  agreement  between  I 
that  he  should  be  allowed  such  expense 
but  that  upon  his  applying  to  EtU  sho: 
tion  of  the  repairs,  to  execute  a  leas< 
formily  with  the  agreement,  Ede  not  o 
so,  but,  having  obtained  from  Warren 
the  memorandum,  refused  to  deliver 
Plaintiff,  or  to  give  him  any  cuunlerpa 

The  Defendants  by  their  answer  sal 
informed  and  believed,  and  therefoi 
the  Plaintiff  did  agree  with  Mr.  Warrt 
Ede  to  take  a  lease  of  the  premises 
twenty-one  years  determinable  as  in  tl: 
and  that  Warren  did  as  such  agent 
lease  accordingly,  and  that  an  agreeme 
such  lease  was  executed  by  H'arren  as 
by  the  Plaintiff;  but  at  what  time  it  ^ 
what  were  the  particular  terms  and 
they  did  not  know.  However,  they  sa 
It  was  not  sumped  as  by  law  required. 

Mr.  Warren,  who  was  examined  on 
Plaintiff,  stated  in  his  evidence  that  in 
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IS8  he  was  employed  by  Ede  U)  let  the  jwe- 
lestioD,  and  that  on  the  10th  of  February  he 
let  them  to  the  FlaiDtifT,  if  the  references 
im  were  satisfactory ;  and  that  it  being  found 
that  Buch  references  were  sstislactory,  the 
im  of  agreement  was  drawn  up  by  himi  and 
to  writing,  whereby  it  was  agreed  to  let  the 
D  lease  for  seven,  fourteen,  or  twenty-Kine 
le  Plaintiff  at  the  rent  of  80i.  a  year,  but 
:  agreement  was  signed  by  the  deponent  on 
^f,  and  also  by  the  Plainti^  he  could  not 
ity  depose,  although  he  had  a  faint  idea  that 
;d  by  himself  and  also  by  the  Plaintiff. 

letl,  who  had  acted  in  the  transaction  as  solicitor 
id  who  was  also  examined  on  the  part  of  the 
ated  that  an  agreement  in  the  handwriting  of 
I,  and  signed  by  him  as  the  agent  of  EtU,  and 
I  Plaintiff,  was  brought  to  him  in  or  about 
of  April  1SS8  by  Ede,  with  instructions  to 
e  necessary  lease  to  the  Plaintiff;  that  the 
nent  was  to  the  best  of  his  recollection  in 
with  some  printed  bills  distributed  by  fFur- 
Bt  he  was  unable  to  state  more  particularly 
t  of  iL  That  it  remained  in  hb  (the  de- 
lossession  for  three  or  four  months,  when 
ted  to  have  it  back  to  shew  to  Mr.  Warren, 
e  deponent  accordingly  gave  it  back  to  Ede, 
tated  that  be  had  taken  a  great  dblike  to  the 
nd  that  he  would,  if  he  could,  prevent  him 
ig  a  lease  of  the  premises.  That  in  conse- 
I  subsequent  application  from  the  Plaintiff  to 
th  the  preparation  of  the  lease,  the  deponent 
Ede  for  the  agreement,  to  enable  him  to  pre- 
«se,  when  Ede  stated  that  he  had  not  got  it, 
ew  nothing  about  it,  nor  would  such  agree- 
ment 
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werC}  on  those  occasions,  carried  to  tl 
PlaintifT's  private  account  The  bill  fu 
during  the  same  period  Messrs.  Hill  a 
rious  sums  on  account  of  the  Plaintiff,  w 
to  the  debit  of  his  private  account;  an 
in  pursuance  of  their  agreement,  from 
tered  in  iheir  books,  to  the  credit  of  thf 
private  account  interest,  at  3  per  cent,  u 
from  time  to  time  due  to  him.  The  b 
that  the  private  account  was  still  <^>eti 
and  that  it  consisted  of  numerous  item 
and  could  not  be  fairly  adjusted  ezcej 
cree  of  a  court  of  equity ;  and,  after  su^ 
Defendants  intended  to  rely  on  the  Su 
tions,  it  contained  various  charges  to  ih 
Defendants  had,  by  correspondence  bet 
and  otherwise,  recognised  the  private 
open  account,  and  the  balance  due  there 
tiff  as  a  subsisting  debt;  but  it  contai 
charge  that  it  was  the  duty  of  the  bar 
agreement  to  have  regularly  entered 
credit  of  the  private  account,  or  that  if  tl 
to  do  so,  it  was  with  a  fraudulent  intent. 

The  Defendants  by  their  answer  adn 
ment  to  allow  3  per  cent,  on  the  bale 
to  time  in  their  hands  on  the  Plainti: 
count;  but  they  stated  (and  so  it  appc 
books)  that  the  only  items  of  which  th 
sisled  were  the  original  deposit  of  61] 
credit  side,  and  two  sums  of  1700/.  ani 
debt  side,  both  being  payments  made  in 
and  that,  though  previously  to  and  dowi 
December  I831>  interest  at  3  per  cent,  t 
from  time  to  time  due  to  the  Plaintiff  I 
lated  and  placed  in  the  interest  columi 


CASES  IN  CHANCED 

will  be  seen  from  bis  judgment,  did 
amount  to  such  sckuowledgment. 

On  the  hearmg  of  the  CRuse  before 
cellor  of  England,  his  Honor  made  the 
an  account,  from  which  decree  the 
pealed. 

The  appeal  now  coming  on  to  be  hei 

Mr.  Stuart  and  Mr.  G.  Bussdl^  for  t 
gued  that  the  relation  between  a  bani 
tomer  was  not  simply  that  of  debtor  am 
confidendal  relation,  which  imposed  ot 
obligation  to  keep  the  account  accordin 
roent  made  between  the  parlies  when 
opened ;  and  that  the  Defendants  bei 
under  an  express  engagement  to  allow 
cent,  on  the  balances  from  time  to  time 
it  was  their  duty  to  have  entered  such  ii 
to  the  credit  of  the  Fhtintiff's  occoun 
have  ousted  the  plea  of  the  statute;  an 
them,  under  such  circumstances,  to  i 
of  the  statutes,  would  be  to  enable 
'advantage  of  their  own  wrong.  That 
tlie  ground  on  which  the  Vice-Chancellc 
rested  his  decision ;  and  they  relied  < 
laid  down  by  Sir  Anihont/  Sari  in  Stem 
son  (a)t  "  that  pleas  of  the  statute  w 
Courts  of  Equity  by  analogy  only,  and 
demands ;  and  that  where  the  circumst 
were  such  as  to  make  it  against  conscien 
rule  founded  on  that  analogy,  the  Cc 
enforce  it." 

(o)  1  5iiM.39ff.   Seep. 39S. 
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ntly,  however, 
transactions  w 
les  drawn  in  ff 
sunt,  and  seve 
ilace  within  th 
1  the  PUintifT 
itered  as  such 

■U  and  Mr.  K. 
lation  betweei 
ma  T.  WoWf  ( 
lomts  of  Equ 
they  insisted 
insactjons  con 
contended  we 
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lit  in  equity ; 
1  of  what  wa 
sum  of  6117 
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if  this  were  a  case  at  law>  a  plea  of  the  Statute 
a  sufficient  answer,  unless  there  were  some 
nimstances  to  take  the  case  out  of  the  Statute; 
inly  question  therefore  is,  whether  that  de- 
have  the  same  effect  in  a  court  of  equity. 

le  doctrine  on  that  point  is  clearly  and  satis- 
ated  by  Lord  Redetdale  in  the  case,  referred 
bar,  of  Hovenden  v.  Lord  Jnnedey  (a).  He 
is  a  mistake  in  point  of  language  to  say,  that 
Equity  act  merely  by  analogy  to  the  statute ; 
1  obedience  to  it  —  that  is,  as  he  afterwards 
imself,  "  upon  all  legal  titles  and  legal  de- 
-  (and  this,  it  will  be  observed,  is  a  legal  do- 

I  think,"  he  adds,  "  the  statute  must  be  taken 
>  include  courts  of  equity :  for  when  the  legis- 

statute,  limited  the  proceedings  at  law  in 
ies,  and  provided  no  express  limitations  for 
;s  in  equity,  it  must  be  taken  to  have  con- 
that  equity  followed  the  law ;  and,  therefore, 
:  taken  to  have  virtually  enacted  in  the  same 
nitation  for  courts  of  equity  also."  If,  there- 
itatute  would  in  this  case  be  a  good  defence  at 
now  on  the  general  question  without  refer- 
ly  specialty],  it  constitutes  a  sufficient  answer 

the  only  remaining  question  is,  whether  there 
>ecial  circumstances  to  take  the  present  case 
statute. 

irdship  then  adverted  to  the  letters  above  re- 
and  to  the  transactions  connected  with  the 
lliery  account;  and,  after  stating  bis  opinion, 
er  the  one  nor  the  other  amounted  to  an 
acknowledgment 
(d)  VU  tup. 
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I  have  already  stated,  the  subseqtie: 
tween  the  parties. 

therefore,  the  Statute  of  Limitatiotu 
mce,  as  the  record  is  at  present  cons) 

re  is  another  point  which  is  of  great 
B  practice  of  the  CourL  This  bill  ia 
t:  that  is  the  sole  object  of  iL  No' 
lists  of  three  items  only ;  one  on  one 
!  other.  I  am  of  opinion  that  such  ai 
lot  a  proper  subject  for  a  bill  in  thi 
I  for  an  action  for  money  had  and 
Bs  no  right  to  come  here  upon  a  sim[ 
his  kind,  when  justice  may  be  admtni 
nple  way  and  at  less  expense  in  a 
len  this  objection  was  made  before  i 
r,  he  stated  that  two  actions  would  h 
in  a  court  of  law,  because  one  par 
rm ;  but  that  was  a  misapprehoisic 
lat  Hill  was  a  partner  up  to  the  date  c 
q;  and  if  that  fact  had  been  presei 
:he  Vice- Chancellor,  he  would  prol 
have  come  to  the  same  conclusion 
that  I  have. 

II,  therefore,  ought  to  be  dismissed, 
round,  with  costs. 
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;>pea],  contended  that  the  tithes  and  other 
hich  the  PlMnUff  and  bis  predecessors  in  the 
enjoyed,  appeared  from  the  evidence  to  have 
joyed  by  suSeraoce  only  of  the  impropriate 
not  as  of  right,  and  consequently  that  the 
to  have  been  dismissed,  or,  at  all  events 
aintiff's  title  as  perpetual  curate  ought  not  to 
iffirmed  without  an  issue. 

hearing  of  the  appeals  the  counsel  for  the 
1  addition  to  the  objection  taken  by  them  to 
ibility  of  the  evidence  ofJoAn  Jsion  (as  re- 
rdf  p.  16S.)  contended,  as  they  had  done  in  the 
IT,  that  the  moduses  being  laid  in  the  alternative 
to  the  "  impropriate  rector  or  other  owner  for 
ing  of  the  tithes,"  were  not  well  pleaded,  citing 
r  Modo  decimandi.  (a)  Wkteldoa  v.  Harvey  (&), 
to  which,  the  counsel  for  the  Defendanto 
t,  Oavering  (c).  Fane  v.  Maston  {d).  Damn  v. 
[0*  (e),   BraithToaite  v.  BotUt/  {g),   Payru    v. 


icipal  question,  however,  on  the  present  occo- 
id  to  the  title  of  the  Plaintiff  to  sustain  the 
petual  curate;  it  being  contended  on  the  part 
rendants,  that  the  documentary  evidence  (the 
of  which  are  fully  detailed  by  the  Lord 
'  in  his  judgment),  proved  conclusively,  that 
K  of  the  dissolution  of  monasteries,  there 
idowed  vicarage  in  the  parish,  but  that  the 
the  property  and  profiu  of  the  rectory  be- 
no  jure  to  the  priory  of  Trentham,  and  conse- 
at  the  minister  of  the  church  must  at  that 
time 
'  Y.  1S3.;  ieep.189.  (0  <  ^"o^.  394. 
\T.  ISO.  Ig)  /Aiif.  3S8. 

<9M.  (A)  /MJ.  561. 
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the  mansion  and  the  lands  adjoining  and  of 
of  those  poFtions  of  land  which  now  constitute 
le ;  from  which  it  would  appear  that  the  lease  had 
t,  and  that  the  property  was,  at  that  lime,  in 
ds  of  the  rector,  that  is,  of  the  Levesan  family. 

I  in  the  year  1660,  it  appears  that  Sir  Biehard 
.,  in  whom  tlie  property  was  then  vested,  devised 
net  settlement,  and  died  in  the  following  year 
and,  though  the  properly  seems  to  have  been 
rds  resettled,  it  was  admitted  at  the  bar  by  the 
for  the  Plaintiff  that  it  was  so  fettered,  up  to 
r  1744,  as  to  prevent  any  change  whatever  in  its 
)n.  So  that  if  this  rectory  was  the  property  of 
tesoTts,  in  the  year  1660,  it  must  have  continued 
leir  property  unaltered  up  to  the  year  1744. 

true,  that,  from  the  year  1744  down  to  the 
time,  alterations  might  have  taken  place.  But 
im  made  by  the  perpetual  curate  is  a  claim  of 
scription,  that  the  title,  from  the  year  1744  to 
sent  time,  is  a  mere  continuation  of  his  former 
nd  there  is  no  suggestion,  and  no  evidence  to 
hat  any  alteredon  has  since  taken  place. 

lerefore  no  curate,  no  perpetual  curate,  or  vicar 
a  right  to  these  tithes,  to  this  mansion  and 
existed  at  the  time  of  the  dissolution  of  the  mo- 
ss, this  evidence  is  strong  to  shew  that  the  enjoy- 
f  them  subsequently  to  that  period  by  the  curate 
lave  been,  not  an  enjoyment  in  right,  but  an  en> 
it  by  permission  of  those  who  were  entitled  to  the 
[y  of  the  rectory,  that  is,  the  i^tmon '^&mily ;  and 
passages,  I  think,  in  three  of  the  terriers  are  re- 
to,  which  I  shall  by  and  by  advert  to,  in  con- 
oa  of  this'  position. 

Ee  ii  It 
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It  was  supposed  that  it  might  be  suggested  on  the 
other  hand,  that  a  grant  might  have  been  made  under  the 
statute  of  the  1 7  Charles  2.  c.  1 3. ;  but  that  suggestion  was 
anticipated  by  the  counsel  for  the  Defendants  by  saying 
that  that  was  impossible,  because  that  Act  did  not  pass 
till  the  year  1655,  at  which  time  the  property  was  in 
strict  settlement.  There  was  no  power  therefore  to 
make  any  such  grant ;  and  though  it  was  liberated  from 
those  fetters  in  the  year  1744,  yet  after  1744  no  grant 
could  have  been  made  without  an  enrolment  under  the 
Statute  of  Mortmain :  no  enrolment  however  has  been 
produced,  and  there  is  no  ground  whatever  for  believ- 
ing that  any  enrolment  was  ever  made.  That  is  the 
substance  of  the  case  on  the  part  of  the  Defendants. 


On  the  other  side  this  case  is  set  up  as  inconsistent 
with  the  case  on  the  part  of  the  Defendants  —  as  they 
say,  utterly  inconsistent  with  it. 


The  first  terrier  that  is  referred  to^  is  dated  in  the 
year  1616,  and  is  entided  *<  Terrier  of  the  vicarage  and 
all  the  glebe  lands,  &c.  of  Barlaston/*  In  that  terrier 
the  house  b  mentioned,  and  the  parcels  of  the  glebe  lands 
belonging  to  the  vicarage;  and,  when  it  comes  to  the 
head  of  tithes,  it  says,  *^  All  tithes  usual  and  accustomed 
within  the  parish/'  That,  therefore,  is  a  claim  of  right 
in  the  supposed  vicar  at  that  time  to  the  house,  the  glebe 
lands,  and  certain  tithes :  the  particular  tithes  are  not 
enumerated.  There  are  four  other  terriers  going  down 
to  the  year  1693,  which  are  confined  merely  to  the 
glebe  lands  and  house,  and  in  all  of  which  this  curacy, 
as  it  is  now  called,  is  denominated  a  vicarage ;  but  no 
mention  is  made  in  any  of  those  terriers  of  tithes,  except 
in  that  of  the  year  1676,  and  then  by  mere  allusion,  in 
speaking  of  Priest's  meadow,  which,  it  says,  *^  freeth 
twelve  wares  of  land  in  the  parish  from  paying  tithe 

hay." 
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The  other  three  terriers  merely  enumerate  the 
ud  glebe  lands,  and  state  nothing  more.  All  the 
i  are  signed  by  the  churchwardens.  The  two 
e  also  signed  by  the  minister  of  the  parish,  who 
les  himself  not  as  vicar,  but  as  minister;  and 
it  is  also  signed  by  several  of  the  parishioners. 

ipears,  therefore,  thai  from  the  year  1616  down 
year  169S,  there  was  a  claim  on  the  part  of 
nbter,  acquiesced  in  by  the  parish  —  a  claim 
t,  to  the  house,  the  glebe  lands,  and,  according 
two  first  terriers,  to  certun  tithes,  which  is 
f  at  variance,  certainly,  with  the  documentary 
ce  to  which  I  have  referred  on  the  other  side. 
Dt  lay  any  stress,  nor  do  I  think  much  stress  was 
the  bar,  on  the  evidence,  that  the  property  meti- 
in  these  terriers  b  described  as  the  property  of 
»rage;  because,  if  it  was  an  impropriation,  the 
tithes  at  all  events  were  in  lay  hands,  the  cure 
rved  by  another  person ;  and  it  was  very  easy  for 
s  who  were  not  conversant  with  the  law,  to  have 
nded  o  perpetual  curacy  or  a  curacy  with  a 


n,  in  the  year  1698  comes  the  first  terrier  which 
into  detail  with  respect  to  the  property.     That 

is  entitled  **  A  terrier  of  the  glebe  lands  and 
building  lands,  tithe  and  other  property  belonging 
curate" —  called  curate  here  for  the  first  time  — 
jrhaton  in  the  county  of  SiqffbidJ"  After  enumer- 
he  property  in  the  same  way  as  the  other  terriers 
:  goes  into  a  very  special  enumeration  of  the 
to  which  the  curate  is  entided.  It  is  signed  by 
rate,  by  the  churchwardens,  and  by  a  considerable 
T  of  the  parbbioners ;  and  this  enumeration  of 

includes  the  Uthes  which  are  claimed  at  the 
E  e  3  present 
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1B44«  present  time :  when  I  say  it  indades  them,  I  say  it 
generally :  I  am  not  going  into  detail  at  present  This 
was  in  the  year  1698;  from  the  year  1698  down  to  the 
present  time  there  is  a  succession  of  terriers  corre- 
sponding in  substance  with  the  terrier  of  1698,  stating 
the  house,  the  lands  adjoming^  the  glebe  lands  and 
tithes,  which  are  there  enumerated,  as  belonging  to  the 
church. 

So  that  there  is  for  a  period  of  more  than  200 
years,  an  enjoyment  q[  what  is  now.  claimed  fay  the 
curate,  under  a  claim  of  right :  for  those  terriers 
are  a  constant  and  repeated  claim  of  right,  a  claim  of 
right  acquiesced  in  during  the  whole  of  that  period, 
not  only  by  the  parishioners,  but  also  by  those  parties 
who  are  supposed  to  have  been  successively  entided  to 
this  property ;  they  never  interfering  for  the  purpose  of 
making  any  claim  themselvesj  although  they  must  have 
been  conversant  with  what  was  going  on  in  the  parish, 
being,  during  the  whole  of  this  period,  entitled  to 
the  tithes  of  com  and  grain,  which  they  collected  from 
time  to  time  by  their  agent;  and  the  head  of  the  fiixmly 
constantly  residing  in  the  immediate  neighbourhood. 

Now,  I  hardly  know  what  can  be  suffidenlly  strong 
to  be  set  in  opposition  to  an  uninterrupted  enjoyment 
for  so  long  a  period,  under  a  claim  of  right,  submitted 
to  and  lacquiesced  in  and  acknowledged  under  their 
hands,  by  persons  who  might  be  interested  to  dispute 
it,  and  no  counter  claim  whatever  being  made  during 
the  whole  of  that  period  by  the  only  person  who,  if 
the  present  curate  is  not  entitled  to  die  property,  would 
himself  have  been  entided  to  the  enjoyment  of  it. 

But  I  think  this  is  not  all;  for  a  circumstance  has 
occurred  in  the  histoiy  of  this  transaction,  which  it  is 

most 
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IVenikam.**  From  that  passage  it  is  inFerred  that  there 
is,  first,  a  nomination,  and  then  a  separate  gift  of  these 
profits.  If  so,  there  would,  in  all  probability,  have  been 
some  instrument  evidencing  such  gift ;  no  soch  instm- 
ment,  however,  is  proved  to  have  ever  existed*  Bot  I 
do  not  put  that  construction  upon  the  passage ;  the  troe 
construcdon  of  it  I  think  is,  that  the  curate  enjoys  these 
profits  upon  the  benefice  being  given  to  him,  not  that 
the  party  giving  the  benefice  had  any  property  in  the 
tithes,  &C.  The  passage,  however,  occurs  only  three 
times.  All  the  other  terriers  merely  mention  that  the 
nomination  to  this  curacy  is  in  some  member  of  the 
LevesanCBLmily*  I  do  not  attach  therefore  much  weight 
to  this  circumstance ;  it  is  a  circumstance,  but  not  suffi- 
ciently strong  to  lead  me  to  alter  my  opinion  with  re- 
spect to  the  force  and  efiect  of  the  long  and  uninter^ 
rupted  possession  and  enjoyment  which  the  curate  of 
this  parish  is  proved  to  have  had,  and  the  continual 
admission  of  his  right  by  those  parties  who  alone  were 
interested  in  contesting  it.  And  I  do  not  think  that  I 
should  be  doing  right,  if  I  were  to  hold  that  such  enjoy- 
ment, acquiesced  in  and  admitted  for  so  long  a  period  of 
time,  is  insufficient  to  establish  the  right  for  the  pur- 
pose of  this  suit,  merely  because  I  cannot  reconcile  it 
(which  I  confess  I  cannot)  with  some  of  the  andent 
documents. 


Before  I  proceed  to  enter  into  a  detail  of  the  evidence 
respecting  the  moduses,  I  will  advert  to  an  objection 
made  in  point  of  law  as  to  the  way  in  which  they  are 
laid ;  it  is  said  they  are  badly  laid,  because  they  are 
laid  in  the  alternative ;  now  it  is  true  that  it  will  not  do 
to  say  that  a  sum  of  money,  payable  by  way  of  modus,  is 
payable  **  to  the  vicar  or  curate,"  or  ^*  to  the  rector  or 
vicar;''  and  for  this  obvious  reason,  that  payment  to  the 
vicar  cannot  be  a  satisfaction  for  tithes  due^to  the  rector, 

or 
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IS'M'*  only  of  importance  with  reference  to  the  ti^  of  Aeae 
issues,  but  generally.  That  question  is,  whether  Jbbi 
Jsian  is  a  competent  witness.  It  appears  tbut  he  is  an 
owner  of  proper^  in  the  parish,  and  also  in  the  district  to 
which  one  of  the  district  moduses  applies :  he  is  therefore 
interested  in  establishing  both  the  parochial  modus  did 
that  district  modus.  I  conceive  that  he  would  not  be  a 
competent  witness  if  it  were  not  for  the  statute  of  die 
5  &  4  ^.  4.  c,  42.,  nor  was  it,  I  think,  very  strenuoosly 
contended  that  he  would ;  but  I  am  of  opinion  that  thai 
statute  does  not  at  all  apply  to  any  proceedings  in  a 
Court  of  Equity. 

.  I  have  read  over  and  considered  the  twenty-sixth 
clause,  and  the  terms  are  so  precise  and  distinct  as  ap- 
plicable to  courts  of  law,  and  courts  of  law  only,  that 
I  think  it  has  no  ^plication  whatever  to  Courts  of 
Equity.  The  Vice .  Chancellor  of  England  came  to  a 
different  conclusion  in  the  case  of  fVheat  v.  GraAam(a\ 
but  afterwards,  in  the  case  of  Hall.  v.  Ellis  {b),  he  ap- 
pears to  have  changed  hb  opinion.  The  latter  esse, 
therefore,  at  least  neutralises  the  auth6rity  of  the 
former.  But  the  point  came  before  the  Court  of  Ex- 
chequer in  the  case  of  Barnes  v.  Slepoari  (c) ;  and,  thoo^ 
Mr.  Baron  Mdersony  who  was  then  sittings  appeared  to 
think  there  was  some  doubt  on  the  subject^  yet  be  in- 
clined strongly  to  the  opinion  that  the  act  of  parlia- 
ment did  not  apply  to  proceedings  in  a  Court  of  Equity ; 
and,  on  a  subsequent  occasion,  .on  the  trial  of  a  modus, 
where  the  question  was,  whether  an  occupier  or  an 
owner  could  be  admitted  as  a  witness  to  prove  the 
modus,  the  same  judge  expressed  a  decided  opinion 
that  he  could  not,  and  that  the  act  of  parliament  did 
not  apply.  He  did  not,  however,  rely  on  his  own  judg- 
ment 

(a)  7  Sm.  61.  (c)  1  F.  4*  CoO.!^. 
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>8«-  BULWER  V.  ASTLEY. 

May  31. 
1844. 

JpHl  17.       JT/7LLIAM  EARLE  BULWER,  by  his  will, 

d^^I  JTth?^  ^^^^  *®  ^^*^  ^  ^^^^^n/  180S,  directed  jbt 

lame  date.  his  funeral  and  testamentary  expenses,  and  all  his  debts 
valuable  con-    ^"^  legacies  should  be  paid  and  satisfied  as  soon  as 

tiderattons,  conveniently  might  be  after  his  death.  He  then  gare 
terenu  an-  ,  .        .         •  «  »        t     •    i 

nuitiesorrent-  several  pecuniary  legacies  and  annuities,  and  aathorised 

chargei  for  ^^j  empowered  his  executors  to  provide  funds  for  an- 
iMuine  and  swering  the  Several  annuities  thereby  given,  either  bf 
SS?r  °'  investing  so  much  money  in  the  purchase  of  stock  in 
ettateii  of  the  public  funds  or  on  real  securities,  as  would  produce 
the  owner  re*  *^  annual  income  sufficient  to  discharge  the  same  re* 
•enring  to  spectively  (which  money  so  to  be  invested,  was,  after 
hit  heirs,  in      the  determination  of  such  respective  annuities,  to  return 

each  case,  a      ^q  gjjj  become  part  of  his  personal  estate  for  the  pur^ 

power  to  re-  ... 

purchase  the     poses  of  that  his  will),  or  by  sinking  money  in  the 

payromLTt  po^'C^ase  of  annuities  during  the  lives  of  the  annuitants 

three  months'  respectively,  or  by  any  other  advisable  method,  at  the 

oriaiMi^price  ^^^''^^^^^  ^^  ^'^  executors.     He  then  devised  all  his 

together  with  real  estates  to  his  executors,  upon   trust  in  the  first 

payment  of  pl&ce  to  raise  by  mortgage  a  sum  sufficient  in  aid  of  his 

rt  m  advance.  pereonal 

Each  annuity  ^ 

was  secured  by  the  personal  covenant  of  the  ^ntor,  by  clauses  of  distress  and  eotry 
in  case  it  should  be  a  certain  number  of  days  in  arrear,  and  by  a  warrant  ofottorocT 
to  confess  judgment  against  the  grantor  for  double  the  original  price.  And  1^ 
another  deed  of  even  date  which  recited  the  annuities  as  bang  respectively  subject 
to  '*  a  proviso  for  redemption  or  repurchase,"  the  real  estates  on  which  tbey  were 
charged,  were  conveyed  to  trustees  for  a  term  of  years,  with  a  power  of  sale  to 
secure  the  regular  payment  of  them,  and  subject  thereto  on  trust  for  the  grantor. 
The  grantor  by  his  will  charged  his  real  estates  in  aid  of  his  personal  estate  with  the 
payment  of  his  debts,  other  uan  mortgage  debts,  and  subject  thereto,  devised  them 
in  strict  settlement. 

Held,  (reversing  the  judgment  below,)  that  the  annuities  were  to  be  treated  as  s^ 
curities  for  the  repayment  of  loans,  and  consec^ucntly  that  the  value  of  them  (there  bdtt^ 
no  personal  assets  for  their  payment)  was,  by  virtue  of  the  will,  a  charge  upon  the  corpus 
of  the  real  estates,  and  that  the  tenant  for  life  of  the  real  estates,  as  between  him  and 
the  remainder-man,  was  only  liable  to  keep  down  the  interest  on  such  value. 
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18iS«       that  all  expenses  attending  the  sale  and  parcbase  oTAe 
said  annuity,  and  of  investigating  and  perfecting  the  tide 
to  the  estates  upon  which  it  was  to  be  secured,  should 
be  borne  and  paid  by  the  said  W.  E*  Buhner;  and  that  it 
should  be  lawful  for  the  said  W.  E.  Buhoerj  hb  heirs, 
executorsi  administrators  and  assigns,  to  repnrcbase  and 
buy  up  the  said  annuity  or  rent-charge  upon  the  terms  and 
conditions  thereinafter  mentioned.   And  further  redting 
that,  in  part  performance  of  the  said  agreement,  the  said 
W.  E,  Bulwer  had  executed  a  warrant  of  attonev, 
bearing  even  date  with  that  indenture,  to  confess  judg- 
ment against  l^im  at  the  suit  of  the  said  «7.  BenOejf^  and 
IL  Boott  for  the  sum  of  7000^  and  costs  of  sQtt,  for 
better  securing  the  due  payment  of  the  said  annuity  or 
rent  charge,  at  or  on  the  days  and  times  and  in  manner 
thereinafter  mentioned.     It  was  witnessed  that  in  further 
pursuance  and  performance  of  the  said  agreement  and 
in  consideration  of  the  sum  of  3500/.  then  paid  by  the 
said  (7.  Bentley  and  IL  Boott  in  equal  proportions  to  the 
said  W.  E.  Btdwer^  he  the  said  W.  E.  Bulwer  did  grant, 
bargain,  sell,  and  confirm  unto  the  said  JL  BeniUy  and 
IL  Booths  as  tenants  in  common,  their  respective  ex^ 
cutors^  administrators  and  assigns,  one  clear  annuity  or 
yearly  rent-charge  of  889^,  to  be  charged  upon  and  to  be 
issuing  and  payable  during  the  term  of  99  years  if  four 
persons  therein  named,  or  the  survivors  or  survivor  of 
them,  should  so  long  live,  from  and  out  of  the  heredita- 
ments and  premises  therein  mentioned,  and  to  be  payable 
by  two  equal  half-yearly  pajrments  on  the  22nd  of  Feb- 
ruary and  the  22nd  of  August  in  every  year,  with  a 
proportional  part  of  the  said  annuity  or  rent-charge 
from  such  of  the  said  half-yearly  days  of  payment  as 
should  next  precede  the  death  of  such  survivor.   And 
the  said  fV.  E*  Bulwer  thereby  covenanted  that  if  the  said 
annuity  or  rent-charge  should  be  unpaid  by  the  space  of 
fourteen  days  after  any  of  the  days  appointed  for  the  pay- 
ment thereof,  it  should  be  lawful  for  the  said  J.  Bentlq 

aud 
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charge  of  the  said  annuity,  and  then  and  from  thence- 
forth the  said  annuity  or  rent*charge,  and  all  pyments 
in  respect  thereof,  and  all  powers  and  authorities  theraa 
contained  for  recovering  the  same,  should  cesse  and 
determine,  and  the  said  J.  Benilty  and  K»  Boaitt  thdr 
respective  executors,  &c.,  should  and  would  at  the  costs 
of  the  said  W.  E.  Bulwetf  his  heirs  &a,  deliyer  op  the 
said  indenture  to  be  cancelled,  and  acknowledge  satis- 
faction on  the  record  of  the  said  judgment 

By  another  indenture  of  the  same  date  and  in  the  same 
form  as  the  last,  the  same  estates  were,  in  consideratioo  of 
500/.,  charged  with  an  annuity  of  B5L  1  Is.  for  three  lives, 
to  one  Cordelia  Skeeleu  And  both  those  annuities  were 
further  secured  by  an  indenture  of  demise  of  the  same 
date,  by  which  the  estates  out  of  which  the  annuities 
were  made  payable,  were  conveyed  to  trustees  for  a  term 
of  8000  years  on  trust  for  sale,  in  case  either  of  the 
annuities  should  at  any  time  be  sixty  days  in  anreaft 
and  in  the  meantime  on  trust  for  the  testator,  (a) 

This  suit  was  instituted  in  the  year  1808  (the  Plain- 
tiff being  then  an  infant)  for  the  execution  of  thetnists 
of  the  will.  The  Master,  in  his  report  upon  the  usual  re- 
ference as  to  the  debts  due  from  the  testator  at  the  time 
of  his  death,  made  no  mention  of  the  annuities,  but  in 
his  report  under  another  reference  he  included  the  an- 
nuities granted  by  the  testator  during  his  lifetime,  as 
well  as  those  bequeathed  by  his  will,  amongst  the  in* 
cumbrances  aflfecting  the  real  estates. 

At  the  hearing  of  the  cause  for  further  directions 

before  the  Vice-Chancellor  (Sir  J.  Leach)  on  the  8th  of 

March 

(a)  This  indenture,  in  reciting  as  ^  a  proTiso  for  redemption  or 
the  former  ones,  spolce  of  the  repurchase,**  and  sometincs  as 
clause  of  repurchase  sometimes      **  a  proviso  for  redemptioo.''  j 
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value  of  the  annuities  at  the  time  when  the  Plaintiff  came 
of  age  ought  now  to  be  ascertained ;  and  that  he  ought 
to  be  charged  with  interest  only,  at  4  per  cent,  on  such 
value,  and  to  be  reimbursed  out  of  the  estate  what  he 
had  overpaid. 


The  appeal  now  came  on  to  be  beard. 

Mr.  Tinneyj  Mr.  Humpknfy  and  Mr.  Bbmtj  for  the 
AppelUnt,  the  tenant  for  life. 

It  will  not  be  disputed  that  as  to  tlje  annuities  be* 
queathed  by  the  will  the  order  in  question  is  erroneous, 
inasmuch  as  those  annuities  are  by  the  express  terms 
of  the  i^ill  to  be  provided  for  out  of  the  personal  estate 
or  in  default  that  by  mortgage  of  the  real  estates.  But 
we  submit  that  the  order  is  also  erroneous  as  regards 
the  annuities  granted  by  deed.  Independently  of  the 
notorious  fact,  that  what  are  called  sales  of  annuities  are 
generally  mere  contrivances  for  obtaining  loans  of  money 
at  high  rates  of  interest,  the  provisions  of  the  deeds 
in  this  case  afford  positive  evidence  that  the  present 
transactions  were  of  that  nature.  First,  there  is  the 
stipulation  that  the  grantor  should  pay  the  exposes: 
secondly,  there  is  the  proviso  for  repurchase  or  redemp- 
tion, (for  the  words  are  used  indiscriminately,)  and 
the  personal  covenant  of  the  grantor ;  both  of  which 
have  in  former  cases  been  held  to  be  characteristic  of  a 
loan  as  distinguished  from  a  sale :  Fkyer  v.  Sherari  (a)* 
Laidey  v.  Hooper  (6),  MeUor  v.  Lees  (c) :  thirdly,  there  is 
the  warrant  of  attorney  to  confess  judgment  for  double 
the  amount  of  the  sum  advanced,  which  shews  still  more 
conclusively  that  the  essence  of  the  transaction  in  each 

case 


(a)  Amb.  18. 
(6)  9  AA.  87S. 


(e)  S  Aik.  494. 
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decided  that  the  annuity  was  personal  estate,  and  that 
the  heir  was  a  trustee  of  it  for  the  executor.  That  deci- 
sion, involving  and  affirming  as  it  does  the  principle  for 
which  we  now  contend,  is  a  distinct  authori^  in  support 
of  this  appeal :  and  the  result  is,  that,  at  the  time  of  the 
testator's  death,  the  annuities  constituted  debts  within  the 
meaning  of  the  charge  in  the  will,  and  as  such  ought  to 
have  been  provided  for  out  of  the  corpus  of  the  real 
estate,  there  being  no  personal  assets  for  their  payment 


Mr.  Roupett  and  Mr.  CoUyer^  for  the  Respondent,  the 
remainderman  in  tail. 

As  to  the  annuities  granted  by  the  deed  the  order 
is  right     The  whole  of  the  argument  on  the  other 
side  proceeds  upon  the  assumption  that  those  annuities 
were  intended  merely  as  securities  for  loans  of  money: 
but  the  deeds  will  bear  no  such  construction.     The 
recitals  in  them  are  not,  like  the  recital  in  a  mortgage 
deed,  that  the  grantor  had  applied  to  the  grantee  to 
lend  him  a  sum  of  money,  but  that  the  grantor  had 
agreed  to  convey  and  assure  a  rent-charge,  which  is  the 
form  of  recital  in  a  deed  of  sale.     The  clause  of  repur- 
chase, so  far  from  giving  to  the  transaction  the  character 
of  a  loan,  leads  to  a  contrary  inference,  unless  it  is  to  be 
treated  as  equivalent  to  the  ordinary  redemption  clause 
in  a  mortgage,  which,  in  the  present  state  of  the  law,  it 
cannot  be.     The  cases  cited  in  support  of  that  position 
were  decided  at  n  time  when  the  sale  of  an  annuity  vith 
a  power  of  repurchase  was  looked  upon  as  usurious,  and 
on  that  ground  the  Court  allowed  such  an  annuity  to 
be  redeemed  upon  the  principle  of  an  ordinary  mort- 
gage, that  is,  by  treating  the  past  payments  of  the  an- 
nuity as  payments  on  account  of  interest  and  principal. 
But  that  doctrine  has  long  since  been  exploded.    Imhau 
v.  Child  (a).  Fox  v.  Macreth.  (b)     And  the  reservation 
of  a  power  of  repurchase  in  the  sale  of  an  annuity  or 

rcnt- 

(ff)  1  B,  C.  C,  92.  (jb)  s B.  C.  C.  400.  Seep. 412. 
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Bi^  differ*  now  in  no  retpect  from  a  similar 
tion  in  the  sale  of  the  land  iuelf,  in  which  case 
never  supposed  to  ^ve  to  the  transaction  the 
«r  of  a  mortgage.  "  A  clause  of  repnrchase  In 
nt  of  BQ  annuity,"  says  the  learned  author  of  the 
n  Usa  and  Tnat3(a%  "'a  introduced  upon  the 
rincipte  that  a  rendor  of  an  estate  io  fee  simple 
es  with  his  vendee  that  be  may  be  at  liberty 
>  given  time  and  for  a  certain  sum,  to  repurchase 
Lte.  An  annuity,  granted  subject  to  a  clause  of 
uue,  differs  from  a  mortgage  or  security  for  money 
;  points:  in  a  mortgage  tbe  principal  debt  still 
es,  until  tbe  equity  of  redemption  be  foreclosed  i 
in  the  purchase  of  an  annuity  the  principal  is  gone 
-,  and  consequently,  if  the  repurchase  be  made, 
ney  paid  upon  that  occasion  is  not  In  discharge 
It,  but  as  the  consideration  for  a  new  purcbase." 

ch  be,  according  to  the  present  doctrine  of  the 
Jie  effect  of  the  clause  of  repurchase,  there  is 
;  else  in  the  deeds  which  will  justify  the  court  in 
;  the  annuities  as  securities  for  loans.    They  are,  in 

instance,  charged  upon  and  made  payable  out  of 
1  estates ;  and,  where  land  is  primarily  charged, 
lant  for  life  must  bear  the  burden  during  his 
Traof  V.  Hertford  (4),  Beoel  v.  fValkituon  [e) ; 
;  addition  of  a  personal  covenant  by  way  of  col- 
security  will  not  shift  the  burden  to  the  personal 

Bagot  V,  Oughton  (d\  Evelyn  v.  Evdyn  {e),  Co- 
r.  Coventry  (g],  Edwards  v.  Freeman  {h)  Lanog  v. 
ikeof  Athol{i),  Tweddell  ?.  TweddelUt),  Sha/to 
io  (/),  Ex  parte  Digbt/.  {m) 

As 


VoLiL  p.3l9. 

{h)  Ibid.4SS. 

3B.C.C.  188. 

(t)  S  Atk.  144. 

1  rez.  93. 

(il  8  B.C.  C.  101. 

1  p.  Wms.  947. 

(/)  1  Cox,  807. 

S  P.  Wm.  659. 

C-.}J«.33S. 

/<Ud.SS3. 
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V, 
ASTLEY. 


As  to  the  case  of  Longuet  v.  Scawen^  even  supposmg 
it  to  be  an  authority  for  treating  these  transactions  as 
loans,  which,  for  the  feason  already  stated,  we  submit  that 
it  is  not,  it  is  no  authority  for  holding  that  the  annuities, 
that  is,  the  present  value  of  them  at  the  testator's  death, 
constituted  debts  within  the  meaning  of  the  charge  in 
this  will :  on  the  contrary,  it  is  rather  to  be  inferred  from 
Lord  Hardwick^s  reasoning  in  that  case,   that  if  the 
question  had  been  whether  the  value  of  the  annuities,  at 
the  grantor's  death,  constituted  a  debt,  he  would  have 
decided  in  the  negative,  for  in  the  case  of  Hcmel  v.  PruXy 
to  which  he  refers,  the  reason  expressly  assigned  by  the 
Court  for  holding  that  the  sum  originally  advanced  upon 
the  mortgage  security  still  constituted  a  debt  from  which 
the  heir  of  the  mortgagor  was  entitled  to  be  exonerated 
out  of  the  personal  estate,  was,  that  although  the  mort- 
gagee had  no  power  to  recover  it  by  action  of  debt  or 
covenant,  yet  he  had  a  remedy  for  it  by  taking  pos- 
session of  the  real  estate,  and  paying  himself  out  of  the 
rents  and  profits.     In  the  present  case  the  annuitaots 
have  no  such  remedy  for  any  thing  beyond  the  instal- 
ments of  the  annuity  as  they  accrue  due. 

Even  where  an  annuity  is  secured  by  a  personal 
covenant  only,  the  annuitant  is  not  a  creditor  for  the 
present  value  of  it  at  any  particular  time,  but  only  for 
the  arrears  :  Read  v.  Blunt  {a) ;  from  which  it  follows, 
that  in  the  administration  of  the  estate  of  the  grantor, 
the  Court  has  no  jurisdiction  to  set  a  value  on  the  an- 
nuity, {b)  A  legislative  provision  was  necessary  to  give 
that  jurisdiction  in  bankruptcy  (c),  for  there  is  no  debt 
until   the  annuity  is  in  arrear,  and  then  only  for  the 

amount 
{a)  5  Sim,  567.  the  penalty  of  a  bond,  which  had 

(5)  But  see  Franks  v.  Cooper,      become  forfeited  at  law  by  the 

4  Tin.  763.,  in  which  ca^e,  how*      annuity  having  fallen  into  arrear. 

ever,  the  annuity  was  secured  by         (c)  6  G,  4.  c.  16.  s.  54. 
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:  of  the  arrear.  How,  then,  can  the  present  value 
t  aanuides  at  the  testator's  death,  or  at  any  other 
be  considered  debts  within  the  meaning  of  the 
in  the  will  ?  What  the  testator  has  directed  is, 
I  debts  shall  be  paid  and  satisfied,  and  it  will  not 
tended  that,  under  that  direction,  the  executors 
have  been  warranted  in  repurchasing  the  an- 
:  but  yet  that  Is  the  only  way  in  which,  if  con- 
as  debts,  they  could  have  been  "  paid  or  satis- 
Tbose  words  alone,  are  sufGcient  to  shew  that 
tator  could  not  have  intended  to  include  these 
es  under  the  description  of  his  debts. 

Tinney,  tn  reply. 


Lord  Chancellor. 

ink  the  annuity  or  rent-charge  in  this  case  was 
security  for  the  money  advanced,  and  that  it  was 
inded  by  the  parties.  The  mode  of  borrowing 
upon  annuity  is  of  common  occurrence.  The 
af  the  transaction  is,  that  the  money  borrowed  is 
epaid  by  instalments,  consisting  partly  of  interest 
irtly  of  principal :  whether  the  annuity  be  for  a 
f  years  or  for  a  life  or  lives,  the  transaction  Is  in 
ice  the  same.  The  value  of  the  life,  in  respect  of 
bable  duration,  is  a  matter  of  calculation,  and,  as 
ncipal  is  put  in  hazard,  the  amount  of  the  interest 
regulated  by  the  Statute  of  Usury,  which  is  the 
laterial  distinction. 

he  case  now  before  the  Court,  the  deed  contains  a 
for  the  repurchasing  of  the  annuity,  which  cannot, 
c,  in  this  case  be  distinguished  from  a  clause  of 
ption,  which  has  always  been  considered  a  very 
;,  if  not  a  decisive  circumstance,  to  shew  that  the 
c^on  was  in  reality  a  loan,  and  that  the  convey- 
F  r  4  ance 
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ance  was  intended  only  as  a  security.  In  Fbyer  v. 
Sherard{a)f  Lord  Hardwiche  took  the  distinction  between 
a  sale  of  an  annuity  absolutely,  and  the  sale  of  a  re^ 
deemable  annuity,  which,  he  said,  was  considered  by 
the  Court  as  a  loan. 


Here  the  sum  stipulated  to  be  paid  for  the  repur- 
chase is  '*  to  be  accepted  and  taken  in  satisfaction  sod 
full  discharge  of  the  annuity,  yearly  rent-chargCi  &c^ 
and  all  powers  for  enforcing  it  shall  thenceforth  cease 
and  determine,"  &c.  Although  the  word  repurchase  is 
ysed,  this  is  in  substance  a  stipulation  for  redemption: 
it  would,  I  think,  be  difficult  to  construe  it  otherwise; 
and  in  fact  in  the  indenture  of  demise  between  the  same 
parties,  and  part  of  the  same  transaction,  the  proviso  is 
described  as  a  proviso  for  repurchase  or  redemption; 
and  this  is  several  times  repeated,  using  the  words  in- 
discriminately and  in  the  same  sense  —  a  circumstance 
which  also  occurred,  and  was  relied  upon  by  the  Court, 
in  Lottguet  v.  Scawe?L  {b)  In  that  case  Lord  Hardr 
mcke  is  reported  to  have  said,  ^  It  is  well  known  that 
the  Court  leans  extremely  against  contracts  of  this  kind, 
where  the  liberty  of  repurchasing  is  made  at  the  same 
time  and  concomitant  with  the  grant."  **  There  is,  in- 
deed," he  observes,  '*  a  distinction  in  the  nature  of  the 
transaction  between  a  power  of  redeeming  and  of  re- 
purchasing, obtained  by  usage  which  governs  the  sense 
of  words :  but  where  the  stipulation  for  the  liberty  of 
repurchasing  is  part  of  the  same  transaction,  the  Court 
goes  very  unwillingly  into  that  distinction,  and  en- 
deavours, if  possible,  to  bring  them  to  be  cases  of  re- 
demption." This  principle  applies  directly  to  the  present 
case:  the  stipulation  for  the  repurchase  or  redemption  (for 
the  terms  are  used  synonymously)  was  contemporaneous 
with  the  grant,  and  a  part  of  the  same  transaction. 

The 

(a)  AmbL  IS.  {h)  I  Fez.  402. 
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jrcfaose,  and  the 
il  parchflse-iDoni 
rest  in  addition 
to  the  express! 
md  to  take  the 
t  in  the  meantii 

t  immaterial  to 
lyment  of  the  i 
in  action  might 
lont;  but  there 
e  proper^:  thi 
n)  ontit  fourteei 
entry  not  till  ti 
sell  not  before  i 
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1844.  In  the  Matter  of  DYCE  SOMBRE,  a  Lunatic 

May  3, 

Semble,  a  ^T^HIS  was  a  petition  by  the  lanatic  to  supersede  the 

petitionto  X      commission, 
supersede  a 
commission  of 

iiotlbe  enter-         ^"  ^^^  petition  coming  on  to  be  heard, 
tained  unless 

either  per-  ^>**  Bethell^  for  the  committee  of  the  person,  took  a 

sonally  pre-  preliminary  objection,  that  the  lunatic,  who  was  in  this 

sent  in  Court,  ^  •  .  .    .  i 

or  at  least  in  country  when  the  commission  was  executed,  was  now 

ti"^**  *  ''^"f"  residing  at  Paris,  having  escaped  from  the  custody  of 

he  may  be  the  persons  who  had  had  the  charge  of  him  pending  the 

examiSby  appointment  of  a  committee, 
the  Lord 

some  one  ^"  support  of  the  objection,  he  contended  that  it  was 

under  his  essential  to  an  application  to  supersede  a  commissioD  or 
authority.  '^^  *^ 

Whether  if  to  traverse  an  inquisition,  that  the  lunatic  should  submit 

ha^^bSeiT**^  himself  to  the  personal  examination  of  the  Lord  Chan- 
found  lunatic  cellor,  and  that,  for  that  purpose,  he  should  either  appear 
^remncoiTn-  personally  in  Court,  or  at  least  be  somewhere  within 

try,  and  while  reach,  (a )  Accordingly  the  order  for  a  supersedeas  always 
resident  there         .     .     .  °„  ...  .  \ 

is  pronounced  recited  that,  upon  full  exammation  in  court,  it  appeared 

by  a  compe-  ^  ^jj^  ^m^  Chancellor  that  the  party  had  recovered  of 

tent  tribunal  *^      ■' 

to  be  of  sound  his  lunacy,  (b)     In  the  present  case  the  petitioner  was  in 

Lord'chan-  ^^^^  dilemma :  if  he  was  insane,  he  had  no  ground  for 

cellor  will  give  his  application ;  if  sane,  his  escape  was  in  the  nature  ofa 

that  decision  contempt  of  the  Court,  which  he  must  clear  by  surren- 

as  to  entertain  derinir  himself,  before  he  could  be  heard  upon  bis  petition, 
a  petition  by  "  TU 

the  party  to  "'• 

supersede  the        (a)  i  Fimbl,  Eq.  60.  n.     Col-         (b)  Shelford^  Appx.  659. 

commission,  ^^^  ^  Lunacy,  p.  525, 
without  re-  "^  *^ 

quiring  him  first  to  return  to  the  jurisdiction  for  the  purpose  of  being  personsllf 
examined,  Qu,? 
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184>4.  it  might  not  be  the  best  mode.  All  that  is  required  is, 
that  your  Lordship  should  be  satisfied  that  the  party  is 
no  longer  of  unsound  mind.  Now  the  petitioner  in  this 
case  has  been  examined  before  the  Prefect  of  Police  at 
Paris,  in  consequence  of  an  application  made  by  bis 
family  to  the  British  ambassador,  that  he  might  be  de- 
livered up  to  them  as  a  person  who  had  been  found 
lunatic  in  this  country :  and  the  result  of  that  examin- 
ation was,  that,  upon  the  unanimous  certificate  of  three 
physicians,  he  was  pronounced  sane,  and  the  local  autho- 
rities thereupon  refused  to  deliver  him  up.  That  u  a 
decision  which  this  Court  is  bound  to  respect,  for  die 
question  of  a  person's  sanity  of  mind  is  to  be  determined 
by  the  tribunals  of  the  country  in  which  he  is  for  the 
time  being  resident.  The  statute  4  G,  4.,  1  J9^  4.  c  65^ 
and  the  other  statutes  that  have  from  time  to  time  been 
passed,  giving  jurisdiction  to  the  Great  Seal  to  deal  with 
the  property  of  parties  found  lunatic  abroad,  shew  that, 
upon  questions  of  that  nature,  foreign  decisions  are 
attended  to  and  acted  upon  here. 

iT^e  Lord  Chancellor. 

If  you  put  this  as  a  case  in  which  the  question  of 
sanity  has  been  already  decided  by  a  competent  tribunal 
abroad,  that  is  a  point  which  may  deserve  consideration.] 

So  convinced  is  the  petitioner  that,  if  the  enquiry  were 
fairly  conducted,  a  jury  of  this  country  would  come  to  a 
similar  conclusion,  that,  if  he -could  be  sure  of  not  being 
put  under  a  restraint  in  the  meantime,  he  would  return 
immediately  to  prosecute  this  petition. 

Mr.  BetkeU  then  undertook,  on  the  part  of  the  com* 
mittee  of  the  person,  that,  if  the  Petitioner  would  return 
to  this  country,  no  restraint  should  be  imposed  upon 
him,  unless  by  the  direction  of  the  Lord  Chancellor. 

That 
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That  proposal  haying  been  assented  to  on  the  other        1844. 
side^ 

The  Lord  Chancellor  said : 

Judging  from  what  I  have  heard  of  the  conduct  of 
this  gentleman  at  PariSj  I  approve  entirely  of  that  ar- 
rangement, and  I  should  wish  him  to  be  informed,  that, 
if  he  will  come  over  here,  I  shall  allow  no  restraint  to 
be  put  upon  him,  unless  some  act  of  violence  should 
render  it  necessary.  He  should  be  told,  that  I  have  no 
expectation  that  any  such  act  will  be  committed,  and  that 
my  sole  object  will  be  to  give  him  perfect  security. 

The  petition  may  stand  over  until  it  shall  be  seen 
what  course  the  petitioner  will  pursue. 


TOLSON  V.  DYKE& 


June  3.  S. 


\/f  R.  KOE  moved  that  the  Plaintiff  might  be  dis-  Orders  of 

-■-  charoed  out  of  the  custody  of  the  keeper  of  the  S®"!^  f. 
r  ...      Equity  being 

Queen's  prison,  as  to  an  attachment  issued  against  him  by  the  i  & 

on  the  6th  o( March  18S4,  for  non-payment  of  costs,  J,  f j^'nJidJ^' 

amounting  to  14/.  12f.  5d»  equivalent  to 

judgmentSy 
Held,  that  a 
In  support  of  the  motion  he  relied  on  the  48  6.  S.  P^ty  who 

r.  123.  and  1  &2  Vict*  c.  110.  5.18.  contending  that,  prison  under 

as  the  latter  act  had  made  orders  of  Courts  of  Equity,  ?"  attachment 

T     •''   for  non-pay- 

lor  the  payment  of  costs,  equivalent  to  judgments,  the  ment  of  costs 

wx^l^^w^^^  amounting  to 
prisoner  ,^,  ^,,^„"»^^ 

was  enutled  under  the  4S0.3,  c,  183.  to  his  dischai^e  as  to  such  attachment,  al- 
though detainers  had  been  lodged  against  him  for  non-payment  of  other  costs  in  the 
^ame  suit,  amounting  together  to  much  more  than  that  sum. 
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1844.  prisoner  was  entitled,  under  the  former  act,  to  his  dis- 
charge in  respect  of  the  attachment  in  question,  ha?iDglain 
in  prison  under  it  more  than  twelve  calendar  months. 
And  he  cited  an  unreported  case  of  Gibson  t.  Curlif^{a) 
in  the  Exchequer,  in  which  a  plaintiff,  who  had  beea 
taken  in  execution  for  non-payment  of  the  costs  of  a  non- 
suit amounting  to  less  than  20/«,  had  been  discharged 
on  a  similar  ground. 

Mr.  Wetkerellf  conird,  contended  that  the  object  of 
the  legislature  in  the  stat.  of  1  &  2  FicL  was  merely  to 
give  to  creditors  increased  facilities  for  the  recovery  of 
their  debts,  in  exchange  for  the  right  of  imprisonment  on 
mesne  process,  which  that  act  had  taken  away;  and  thit 
the  latter  part  of  the  clause  in  question  which  provided 
that  **  the  persons  to  whom  any  such  monies,  or  costs, 
charges,  or  expenses  should  be  payable  should  be  deemed 
judgment  creditors  within  the  meaning  of  that  ad,*' 
shewed  that  in  this  provision  it  was  the  benefit  of  the 
creditor,  and  not  of  the  debtor  that  the  legislature  looked 
to.  He  also  stated  that  detainers  had  been  lodged  against 
the  prisoner  for  other  costs,  which  had  been  ordered  to 
be  paid  in  the  same  suit,  amounting  together  to  much 
more  than  20^,  and  that  one  of  such  orders  alone  was 
for  a  sum  exceeding  20/. ;  for  which  he  could  only  be 
discharged  under  the  Insolvent  Act,  so  that  even  if  he 
could  obtain  his  discharge  as  to  the  others  separateljt 
such  discharge  would  be  nugatory. 


The  Lord  Chancellor. 

I  think  the  prisoner  is  entitled  to  be  discharged  as 
to  this  attachment. 

The 

(a)  Exch.  27th  Nov.  1843. 
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The  48  6.  3.  c*  123.  provides  that  persons  in  execu-  1844. 
tion  upon  any  judgment  for  any  debt  or  damages  not 
exceeding  SO/.,  who  shall  have  Iain  in  prison  thereupon 
for  twelve  calendar  months,  shall,  upon  application  to 
the  Coart,  be  entitled  to  their  discharge  as  to  such  ex« 
ecation.  That  applies  only  to  judgments  in  Courts  of 
Law.  But  the  stat.  1  &  2^  Vict  r.  1 10*  provides  that  all 
decrees  and  orders  of  Courts  of  Equity,  and  all  rules 
of  Courts  of  Common  Law,  for  the  payment  of  costs, 
shall  have  the  effect  of  judgments.  If  they  are  to  have 
the  effect  of  judgments  they  come  within  the  scope  of 
the  former  statute;  for  I  don't  think  that  the  words 
'*  within  the  meaning  of  this  act,"  in  the  subsequent 
part  of  the  clause,  were  intended  to  control  this  part 
of  it,  which  provides  that  such  orders  shall  have 
the  effect  of  judgments.  The  legislature  did  not  in- 
tend that  the  statute  should  not  operate  for  the  benefit 
of  the  debtor  as  well  as  against  him.  The  point  ap- 
pears to  have  been  distinctly  called  to  the  attention 
of  the  Court  of  Exchequer,  in  the  case  of  Gibson  v. 
Curling.  And  on  the  authority  of  that  case,  and  the 
reason  of  the  thing,  I  think  that  is  the  true  construction 
of  the  act. 

The  circumstance  that  the  prisoner  is  detained  under 
other  similar  orders  does  not,  I  think,  affect  his  right  to 
be  discharged  as  to  this. 
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May  S4.  In  the  Matter  of  the  Princess  BARIATINSKY,  a 

Lunatic. 

At  the  hear-  ri  iHIS  case  came  on  upon  a  petition  to  confirm  the 

ingofape-  X     ^          .    .                                        .          *• 

tition  and  Commissioners  report  approving  of  a  oommittee, 

counter- 
petition  in 


and  a  counter-petition  praying  that  the  report  mi^t 

lunacy,  the       not  be  confirmed, 
one  praying 

tiLVoAT"'        Sir  Charles  Wetkerell,  for  the  first  petition,  claimed 

commis-  the  right  to  begin, 

uoners' report, 

simply  oppoK-        Mr.  JBrfe  and    Mr.  Stuart,  for  the  counter-petition, 

ingitythe         contended,  that  their  petition  was  in  the  nature  of  ex- 
counsel  for 
the  first  peti-    ceptions  to  the  report,  and  that,  by  analogy  to  the  prac- 

f^be*  *°'*^^*^  tice   upon  exceptions,    they    were    entitled    to   begin. 

The  confirmation  of  the  report  being  of  course,  un* 
less  some  exceptions  were  taken  to  it,  convenience  re- 
quired that  the  nature  and  ground  of  the  exceptions 
should  be  stated  first 

The  Lord  Chancellor. 

This  is  not  the  case  of  particular  exceptions  to  parts 
of  the  report,  but  in  substance  a  general  objection  to 
the  whole.  The  Commissioner  has  reported  upon  a 
complicated  state  of  facts,  and  has  come  to  a  certain 
conclusion.  It  is  that  conclusion  which  is  objected  to ; 
the  whole  merits,  therefore,  must  now  be  gone  inta  I 
am  to  put  myself  in  the  situation  of  the  commissioner, 
and  to  rehear  the  case.  I  think,  therefore^  that  the 
most  convenient  course  will  be,  that  the  same  party  should 
begin  here,  who  began  before  the  commissioner. 

Sir  C  Wetherell  accordingly  began. 


Note.  —The  Secretary  of  Lunatics  and  the  R^strar  [CaMBt\ 
upon  being  referred  to  by  the  Lord  Chancellor,  stated  this  to  be 
the  usual  course  in  matters  of  lunacy. 
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THORPE  V.  MATTINGLEY.  (a)  ^inui. 

T>£NDING  an  appeal  by  the  Defendants  to  the  Where  an 
'"'     House  of  Lords,  from  a  decree  to  account)  the  coim,  made 
Master  ascertained  the  amoant  due  upon  the  account,  >°  punuance 
and  an  order  was  made  for  payment  thereof  with  costs  the  House  of 
by  the  Defendants,  who  paid  the  same  accordingly ;  the  ^^  ^ 
Plaintiff  entering  into  a  recognizance  to  refund  in  case  decree  below 

the  appeal  should  succeed.  the  bm^U* 

costs,  had 

On  the  hearing  of  the  appeal  the  decree  was  reversed,  ^i^ect  repay* 

and  the  bill  dismissed  with  costs,  and  the  cause  was  re-  "?°t  of  a  sum 

or  money 
mitted  back  to  the  Court  below  to  do  therein  as  should  which  had 

be  just  and  consistent  with  that  judgment.  the  I>%n^^ 

ants  to  the 

The  defendants  thereupon  obtained  an  order  of  this  the  decrM. 
Court  dismissing  the  bill  with  costs ;  but  that  order  not  peopling  the 
having  gone  on  to  direct  the  repayment  to  them  by  the  o>urt,  on  the 

Hwntiff  of  what  they  had  paid  under  the  decree,  they  ^^^^  ^i 

1  .V       -  /    1        theDefend- 

afterwards  presented  a  petition  for  repayment  of  what  ants,  made  a 

ihey  had  so  paid  for  costs.     That  petition  was  heard  [^^Te "orte 
on  the  18th  of  April  184S,  and  an  order  was  made  for  such  re- 
according  to  the  prayer.    They  then  presented  another  P^^"*"  • 
petition  for  repayment  of  what  they  had  paid  in  re* 
spect  of  the  account,  which  petition  now  came  on  to  be 
heard. 

Mr.  BetheU  and  Mr.  Fleming  appeared  in  support  of 
the  petition. 

Mr.  Smanstonf  centra^  insisted  that  the  ^plication 

came 

(a)  5!iif>rd,  p«  200. 

Vot.  I.  G  g 
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184S.        came  too  late  after  aVi  order  had  been  made  disnussmg 

"^▼^^     the  bill ;  for  by  the  efiect  of  that  order  the  suit  was  at 

V,  an  end,  and  the  Court  had  no  longer  any  jurisdiction 

Mattwout.  ^^^j.  ^Jj^  p^ea  personally.    The  petition,  moreover, 

was  vexatious,  for  the  Defendants  had  their  remedy  upon 
the  recognizance,  and  they  had  actoally  commenced 
proceedings  to  enforce  it. 

Mr.  Bethdlt  in  reply,  aaid,  the  recogniianoe  was  given 
by  two  sureties,  and  the  sureties  being  sued  was  no 
reason  why  the  principal  should  not  pay  when  he  wai 
called  upon. 

Tke  LORn  CHAKCEtMR. 

What  is  now  asked  is  a  consequence  of  the  jadg« 
ment  of  the  House  of  Lords,  and  comes  within  the 
description  of  what  is  Just  and  proper.  It  might  hare 
been  done  at  the  time  the  bill  was  dismissed,  but  I  see 
no  reason  why  it  should  not  be  done  now.  The  order, 
therefore,  must  be  according  to  the  prayer  of  the  pe- 
tition. 


MBMORANDUM. 

On  the  conclusion  of  the  argument  in  Lancaster  v.  J?fon  (nptii 
p.  849.)»  the  Lord  Chancellor  slated,  that  as  it  had  been  conceded 
at  the  bar  that  the  case  was  not  within  the  ssth  Order  ofAitgvsi  I84li 
be  should  consider  it  without  reference  to  that  Order.  Ai  to 
the  application  of  that  Order,  see  Tippuig  v.  ClarJke^  i  Hare^W' 
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Ex  parte  VAN  S  ANDAU.  ^^'  ^'  '^' 

In  the  Matter  of  MARTIN. 

.TN  the  month  of  December  1848  a  petition  and  motion  ^fthl  Court* 

in  this  matter  were  depending  in  the  Court  of  Re-  of  Reviewy 
view ;  Mr.  Van  Sandau  being  the  solicitor  for  one  of  the  ^  the  Court 

parties,  ha.  power  tJ 
«^  '  commit  for 

contempt. 

SewAlcy  where  a  decision  of  the  Court  of  Review  is  brought  under  the  review  of 
the  Lord  Chancellor  by  a  simple  appeal  petition,  without  a  special  case,  no  appeal 
lies  from  his  decision  to  the  House  of  Lords. 

Where  the  Court  of  Review  had  committed  a  party  for  a  contempt,  and  had 
afterwards  restrained  him  by  injunction  from  prosecuting  an  action  for  false  im- 
prisonment against  the  party  who  obtained  the  order  of  commitment,  the  Lord 
Chancellor,  upon  both  tlie  orders  being  brought  under  his  review  by  a  simple  appeal 
petition,  without  a  special  case,  discharged  the  order  for  the  injunction,  on  the 
ground  that  doubts  might  be  entertained  whether  the  form  of  the  proceeding  before 
him  admitted  of  an  appeal  from  his  decision  to  the  House  of  Lords,  whereas  a  writ 
of  error  would  lie  from  that  of  the  court  of  law. 

Whether  the  Court  of  Review  has  jurisdiction  to  restrain  a  party  whom  it  has 
committed  for  a  contempt,  from  suing  the  party  who  obtained  the  onler  of  commit- 
nent  in  an  action  for  false  imprisonment :  qvare* 

Vol.  I.  H  h 
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1844.        parties,  and  Messrs.  Thtmer  and  Hensman  for  die  other. 

^^2^     After  the  Chief  Judge  of  that  Court  had  given  judg- 

Van  Sandau.  ment)  but  before  the  minutes  of  the  order  were  finally 

setdedy  Mr.  Van  Sandau  being  dissatisfied  with  the  judg- 
menty  published  a  printed  circular,  copies  of  which  he 
distributed  to  several  of  his  friends  in  open  Court, 
containing  various  defamatory  charges  against  Messrs. 
Turner  and  Hensman^  and  commenting  in  very  severe 
and  disrespectful  .terms  on  the  judgment ;  the  docu- 
ment being  headed  **  A  short  statement  of  firauds  by 
which  the  public  are  robbed  under  fiats  in  bank- 
ruptcy, and  by  which  the  profession  of  the  law  is  brought 
into  disrepute."  In  consequence  of  that  publication 
Messrs.  Turner  and  Hensman  presented  a  petitiooi  pray- 
ing, amongst  other  things,  that  Mr.  Van  Sandau  might  be 
committed  for  a  contempt  of  the  Court.  The  petition 
was,  at  the  request  of  the  Chief  Judge,  heard  before 
Sir  George  Rose^  the  other  Judge  of  the  Court,  who 
thereupon  made  an  order  dated  the  4th  of  February  184^ 
which,  after  reciting  the  petition  and  the  circular,  which 
was  set  forth  at  length  in  the  form  of  a  schedule  to  the 
petition,  proceeded  in  these  words :  -— 

«'  The  Court  doth  order  that  the  said  Jndrew  Van 
Sandau  do  stand  committed  to  the  custody  of  the  keeper 
of  the  Queen's  prison  for  his  contempt  of  this  Court  io 
writing,  printing,  and  publishing  the  paper  so  set  out  as 
aforesaid  in  the  schedule  to  the  said  petiticm,  and  that  a 
'  warrant  do  forthwith  issue  for  that  purpose ;  and  that 
the  said  respondent  do  pay  to  the  said  petitioners  the 
costs,  charges,  and  expenses  of,  and  occasioned  by,  this 
application,  and  of  the  said  order,  and  of  carrying  the 
same  into  execution,  and  incidental  thereto  respectively.'' 

After  several  unsuccessful  applications  by  Mr.  Van 
Sandau  to  Sir  George  Rose  to  discharge  or  vary  that 

order, 
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order,  on  each  of  which  occasions  he  was  ordered  to       1844. 
pay  further  costs,  a  warrant  was  issued  in  pursuance     ^^^""^^^ 
of  the  first  order,  under  which  he  was,  on  the  19th  of  Van  Sandav. 
Februojyj  arrested  and  committed  to  prison. 

On  the  21st  of  Februaty  Mr.  Van  Sandau  having  pre- 
sented a  petition  apologising  for  his  conduct,  and  pray^ 
iDg  for  his  discharge.  Sir  George  Rose  made  an-  order 
that,  upon  his  depositing  the  sum  of  200/.  in  the  hands 
of  the  R^istrar,  to  provide  for  the  costs,  charges  and 
expenses,  and  costs,  for  which  he  was  liable  under  the 
former  orders,  and  which  were  then  in  course  of  tax- 
atbn,  and  upon  his  undertaking  to  pay  the  same,  and 
also  the  costs  of,  and  occasioned  by,  t&at  application, 
be  should  be  forthwith  discharged. 

Mr.  Van  Sandau  having  thus  obtained  his  discharge, 
brought  an  action  in  the  Queen's  Bench,  for  false  im- 
prisonment, against  Messrs.  Turner  and  Hensmanj  who 
pleaded  the  general  issue,  and  also  a  special  plea  of 
justification  under  the  order  of  the  4th  of  FAruary^  and 
the  warrant  issued  in  pursuance  thereof.  The  Plaintifi* 
joined  issue  upon  the  first  plea,  and  delivered  a  de- 
murrer to  the  second ;  whereupon  Messrs.  Turner  and 
Egnsman  applied  to  the  Court  of  Review  for  an  in- 
junction to  restrain  the  Plaintiff  from  further  proceed- 
ing in  the  action ;  and  on  the  8th  of  May  the  Chief 
Judge  of  the  Court,  before  whom  that  petition  was  heard, 
made  an  order  giving  the  Plaintiff  liberty  to  obtain  a  * 
nde  or  order,  in  the  action,  for  amending  his  demurrer, 
and  to  amend  it  accordingly,  by  <y>nfining  the  causes  of 
demurrer  to  three  points,  which  were  specified  in  the 
order,  but  restraining  him  from  all  further  proceedings 
in  the  action,  except  for  the  purpose  of  proceeding  to 
argument,  judgment,  and  execution  upon  the  demurrer 
when  so  amended ;  without  prejudice,  however,  to  any 
question  which  might  be  made  or  raised  in  the  Court 
'  H  h  2  of 
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1844.       of  Review  as  to  the  validity  or  regularity  of  the  order, 

^'fT'v^^^^     warrant,  arrest,  or  caption,  or  as  to  damages,  or  as  to 

Van  SiCNDAu.  the  propriety  of  thereafter  trying  the  issue  of  fact  raised 


by  the  plea  of  the  general  issue,  (a) 


Mr. 


(a)  The  Order  was  in  these 
termi :  — This  Court  doth  order, 
that  the  said  parties,  petitioners 
and^  respondent,  and  their  coun- 
sel, attornies,  and  agents  re- 
spectively, be  and  they  are  here- 
by restrained  from  all  further 
proceedings  in  the  said  action 
at  law  till  further  order,  sub- 
ject only  and  except  as  herein- 
after mentioned;'  but  the  said 
Andrew  Van  Sandau  is  to  be  at 
liberty  to  obtain,  and  the  said 
petitioners  are  to  consent  to  his 
obtaining,  on  or  before  TWtdkiy 
the  4th  day  of  June  next,  a  rule 
or  order  in  such  action  for 
amending  bis  said  demurrer; 
and  the  said  Andrew  Van  San" 
dau  is  to  be  at  liberty  to  amend 
the  same,  and  the  causes  of  de- 
murrer thereby  assigned,  by  con- 
fining the  causes  of  demurrer  to 
the  points  which  he  is  hereby 
permitted  to  raise  in  the  said 
action  as  herein-after  mentioned; 
and  the  said  parties  respectively, 
their  counsel,  attornies,  and 
agents  are  to  be  at  liberty  to 
proceed  to  argument,  judgment, 
and  execution  upon  the  said  de- 
murrer when  amended  as  afore- 
said, so  far  as  the  rules  of  law 
will  allow;  and  the  said  An^ 
drew  Van  Sandau,  his  counsel, 
attornies,  and  agents  are  to  be 
at  liberty,  upon  the  argument 
and  for  the  purposes  of  the  said 
demurrer,  when  so  amended,  to 
contend  that  the  Court  of  Re- 
view has  not  and  had  not  in  Fe* 


bruary  1 644,  jurisdicdon,  pover, 
or  authority  to  commit  for  a 
contempt  of  such  Court;  sod 
that  it  does  not  appear  on  the 
face  of  such  order  as  stated  ia 
the  said  plea  of  jusdficatios, 
that  the  sud  Andrew  Van  &s- 
dau  was  thereby  ordered  to  be 
committed  on  the  ground  dot 
in  the  judgment  or  opinion  of 
the  Court  of  Review  an  ict  or 
acts  considered  by  the  Court  of 
Review  to  be  a  contempt  of  tfae 
said  Court  had  been  done  by 
him ;  and  also  to  contend  that  it 
appears  on  the  face  of  such 
order  that  the  oooomittal  thereby 
ordered  was  on  the  ground  of 
an  act  or  acts  done  by  the  aid 
Andrew  Van  Sandau  which  bj 
law  did  not  form  or  amount  to 
a  contempt  of  the  Court  of  Re- 
view ;  but  the  said  Andrew  Tea 
Sandau^  bis  counsel,  attornies^ 
and  agents^  are  not  further,  or 
otherwise  on  the  argument,  or 
for  any  purpose  of  sudi  de- 
murrer or  amended  demontr,  to 
dispute  or  question  the  validitr 
or  propriety  of  the  said  order, 
and  are,  on  the  ai^gument  and 
for  the  purposes  of  the  said  de- 
murrer when  amended  as  a^o^^ 
said,  and  for  the  purposes  of  the 
judgment  thereon,  to  admit  the 
validity  and  propriety,  regula- 
rity, formality,  and  sufficiency  of 
such  order  in  all  other  respects 
and  particulars  than  the  points 
which,  so  far  as  they  shall  be  open 
and  available  at  law  on  the  said 

l^demuner 
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Mr.  Van  Sandau  being  desirous  of  appealing  from  the        1844. 
two  orders  of  the  4th  of  February  and  the  8th  of  Mat/^     ^*^*V^ 
and  all  the  intermediate  orderS)  applied  to  the  Court  of  Van  8andau. 
Review  to  settle  a  special  case  for  that  purpose,  but 
some  difficulties  having  occurred  in  settling  the  case^  it 
was  ultimately  arranged,  on  the  suggestion  of  Sir  Gewge 
Rose,  and  by  leave  of  the  Lord  Chancellor,  that  the 
\vboIe  matter  should  be  brought  under  the  review  of 
his  Lordship  by  an  appeal  petition  without  a  special 
case. 

An  appeal  petition  was  accordingly  presented  by  Mr. 
Van  SandaUj  praying  that  the  several  orders  above  men- 
tioned might  be  respectively  discharged  or  varied. 

The  petition  now  coming  on  to  be  heard, 

Mr.  Bagshawe  and  Mr.  Bolt  appeared  for  the  Peti- 
tioner. 

Mr.  Swanslon  and  Mr*  Simon  for  the  Respondents. 

The  argument  turned  exclusively  upon  the  orders  of 
the  4th  of  Febnuiiy  and  the  8th  of  Mmf. 

To 


demurrer  when  amended  as 
aforesaid,  liberty  is  hereby  g^ven 
to  raise  at  law  against  the  vali- 
dity of  the  said  order  as  afore- 
said; and  also  to  admit  that, 
supposing  the  said  order  to  have 
been  legal,  valid,  and  regular, 
the  warrant,  caption,  and  arrest 
thereunder  were  dso  legal,  valid, 
and  regular ;  but  this  order  is  to 
be  withoQt  prejudice  to  any 
question  which  may  be  made  or 
raised  in  this  Court  at  to  the 


validity,  or  propriety,  or  regu- 
larity of  such  order,  warrant, 
arrest,  and  caption,  or  either  of 
them,  or  as  to  damages,  or  as  to 
the  propriety  of  trying  the  said 
issue  of  fact  hereafter;  and  let 
the  said  petition  in  all  other  re- 
spects stand  over,  and  the  said 
parties  respectively  are  to  be  at 
liberty  to  apply  to  this  Court  as 
to  costs  or  otherwise  touching 
any  of  the  matters  aforesaid  as 
they  may  be  advised. 


Hh  3 
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To  the  former  order  it  was  objected  — • 

\Ex  parte  First,  that  the  circular,  even  admitting  it  to  be  a  libel 

on  the  Judge  to  whom  it  referred,  did  not  amount  to  a 
contempt  of  the  Court ;  Case  of  the  Evening  Pod  [a\ 
Bex  y.  Alman  (i),  Charlton* s  Case,  (c) 

Secondly,  that,  although  the  Court  of  Review  had, 
by  the  1  &  2  fF.  4.  c.  56,^  power  to  commit  for  con- 
tempt, no  single  judge  of  that  Court  had  such  power; 
Bke  Vict.  c.  1 22.  s.  4*. ;  Rex  v.  Faulkner,  (d)  Thirdly, 
that  the  order  was  invalid,  inasmuch  as  it  contabed  no 
express  adjudication  that  a  contempt  had  been  com- 
mitted; Long  Wellesle^s  Case{e\  Charltorls  Case(£\ 
Green  v.  Elgie.  {h)  Fourthly,  that  that  part  of  the  order 
which  directed  the  appellant  to  pay  charges  and  ex- 
penses, as  well  as  costs,  was  wholly  without  precedent, 
it  being  contended  that  charges  and  expenses,  as  dis- 
tinguished from  costs  of  suit,  were  never  given  except 
in  favor  of  parties  in  the  character  of  trustees,  and  not 
even  then  unless  there  was  a  trust  fund  out  of  which 
they  could  be  paid. 

With  respect  to  the  order  of  the  8th  of  Mm/j 

It  was  contended  on  the  part  of  the  appellant,  that  the 
Court  of  Review  had  no  jurisdiction,  analogous  to  that  of 
the  Court  of  Chancery,  by  way  of  injunction ;  but  that, 
even  assuming  that  such  a  power  belonged  to  it  for  some 
purposes,  it  did  not  extend  to  cases  like  the  present;  Ex 
parte  Glossop  (i),  where  Lord  Eldon  refused  to  interfere, 
upon  petition,  with  an  action  brought  by  the  bankrupt 
to  impeach  the  validity  of  the  commission,  saymg  that  the 
only  remedy  was  by  bill :  that  the  present  case  was  much 

stronger 

(a)  2  Atk.  469.  (e)  2  jR.  *  Myl.6S9. 

(5)  WUmoVs  Judgments^  243.  (g)  UH  tuprd. 

{c)  2  M^L  4^  Cr.  516*  (h)  H  Juriii^  IS7. 

{d)  2  Mont.  4-  Ayr,  31 1.  (i)  2  &/.  4*  Jam.  268. 
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Stronger^  the  party  restrained  being  a  stranger  to  the        1844. 
iurisdietion  in  bankruptcy:  and  that  Sir  J.  Crosse  had     ^"^T^^"^ 

JStX  parte 

refused  to  make  such  an  order  under  circumstances  pre-  Van  Sahdav* 
cisely  similar  in  Ex  parle  Elgie.  {a)  But  that,  at  all 
events,  the  form  of  the  order  in  this  case  was  bad ;  for 
every  demurrer  at  law  was  general,  and,  therefore,  al- 
though counsel  should,  in  compliance  with  the  injunc* 
tbn,  forbear  to  raise  any  points  but  those  which  were 
specified  in  the  order,  the  Court  would  be  bound  ex 
officio  to  notice  them  in  its  decbion,  for  otherwise  there 
would  be  error  on  the  record. 

On  the  other  band,  it  was  argued,  that  a  jurisdiction^ 
analogous  to  that  of  courts  of  equity,  by  injunction,  had 
long  been  familiarly  exercised  in  bankruptcy,  both  be- 
fore the  establishment  of  the  Court  of  Review  and 
since ;  Ex  parte  Fletcher  (A),  Ex  parte  Figes  (c).  Ex 
parte  finite  (d);  and  that  in  the  case  of  Ex  parte  Glossop 
there  must  have  befen  special  circumstances  not  noticed 
in  the  report,  as  Lord  Eldon  himself  had  two  years 
afterwards,  in  Ex  parte  Leigh  {e)j  made  a  similar  order 
to  that  which  he  was  there  represented  to  have  refused 
on  the  ground  of  want  of  jurisdiction ;  and  on  the  au** 
thority  of  that  decision,  Sir  J.  Leach  in  Ex  parte  Hill  {g\ 
considered  the  jurisdiction  settled,  and  made  another 
similar  order.  That  it  was  idle  to  attempt  to  distingubh 
this  case  from  those,  on  the  ground  bf  the  party  being  i^ 
stranger  to  the  jurisdiction,  when,  independently  of  his 
character  of  solicitor  of  the  Court,  he  had  brought  him- 
self within  the  jurisdiction  by  the  contempt  which  he 
had  committed.  It  being  therefore  beyond  dispute  that 
&  jurisdiction  of  this  kind  belonged  to  the  Court,  there 

was 

(a)  Not  reported*  also  lEx  parte  Harding^ .  Budc. 

W  W.^B,  350.  24. 

(c)  1  Gl  4-  Jam.  122.  {e)  2  GL  4*  Jam.  932. 

(<0  4  J^eac.  ^  Ch.  279.  See  (^)\MorU,  9. 

Hh4 
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was  no  reason  why  it  should  not  be  exercised  in  the 

Ex      ie      P^^^^^^  <^^^  ^  ^^  ^^^  c'^^  ^^^^  ^^  ^^®  circoinstaooes 
Van  Sandau.  had  occurred  in  the  Court  of  Chancery,  that  Goart, 

would  not  have  allowed  the  validity  of  its  order  to  be 
questioned  in  a  court  of  laW|  but  would  have  taken  the 
matter  into  its  own  hands,  and,  if  any  irr^uiaritj  bad 
occurred  in  the  commitoient,  would  have  referred  it  to 
the  Master  to  award  proper  compensation ;  Fro/sd  v. 
Laiorence.  (a)  As  to  the  form  of  the  injuncdon  in  this 
case,  it  was  not  for  the  appellant  to  complain  of  it,  as 
it  was  for  his  benefit  that  the  order  was  made  in  that 
qualified  [form,  while  in  Froxod  v.  Lawrence  and  other 
similar  cases  the  order  had  been  absolute. 

In  the  course  of  the  argument, 

The  Lord  Chancellor  (referring  to  what  he  had 
himself  laid  down  in  Lord  Brougham  v.  DUas  (h) )  ob- 
served, that  it  did  not  follow  from  tlie  Act  of  1  &  2  W.  4. 
e.  56*  that  the  Court  of  Review  had  now  all  the  powers 
which  the  Lord  Chancellor  formerly  had  when  sitting 
in  Bankruptcy.  Whatever  authority  the  Lord  Chan- 
cellor had  as  head  of  the  Court  of  Bankruptcy,  was 
transferred  \)y  the  Act  to  the  Court  of  Review ;  but  when 
the  Lord  Chancellor  sat  in  Bankruptcy,  he  had,  in  ad- 
dition to  that,  the  powers  attached  to  the  office  of  Chan- 
cellor. 

jVoy,  7^  •  TTie  Lord  Chancellor. 

« 

'  The  facts  of  this  case  may  be  stated  in  a  veiy  few 
words.  A  petition  and  a  motion  were  depending  in 
the  Court  of  Review,  in  the  bankruptcy  of  a  person 
of  the  name  of  Martin.      Mr.  Fan  Sandau  was  the 

solicitor 

(a)  IJ.^W.  655.  {b)  6  Car.  ^  P.  249.     Sec 

pp.  S6J.  265. 
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» 

solicitor  on  one  side,  and  Messrs.  Turner  and  Hemman        1844. 
on  the  other.     An  order  was  made  upon  the  petition     ^"^T^^'^^ 
and  motion.      Mr.  Van  Sandau  was  dissatisfied   with  Van  Sandau 
the  decision,  and  he  wrote,  printed,  and  published  a 
libel  upon  the  Court  of  Review,  upon  tlie  eminent 
Judge  of  that  Court,  and  upon   Messrs.  J\imer  and 
Hensman^  with  respect  to  this  matter. 

Messrs.  Turner  and  Hensman  complained  by  petition 
to  the  Court  of  Review;  and  the  Court,  after  consi« 
dering  the  subject,  made  an  order,  directing  that  Mr* 
Van  Sandau^  for  his  contempt  in  publishing  the  libel 
set  forth  in  the  schedule  to  the  petition,  should  be  com- 
mitted to  the  custody  of  the  Marshal  of  the  Queen's 
Prison.  He  was  committed  accordingly:  .he  after- 
wards apologised,  and  was  discharged.  For  the  part 
which  Messrs.  Turner  and  Hensman  took  in  this  trans- 
action, Mr.  Van  Sandau  commenced  an  action  against 
them  in  the  Court  of  Queen's  Bench.  He  filed  his 
declaration;  they  pleaded  in  justification  the  order  of 
the  Court  of  Review  and  the  warrant,  both  of  which 
were  set  out  at  length  in  the  plea.  To  this  plea  Mr. 
Van  Sandau  demurred,  and  the  case  now  stands  for 
argument  in  the  Court  of  Queen's  Bench. 

An  application  was  made  to  the  Court  of  Review  to 
restrain  Mr.  Van  Sandatl  from  proceeding  in  this  action ; 
and  the  Court  made  a  qualified  order  on  this  appli- 
cation, restraining  him  firom  proceeding  except  for  the 
purpose  of  raising  certain  questions.  The  Court  of 
Review  gave  him  permission,  on  the  argument  upon 
the  demurrer,  to  object  to  the  proceedings  of  the  Court 
on  three  distinct  grounds,  but  restrained  him,  his  coun- 
sel, &c.  from  raising  any  other  questions  upon  the 
demurrer,  except  those  pointed  out  by  the  Court  of 
Review. 

This 
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18i4«  This  is  the  state  of  things;  and  from  this,  and  some 

^*^V^^     consequential  orders,  Mr.  Van  Sandau  has  appealed  to 

Van  Sandau.  this  Court ;  and  the  question  is,  what  course  should  be 

taken  with  respect  to  these  matters. 

It  was,  in  the  first  places  contended,  that  no  contempt 
had  been  committed.  Now,  any  person  who  reads 
the  publicadon  which  is  admitted  to  have  been  written, 
printed,  and  circulated  by  Mr,  VanSasuUm  mast  be 
satisfied  .thi^  it  is  a  gross  and  impudent  libel  upon  the 
Court  and  the  learned  Judge,  imputing  to  them  the 
most  unworthy  motaves  in  pronouncing  the  judgmoit 
of  which  Mr.  Van  Sandau  complains ;  and  a  more  gross 
and  scandalous  libel  upon  the  administmtion  of  jastioe 
never  was  published.  It  was  circulated  while  the  mat- 
ter was  still  pending,  and  before  the  minates  of  the 
order  were  fioally  settled.     It  further  appears,  that  it 

• 

not  only  was  extensively  cireulated,  but  that  it  was  even 
distributed  by  Mr,  Van  Sandau  in  the  Court  itself,  and, 
in  the  presence  of  the  learned  Judge,  to  the  solicitors 
who  were  attending  the  business  of  the  Court.  That 
such  conduct  was  a  contempt,  a  gross  contempt,  of  tbe 
Court,  no  reasonable  man  can  for  an  instant  doabt 
Lord  HardwictCf  in  the  case  of  the  General  JBoemng 
Post  (a),  in  enumerating  the  difierent  kinds  of  ccm- 
tempts^  stetes  as  one  distinct  head  of  contempt  the 
'^  scandalizing  of  tbe  Court  itself."  I  might  further 
refer  upon  this  point,  if  it  were  necessary,  to  the  elabo- 
rate judgment  of  Chief  Justice  Wilmot^  written^  but  not 
delivered,  in  the  case  of  The  King  v,  Alman^  in  which 
the  subject  is  learnedly  and  elaborately  considered. 

The  next  point  urged  was  .that  the  Court  of  Review 
possessed  no  authority  to  comnnt  for  contempt  But  bj 
tbe  act  5  &  6  W.  4.  c.  29.  s.  25.,  it  is  declared  that  tbe 

Court 

(a)  3  Atk.  469. 
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Coart  of  Reyiew  shall  be  a  Gnirt  of  Rrnxxd^  and  may  1844. 
have,  use,  and  exercise  all  the  powers,  rights,  and  ^ll^ 
prtrikges  of  a  Court  of  .Recordi  m  fuUy  to  aU  loteDts.  Van  8andau. 
and  purposes  as  the  same  are  used  by  any  of  His 
Majesty's  courts  of  law  at  WtUmimter  ;  and  the  Court  is 
in  terms  authorised  to  commit  for  contempt.  But  a 
distinction  was  taken*  It  was  said  that,  under  this 
daoie,  a  judge  sitting  alone  cannot  commit  for  a  con- 
tempt. TUs  requires  some  explanation.  The  Court 
originally  consbted  of  four  judges;  the  number  was 
afterwaeds  reduced  to  three,  and  certain  powers  were 
given  to  jLhem  sitting  as  the  Court  of  Review ;  but  the 
judges  might  also  sit  alone  ia  performing  the  other 
dudes  prescribed  by  the  act  When,  therefore,  the 
act  says  that  a  judge  or  commissioner  sitting  alone  shall  ' 
not  commit  for  a  contempt,  it  obviously  means  a  judge 
sitdog  not  as  the  Court  of  Review,  but  acting  as  a 
jiM^  in  the  exercise  .of  the  other  duties  prescribed  by 
the  statote.  By  a  subsequent  act,  power  is  given  to  a 
single  judge  to  constitute  the  Court  of  Review. ;  hut  the 
judge  so  sitting  as  the  Court  of  Review  does  not  come 
within  the  excepdon  as  to  commitments  for  contempti 
which  relates  only  to  a  single  judge  sitting  in  his  indi- 
vidual character  for  the  purposes  already  stated,  and  not 
as  the  Court  of  Review.  The  ol^ection  originates  in  a 
misapprehension  of  the  meaning  of  the  act  (^parliaments 
and  is  obviously'unfounded. 

The  next  qnesticm  relates  to  the  form  of  the  order. 

It  is  said  that  the  order  is  vicious,  as  it  contains  no  ad- 

• 

judicadon  of  a  contempt  having  been  committed.  The 
order  is  in  this  form :  It  recites  the  petition  and  the 
libel,  the  latter  being  annexed  to  the  pedtion  as  a 
schedule,  and  then  it  goes  on  in  these  words,  **  For  his 
contempt  in  publishing  the  libel  in  the  schedule  to  the 
said  peddon  mendoned,  this  Court  doth  order  him  to  be 

committed 
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1844.        committed  to  the  custody  of  the  warden  of  the  Qaeen's 

TT^*'"^'^     prison  until  further  order.'*     It  is  said  that  this  does 

Van  Sandau.  not  amount  to  an  adjudicatiot),   that  Mr.  Van  Sandau 

had  been  guilty  of  a  contempt,  bnt  merely  assumes  his 
guilt,  and  upon  that  assumption  the  order  directs  that 
he  be  committed  to  prison. 

PiiFerent  precedents  were  referred  to :  first,  Mr.  Long 
WeUedej/h  case  before  Lord  Brougham.  In  that  case 
there  was  a  distinct  adjudication  that  a  contempt  had 
been  committed.  The  order  recites  the  facts,  and  coo- 
tains  the  decision  of  the  Court  on  those  facts,  declaring 
*<  that  the  conduct  of  Mr.  Long  WeUedey  was  a  gross 
and  aggravated  contempt  of  Court,  and  that  as  Mr. 
WeUedey^  notwithstanding  admonition,  persisted  in  sudi 
his  contempt,  the  Court  ordered  him  to  be  committed 
to  the  Fleet  Prison."  In  that  case,  therefore,  there  was 
a  precise  and  distinct  adjudication.  The  next  case  was 
that  of  Mr.  Lechmete  CarUon  before  Lord  CottaAam,  Id 
that  case  also  there  was  an  adjudication.  Ilie  facts  are 
stated,  and  the  order  runs  thus :  *-  '^  The  Lord  Chao- 
cellor,  upon  taking  the  said  matter  into  consideration,  and 
deeming  the  conduct  of  the  said  Lechmere  CkarUon  therdn 
a  contempt  of  this  Court,  doth  think  fit,  and  so  order, 
&C."  The  order  in  the  case  of  Mr.  Lechmere  CharUm 
was  founded  on  that  made  by  Lord  Hardwicke  in  tbe 
case  of  Martin  {a) ;  and  which  is  in  precisely  the  same 
terms;  and  there  is  no  doubt  that  Lord  Cottenham 
framed  his  order  upon  that  precedent,  which  has  there- 
fore the  sanction  of  those  two  distinguished  and  learned 
Judges.  The  case  of  Green  v.  Elgie^  in  tbe  Court  of 
Queen's  Bench,  was  also  cited.  The  order  in  that  case 
was  made  by  the  Court  of  Review,  committing  Green 
for  contempt.    He  brought  an  action  against  £^e  for 

tbe 
(a)  S  Ruu.  ^  Myh  674.  n. 
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the  part  which  he  had  takea  in  the  proceeding.  .The        1844. 
order  was  set  out  in  the  plea  of  justification;  but  the     ^T^'^'^^ 
Court  of  Queen's  Bench  thought  it  defective,  as  it  did  Van  S^dav. 
not  adjudge  that  any  contempt  had  been  committed. 
The  order  stated  *'that  Elgie  had  preferred  his  peti- 
tion, praying  that  Green  might  be  committed  for  his 
contempt  of  the  order  in  the  petition  mentioned  or  re^ 
ferred  to ;  and  that  on  reading  the  petition,  the  affida- 
vits, and  the  former  order  of  the  Court,  the  Court 
ordered  that  Green  should  be  committed  for  his  con- 
tempt in  the  said  petition  mentioned  or  referred  to." 

In  all  criminal  cases  it  is  necessary  that  there  should 
be  a  charge,  a  finding,  and  a  conviction,  as  a  foundation 
for  the  sentence.  Every  thing  should  be  strictly  and 
accurately  pursued ;  and  if  in  any  one  of  these  three 
points  a  substantial  defect  should  appear,  it  would  be 
a  ground  for  reversing  the  proceeding. 

The  question  therefore  will  be,  whether  there  is  in 
this  case  a  sufficient  adjudication :  the  words  are  *'  for 
his  contempt  in  writing,  printing,  and  publishing  the 
paper  set  out  in  the  schedule  to  the  petition."  Does 
this  amount  to  a  sufficient  averment  that  Mr.  Van 
Sandau  published  the  paper  in  question,  and  to  an 
adjudication  that  in  so  doing  he  had  committed  a  con- 
tempt? Now,  considering  that  I  am  sitting  here  in 
bankruptcy,  and  that,  from  the  form  in  which  the  ques- 
tion has  come  before  me,  doubts  may  be  entertained 
whether  there  could  be  an  appeal  from  my  decision ; 
and  adverting  to  the  authorities  which  have  been  re- 
ferred to,  I  think  I  ought  not  to  give  Ian  opinion  in 
affirmance  of  the  sufficiency  of  the  order,  and  at  the 
same  time  follow  it  up  by  an  injunction  to  restrain  the 
party  from  taking  the  opinion  of  a  court  of  law  upon 
the  subject. 

It 
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1844.  It  was  contended  that  the  Court  of.  Review  had  do 

£x]wie     P^^^  ^  grant  an  injonctton,  at  least  not  an  injimctkKi 

Van  Sandav.  of  this  sort ;  and  the  particular  form  of  the  injunction 

has  been  made  the  subject  of  comment  I  think  it  qd- 
necessary  to  decide  th^  fiirmer  of  theto  qnestioos;  for, 
assuming  that  the  Court  of  Review  had  authority  to 
grant  the  injunction,  the  question  would  still  remaio 
to  be  considered)  whether  I  ought,  under  the  circonh 
stances  to  whidi  I  have  adverted,  to  sanction  the  in- 
junction  in  such  a  case  as  the  present 

Then  as  to  the  form  of  the  injunction :  when  the 
mjunction  was  issued,  the  record  in  the  Coart  of  Queen's 
fiench  was  complete:  there  was  a  dedaration,  a  plea, 
and  a  demurrer.  The  Plaintiff  is  permitted  upon  tbe 
demurrer  to  aigue  certain  questions  and  not  odiers. 
Three  objections  are  mentioned  in  the  order,  upon 
which  alone  he  is  permitted  to  insist.  If  the  order  of 
commitment  is  defective  in  substance,  the  injunction 
would  be  ineffectual.  But  the  defect  relied  upon,  if  it 
is  a  defisct,  is  one  of  substance^  and  not  of  fonn.  It 
must  appear  on  the  record ;  and  the  Court  <rf' Queen's 
Bench  would,  in  the  proper  discharge  of  its  duty,  snd 
whether  the  objection  were  made  by  counsel  or  not, 
take  notice  of  it,  and  give  judgment  accordingly, 

I  think,  therefore,  the  order  for  the  injunction  sbonld 
be  discharged.  I  confine  myself  to  discharging  tbe  in- 
junction.    After  the  demurrer  has  been  argued,  the 
parties  may  again  apply  to  the  Court  if  they  tliink 
proper. 
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HINTON  r.  LEWIS.  ju!j,3\. 

N  the  month  ofjub/ 1843)  no  repUcation  having  then  Where  a 
been  filed,  the  Defendant  moved  to  dismiss  the  biU  Sw^JoSder 
for  want  of  prosecution;  whereupon  the  usual  order  was  Tor  a  com- 
made  that  the  plaintiff  should  file  a  replication,  serve  exanuDe  wit- 
a  subpoena   to  rejoin,  and  obtain  and  serve  an  order  nesses,  and 

r  •    •  •  -^  •/•  L  -J   serves  It  upon 

tor  a  commission  to  examine  witnesses,  if  he  required  the  Defend- 
such  commission,  within  three  weeks  from  that  time,  and  ^^^'  ^^*  ^^^* 

sequent  ahan- 

give  rules  to  produce  witnesses,  and  pass  publication  in  donment  of 
Hilary  term  then  next  &c.,  or,  in  default  thereof,  the  bill  ^u  not  with- 
sbould  stand  dismissed  with  costs.   In  pursuance  of  that  draw  the  case 
order,  the  Plaintiff  duly  filed  a  replication,  and  served  a  ^^\Qf^  oftlie' 
subpoena  to  rejoin,  and  also  obtained  and  served  an  order  i7th  amended 
for  a  commission.  Afterwards,  however,  finding  that  he 
did  not  want  the  commission,  he  let  it  drop,  and  no  fur- 
ther step  was  taken  in  the  cause  until  the  3d  of  February 
1844,  when   the  Defendant  moved  again  before  the 
Vice-Chancellor  of  England  to  dismiss  the  bill.     But 
his  Honour  refused  the  motion. 

The  motion  was  now  renewed  by  way  of  appeal 
before  the  Lord  Chancellor,  the  Plaintiff  having  in 
the  meantime,  but  after  he  had  been  served  with  notice 
of  the  appeal  motion,  given  rules  to  produce  witnesses 
and  pass  publication. 

Mr.  James  Parker^  for  the  motion,  stated  that  the 
ground  of  the  Vice-Chancellor's  judgment  was,  that, 
notwithstanding  the  Plaintiff  had  obtained  and  served 
an  order  for  a  commission,  yet,  as  he  had  afterwards 
found  that  he  did  not  require  one,  and  had  accord- 
ingly dropped  it,  the  case  was  not  within  the  16th  and 
l?th  amended  General  Orders  o{ November  18S1,  which 
had  been  held  only  to  apply  to  cases  where  the  Plaintiff 

required 


460 


CASES  IN  CHANCERY. 


1844. 


required  a  commissioQ ;  Smith  v.  Oliver*  (a)  The 
Master  of  the  Rolls,  however,  had  held]  in  Rmfscm  ?. 
Lees  {b)f  that,  by  obtaining  and  serving  an  order  for 
a  commission,  the  Plaintiff  brought  his  case  withia 
those  Orders,  and  that  having  once  done  so,  he  could 
nojt  afterwards  withdraw  himself  from  their  operation. 
The  question  was,  which  of  these  two  views  of  the  prac- 
tice was  the  correct  one. 

Mr.  Anderdon  and  Mr.  Parsons  cotUrh. 

Mr.  James  Parker^  in  reply. 

TTie  Lord  Chancellor. 

In  Smith  v.  Oliver^  the  party  had  not  acted  at  all 
under  the  17th  Order:  here  he  has  taken  two  steps 
under  jt,  by  obtaining  and  serving  an  order  for  a  com- 
mission: and  having  once  commenced  proceedings 
under  the  Order,  I  think  he  was  bound  to  continue 
them  so  far  as  the  circumstances  required.  He  says  be 
afterwards  found  it  unnecessary  to  prosecute  the  com- 
mission :  but  that  did  not  dispense  with  his  taking  the 
other  steps  required  by  his  undertaking;  and  not 
having  given  rules  in  Hilary  term  when  he  ought  to 
have  done,  he  was  in  default  when  the  motion  was 
made  before  the  Vice-Chancellor,  and  the  bill  oaght 
therefore  to  have  been  dismissed,  unless  there  was  some 
reason  for  making  a  different  order. 


Mr.  Anderdati  then  claimed  the  indulgence  of  the 
"Court  on  the  ground  of  the  unsettled  state  of  the 
practice ;  and  after  some  .discussion  as  to  the  terms  on 
which  the  indulgence  should  be  granted,  it  was  ulti- 
mately ordered  that  the  Plaintiff  should  pay  the  cosU  of 
this  motion,  and  that  publication  should  stand  enlarged 
o  the  first  day  of  next  Hilary  term. 


(a)  5  MjfL  4*  Cr.  165. 


{6)  1  Keen,  14. 
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In  the  Matter  of  JONES,  a  Lunatic.  Dec.  15. 

^T^HIS  was  a  petition  by  the  committee  of  the  lunatic.  Leave  given 
-^    praying  that,  under  the  circumstances  stated  in  il^jer  par-  ' 

the  petition,  the  lunatic  might  l)e  permitted  to  reside  in  ticular  dr- 
„     ,  cumctancea, 

Scotland.  tci  reside  in 

Scotiand^YiiA 
committee* 
It  appeared,  upon  affidavit,  that  the  lunatic,  who  had  who  resided 

for  some  time  past  been  residing  in  Scotland  without  ^,deJ^|j["n» 

the  sanction  oF  the  Lord  Chancellor,  had  originally  to  bring  him 

gone  thither  with  his  mother,  who  died  at  Edinburgh  in  jurisdiction 

Nooember  1848  ;  after  which  the  lunatic  having  become  whenever  it   , 

violent  and  intractable,  it  had  been  thought  advisable  required. 

to  place  him  in  a  lunatic  establishment  at  Glasgam^ 

where  he  had  ever  since  remained :  that,  since  he  had 

been  at  Glasgow^  his  health  and  mental  condition  had 

visibly  improved,  and  that  he  was  much  soothed  by  the 

frequent  visits  of  his  brothers  and  sisters,  all  of  whom 

resided   either    at  Edinburgh  or   Glasgow^   while,    in 

England^  he  had  no  relations  nearer  than  uncles  and 

aunts,  with  whom  he  had  very  little  acquaintance ;  and 

that  his  committee,  who  was  one  of  those  uncles,  and 

who  resided  in  England^  would  be  unable,  from  the  state 

of  his  own  health,  to  be  much  with  him. 

The  Lord  Chancellor,  after  observing  that  he  was 
not  aware  of  any  precedent  for  such  an  order  as  was 
prayed,  said  that,  under  the  peculiar  circumstances  of 
this  case  as  disclosed  by  the  affidavit,  he  was  disposed 
to  make  it,  provided  the  committee  would  give  security 
for  bringing  the  lunatic  within  the  jurisdiction  when  he 
should  b^  required  so  to  do. 

Vol.  I.  I  i  Mr. 
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184S.  Mr.  fVake/leldt  who  appeared  in  support  of  the  ped- 

l^^tir^^Ttter  ^*^"'  having  intimated  that  the  committee  was  willing 
of  Jones,      to  comply  with  that  condition,  the  order  was  made. 


ROUSE  V.  JONE& 

^l^HIS  was  a  creditors'  suit  against  the  real  and  per- 
sonal representatives  of  an  intestate  for  paymeot 
of  his  debts.  It  appeared  from  the  answer  that  the 
real  estate  was  subject  to  certain  mortgages,  but  the 
mortgagees  were  not  made  parties  to  the  bill.  After 
the  usual  decree  had  been  obtained,  the  Defendant, 
the  heir,  moved  before  the  Vice  Chancellor  of  En^and 


1845. 
March  13. 

1S44. 
Nov,  9. 

After  the 
usual  decree 
hat  been  ob- 
tained in  a 
crediton*  tuiC 
againtt  the 
real  and  per- 
sonal repre- 
sentatives of 

"As  CoiMt  will  ^^^  *°  injunction  to  restrain  further  proceedings  in  an 

restrain  all       action  which  had  been  brought  against  him  by  a  bond 
further  pro- 


ceedings in  an  <^>*editor  of  the  intestate.  The  application  was  resisted 
on  the  ground,  amongst  others,  that,  before  the  decree 
was  made,  issue  had  been  joined  in  the  action  on  a 
plea  of  riens  per  descent  pneier^  &c.,  and  that  if  such 
plea  should  be  falsified  the  Plaintiff  would  be  entitled 
J£d"d^n>ir  ^^  judgment  against  the  heir  de  bonis  propriis.  The 
per  descent      Vice  Chancellor  having  refused  the  motion  with  costs, 

it  was  now  renewed,  by  way  of  appeal,  before  the  h>^ 
Chancellor. 


action  by  a 
bond  creditor 
of  the  intes- 
tate against 
the  heir,  al- 
though the 


and  issue 
may  have 
been  joined 
on  buch  plea; 
and  as  the 
heir  will  be 
ordered  to  pay 
to  the  cre- 
ditor his  costs 
of  the  action 


Mr.  Wakefield  and  Mr.  Faber  for  the  motion. 
Mr.  Bethell  and  Mr.  Gotdsmid,  contra. 


Be»des 


up  to  the  time 

when  he  had 

first  notice  of  the  decree,  any  delay  in  applying  for  the  iiyuDctioa  will,  ta  pw>t 

cases,  resolve  itself  into  a  question  of  costs. 
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Besides  the  cases  referred  to  in  the  judgment,  Ptice 
▼.  Evans  (a),  and  Clarke  ▼•  Lord  Ormonde  (£),  were 
cited,  (c) 


The  Lord  Chancellor. 

In  this  case  Otoen  fVtUiams  brought  an  action  against 
Soberi  Scott  Herbert  JoneSf  as  the  heir  of  Humphrei^ 
Herbert  Jone$y  on  a  bond  executed  by  him  in  1821. 
The  Defendant  pleaded  that  he  had  no  lands  by  descent 
from  H.  //.  Jone$  except  those  stated  in  the  plea.  The 
PlaintiflT  replied  that  the  Defendant  had  other  lands  by 
descent  from  i/.  //•  Jones^  upon  which  issue  was  joined. 
Some  time  afterwards  a  bill  was  filed,  and  a  decree  ob- 
tained, at  the  suit  of  the  present  Plaintiff,  on  behalf  of 
himself  and  the  other  creditors  of  H.  H.  Jones^  for  the 
administration  of  his  estate.  This  decree  was  obtained 
on  the  2nd  of  March  184S.  Notice  of  trial  in  the  action 
had  been  previously  given,  viz.  on  the  21st  of  February^ 
for  the  assizes  at  Beatanarit^  which  were  fixed  on  the 
21st  of  March,  On  the  day  on  which  the  decree  was 
obtained,  notice  of  it  was  served  on  the  attornies  of 
Oaoen  WUliams^  requiring  them  to  desist  from  proceeding 
further  in  the  action.  They  refused  to  comply ;  and  on 
the  10th  of  March  they  were  served  with  the  decree, 
and,  on  the  same  day,  with  a  notice  of  motion  to  restrain 
the  Plaintiff  from  proceeding  to  trial  and  execution. 
The  motion  was  made  before  the  Vice  Chancellor  of 
England^  who  refused  the  injunction.  The  object  of  the 
present  application  is  to  discharge  the  Vice  Chancellor's 
order  and  to  stay  the  further  proceedings  at  law. 

It 


1844. 
Nov,  9. 


(a)  4  Sim,  514. 
{b)  Jac,  lOS^y  see  p.  122. 
(e)  See   C,  P.  Cooper" t  Re 
porU^  p.  139.  note^  where  the 


cases  on  this  subject  are  col- 
lected; and  see  also  Kent  v. 
Pickering,  5  5t»i.  569.;  BurUt 
V.  Popple  well,  10  Sim,  385. 


li  2 


46f- 


CASKS  IN. CHANCERY. 


J  844. 


It  was  insisted,  in  opposition  to  this  motion,  that  the 

application  to  the  Vice  Chancellor  came  too  late,  on  the 

eve  of  the  trial.     It  is  material,  therefore,  to  consider 

the  dates.     Notice  of  the  decree  was  served  on  the 

2nd  of  March  ;  the  trial  could  not  take  place  at  the 

earliest  before  the  21st;  and  as  the  PlaintiflTs  attornies 

refused  to  stay  the  proceedings  in  the  action,  and  which 

refusal  was  communicated  to  the  Defendant's  on  the 

6th,  they  on  the  10th  served  the  notice  of  motion  for&D 

injunction.     The  PlaintifTs  attornies  had  thus  notice  of 

the  decree  nearly  three  weeks  before  the  commission 

day ;  and,  as  they  would  be  entitled  to  their  costs  up  to 

the  day  of  the  notice,  including  the  costs  of  preparing 

for  trial,  if  any  had  been  incurred,  there  appears  to  me 

to  have  been  no  sufficient  reason  for  refusing  the  motion 

on  the  ground  of  the  lateness  of  the  application.    In 

Lord  V.  Wormleighton  (fl),  notice  of  trial  was  given  on 

the  15th  of  July :  the  decree  was  obtained  on  the  21st, 

and  notice  of  it  was  served  on  the  same  dav.     The  trial 

took  place  a  few  days  afterwards.     The  motion  was  not 

made  till  after  the  trial.     The  Vice  Chancellor  Sir  J. 

Leach  enjoined  the  party  from  proceeding  at  law,  giving 

the  costs  incurred  up  to  the  notice  of  the  decree.    Tlie 

Lord  Chancellor,  upon  appeal,  added  the  costs  of  the 

trial.     Any  delay  in  the  application    before  judgment 

will  in  most  cases  properly  resolve  itself  into  a  mere 

question  of  costs. 

It  was  further  insisted  that,  as  the  Defendant  in  the 
action  had  pleaded  that  he  had  no  lands  by  descent  ex- 
cept what  he  had  stated  in  his  plea,  upon  which  issue 
was  taken,  the  Plaintiff  had  a  right  to  proceed  to  trial 
to  falsify  this  plea,  which,  if  it  were  found  by  the  jary  to 
be  false,  would  entitle  him  to  a  personal  remedy  against 

the  Defendant ;  aud  Brook  v.  Skinner  {b)  was  cited. 

It 

Ca)  1  Jac.  148.  {h)  9  Men.  481.  n. 
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It  is  proper  to  consider,  with  reference  to  this  argu- 
menty  the  ultimate  effect  of  such  a  verdict.  Upon  the 
trial  of  the  issue,  if  the  jury  should  find  that  the  De* 
fendant  bad  lands  by  descent,  other  than  those  men- 
tioned in  bis  plea,  it  would  be  their  duty  to  assess  the 
value  of  such  lands,  and  for  their  value  thus  found  the 
Plaintiff  would  be  entitled  to  execution  against  the  De- 
fendant as  for  his  own  debt*  But  upon  the  amount 
being  levied  or  paid  the  lands  in  respect  of  which  the 
levy  or  payment  was  made,  would  become  the  property 
of  the  Defendant  In  Buckley  v.  Nightingale  (a),  the 
Court,  in  giving  judgment,  say  that  **  the  heir  is  liable 
DO  further  than  to  the  value  of  the  lands  descended,  and 
as  soon  as  he  has  paid  his  ancestor's  debts  to  the  value 
of  the  land,  he  shall  hold  the  land  discharged,  otherwise 
he  might  be  chargeable  ad  infinitumJ*  It  follows  therefore 
that,  if  a  verdict  for  the  Plaintiff  should  be  obtain^  on 
this  plea,  and  judgment  be  entered  up  and  execution  issue 
iliereon,  the  debt  due  to  the  Plaintiff  would,  in  effect,  be 
satisfied  out  of  the  real  assets  of  the  deceased.  These 
assets,  including  what  were  admitted  by  the  plea  and 
what  were  denied,  would  thus  to  that  extent  be  with- 
drawn from  the  fund  which  ought  to  be  applied  for  the 
general  benefit  of  the  creditors  under  the  decree  of  this 
Court,  and  this  too  in  a  case  where  the  decree  was  prior 
in  point  of  date  to  the  judgment ;  Lee  v.  Park,  {b) 


Some  objections  were  made  to  the  form  of  the  decree, 
as  not  sufiiciently  comprehensive.  I  find,  upon  ex- 
amination and  inquiry,  that  it  is  the  usual  and  proper 
decree  in  cases  of  this  nature.  It  directs  the  Master 
to  make  enquiry  as  to  the  real  estate  of  the  testator, 
and  the  incumbrances  thereon,  and  what  is  due  in  re- 
spect of  such  incumbrances.  This  is  all  that  is  neces- 
sary in  the  first  instance. 

It 

(oj  1  Sirangf,66S,  (.*)  I  Keen^  714. 
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It  was  suggested  that  the  mortgagees  should  have 
been  parties,  and  the  accounts  taken  against  them.  It 
is  not  necessary  that  they  should  be  parties  in  cues  of 
this  nature,  nor  is  it  usual  to  make  them  so.  They 
may  go  into  the  Master's  office,  if  they  think  proper,  or, 
if  the  estate  is  ordered  to  be  sold  on  fortber  directioas, 
it  may  be  sold  subject  to  the  mor^;ages.  I  sm  of 
opinion,  therefore,  upon  this  view  of  the  case,  that  the 
injunction  ought  to  have  been  granted.  The  order, 
therefore,  must  be  discharged.  I  understand  the  trial 
has  already  taken  place :  the  Plaintiff  at  lair  must  be 
restrained,  therefore,  from  proceeding  ftirther  in  die 
action  upon  being  paid  his  costs  incurred  up  to  the  tine 
when  his  attomies  were  served  with  notice  of  th^  decree. 

See  the  neit  case. 


184.1. 
AprU9. 

1S44. 

yov.  16. 


After  the 
mual  decree 
h4t  been  ob- 
taineil  in  a 


VERNON  V.  THELLUSSON. 

A  JUDGMENT  creditor  of  a  testator  having  issued 
■^^^  a  writ  of  scire  fadus  against  the  executors,  this 
bill  was  filed  against  them  by  another  creditor  on 
behalf  of  himself  and  all  the  rest,  for  payment  of 
^^K?^""*^' *"«^?  the  testatDr*s  debts  in  a  course  of  administration:  ami 
ttay  all  further  the  usual  decree  having  been  speedily  obtained,  no- 

proceedingi  ^j  ^^  j^  ^^^  immediately  serveil  on  the  Plaintiff 
in  an  actKin  '  ,  . 

by  a  creditor    iat   law.      During  the    ensuing    fortni^t   the  sitangs 

cxel^uVo^*"  of  this  Court  were  suspended;  but  the  execotoR 
aponpaymeni  having,  in  the  meantime,  been  called  upcm  to  plead, 
of  his  costs  of  P"t  '"  several  pleas,  and  amongst  others  xme  of  jdene 

the  action  tjp  administravertmt,  upon  which  issue  was  joined,  and  no- 
to  the  time  ^  •'  . 

when  he  had  "^ 

first  noti(5e  of 

the  decree,  although  the  executor  may  have  pleaded  ^ewe  admimtlmU,  aad  w^ 
may  have  been  joined  on  such  plea. 
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tice  oT  trial  was  served  upon  the  executors.  On  the  1 84S. 
moniing  of  the  day  for  whith  that  notice  was  gWeni 
being  the  first  day  of  the  resumed  sittings  of  this  Courty 
the  executors  moved,  before  the  Vice  Chancellor  of  Thellcsiow. 
E^lamdf  for  an  injunction  to  restrain  further  proceed- 
ings in  the  sci,fa.i  which  was  granted  upon  the  terms  of 
psyihg  to  the  Plaintiff-at-law  his  costs  up  to  the  time 
when  he  had  notice  of  the  decree. 

The  Plaintiff-at4aw  now  moved,  by  way  of  appeal 
before  the  Lord  Chancellor,  to  discharge  that  order. 

Mr.  BeikeO  and  Mr.  Campbell^  in  support  of  the  .mo- 
tion, took  three  points.  1st.  The  delay^on  the  part  of 
the  executors,  in  not  applying  for  the  injunction  until 
the  very  day  appointed  for  the  trial.  2dly.  The  insuffi- 
ciency of  their  aflSdavit  relative  to  the  state  of  the  assess 
and  their  dealings  with  the  estate ;  PasUm  v.  Douglas,  (a) 
Sdly,  and  principally,  that  the  executors,  by  putting  in 
a  plea  of  plene  administraveruni,  which  their  own  affi- 
davit shewed  to  be  false,  had  entitled  the  Plaintiff-«t-Iaw 
to  a  judgment  against  them  de  b(mis  tniatoiis^  et  n  non  de 
horns  propriis ;  and  that,  the  object  of  the  injunction 
being  the  protection  of  the  estate,  and  not  of  the  execu- 
tors personally,  {Kent  v.  Pickering  (6),)  the  injunction, 
if  granted  at  all,  ought  to  have  been  confined  to  re- 
straining execution  against  the  assets  of  the  testator, 
leaving  to  the  Plaintiff  his  personal  remedy  against  the 
executors,  in  the  event  of  the  plea  being  falsified ;  7>r- 
rewest  v.  Featherhy  (e)  \  Brook  v.  Skinner  {d) ;  Dremry 
V.  Thacker  {e) ;  Lee  v.  Park,  (g) 


Mr. 


(a)  8  Ve$.  530.  [d)  Id.  481.  n. 

[h)  S  Smu  569.  (e)  5  S0tm$t,  599. 

[e)  s  Merh,  480.  (g)  1  Keen,  7 14. 
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1844.  Mr.  Simfi  and  Mr.  Dean^  conird^  referred  to  FieUin 

^■^^J;^  V.  FieUen  {a).  Lord  v.  Wofudeightm  (i),   WiUiam  o« 

«.  Execidorti  p.  1 179.  e/  4^. 
Thbllusson. 


1844.  The  Lord  Chancellor. 

NiJV,  16. 

In  thb  case  a  judgment  had  been  entered  up  in  the 
Court  of  Exchequer  against  the  testator  for  4000^ 
on  the  16th  of  Decmber  1848.  He  died  in  the  month 
of  February  following,  and  a  $cire  facias  was,  on  the 
19th  of  April  184S»  sued  out  against  the  executors. 
They  appeared  to  the  writ,  and  on  the  2d  of  Majf 
a  declaration  was  delivered.  On  the  following  day 
the  bill  in  this  suit  was  filed  by  the  Plaintiff  on  be- 
half of  himself  and  the  other  creditors  of  the  tes- 
tator ;  and  notice  of  it  was  on  the  same  day  served 
upon  the  attorney  for  the  plaintiff  in  the  scire  fodas. 
There  was  some  irregularity  in  the  declaration,  which 
rendered  an  amendment  necessary.  The  Defendants 
were  allowed  two  days  time  to  plead  after  the  amend- 
ment.  They  accordingly,  within  the  two  days,  viz.  on 
the  ISth,  delivered  a  plea  of  plene  administravU  to  the 
amended  declaration.  Previously  to  this,  viz.  on  the 
1 1th  of  Afoy,  a  decree  had  been  obtained,  and  when  the 
plea  was  delivered  notice  of  the  decree  was  at  the  same 
time  served.  On  the  1 7th  issue  was  joined,  and  nodce 
of  trial  given  for  the  first  sittings  in  Trinity  term,  which 
were  fixed  for  the  26th.  On  the  23d,  application  was 
made  for  leave  to  give  a  notice  of  motion  for  an  injunc* 
tion.     The  motion  was  beard  on  the  26th. 

It  does  not  appear  to  me,  upon  considering  these 
dates,  that,  even  supposing  such  a  question  to  be  mate- 

rial 

(a)  I  S.^  S.  2S5.  {b)  Jae.  148. 
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rial  in  the  present  case  (the  decree  having  been  ob*         \S4f4f, 
tained  before  judgment  in  the  action),  there  has  been     ^T^^^'^ 
any  want  of  due  diligence  on  the  part  of  the  Defendants.  v. 

The  declaration  was  not  delivered  till  the  2d ;  and  on  Thrllusson. 
the  following  day  the  bill  was  filed,  and  notice  of  it 
served.  Before  the  time  for  pleading  was  out,  the  de- 
cree was  obtained,  and  notice  of  it  served.  There  ap- 
pears, indeed,  to  have  been  an  interval  of  a  few  days 
between  the  date  of  the  decree  and  the  motion  for  the 
injunction ;  but  the  sitting  of  the  Court  was  suspended 
Dearly  the  whole  of  that  time.  Easier  term  having 
ended  on  the  11th,  the  day  the  decree  was  obtained. 

But  then  it  is  said,  as  plene  admimsiravit  has  been 
pleaded,  the  Plaintiff  has  a  right  to  proceed  to  trial  to 
falsify  that  plea ;  and,  further,  that  it  is  clear,  from  the 
affidavits  filed  on  the  part  of  the  executors  themselves, 
that  the  plea  is  false  in  bet ;  and  Terrewtsi  v.  Featherby 
and  Brooke  v.  Skinner  were  referred  to.  But  these  cases 
canoot  be  relied  upon  as  authorities  for  the  purpose  for 
which  they  were  cited,  after  the  observations  made  re- 
specting them  by  Lord  EUon  in  Lord  v.  fVormleigh" 
ion(a)i  in  which  he  intimates  that  he  had  a  wrong 
notion  upon  the  subject,  when  those  decisions  were  pro- 
nounced. 

It  is  clear  that,  upon  the  plea  of  plene  admimsiravit^ 
if  the  verdict  be  found  for  the  Plaintiff,  the  judgment 
would  be  de  bonis  iesiaioris  onlv,  and  for  a  sum  not  ex- 
ceeding  the  value  of  the  goods  found  by  the  jury  to  have 
come  to  the  hands  of  the  executors.  The  principle, 
therefore,  upon  which  those  decisions  proceeded,  en- 
tirely fails,  it  having  been  assumed  incorrectly,  and  as 
the  ground  of  decision,  that  the  judgment  would  in  such 

case 

(a)  Jac,  lie. 
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1 844.  case  be  de  bonis  tesiatoris,  et  $i  nan  de  bonis  pmpriis. 

^'^^^'^^^^  It  is  true  ihat  if  the  Plaintiff  cannot  find  goods  of  the 

0.  testator's  to  the  amount  returned  by  the  jury,  the  es- 


Thbllvsson. 


ecutor  will,  upon  a  scire  facias  suggesting  a  devasimii 
be  personally  liable  for  tlie  deficiency ;  but,  upon  the 
amount  being  satisfied  out  of  the  property  of  the  execu- 
tor, be  would  become  entitled  to  the  assets  for  which  he 
•  bad  thus  paid  an  equivalent.  For  where  a  claim  is  made 
against  an  executor,  if  it  is  shewn  that  he  has  goods  in 
bis  hands  which  were  the  testator's,  he  may  prove  that 
he  has  paid  to  that  value  with  his  own  money,  and  thb 
will  be  a  sufiicient  discharge,  (a) 

The  result  therefore  is,  that  if  the  action  should  be 
allowed  to  proceed  to  judgment  and  execution  on  thb 
plea,  and  the  jury  should  falsify  the  plea,  and  find  that 
there  are  assets,  those  assets  would  be  withdrawn  froin 
the  general  fund,  which  ought  to  be  distributed  in  this 
Court  for  the  common  benefit  of  all  the  creditors.  For 
this  consequence  would  follow  whether  the  assets  were 
discovered  and  taken  in  execution  by  the  sheriff  on  the 
judgment,  or,  upon  the  return  of  nulla  bona,  were  ulti- 
mately, upon  a  scire  facias^  to  be  satisfied  out  of  the 
goods  of  the  Defendant.  I  concur,  therefore,  in  the  de- 
cision in  Lord  v.  Wormleighton. 

But,  independently  of  the  general  question,  it  is  to  be 
observed  that  the  plea  was  not  filed  in  this  case  till  alter 
the  decree  was  obtained  and  notice  of  it  served ;  and  it 
is  obvious  that  it  was  filed  merely  for  the  purpose  of 
enabling  the  executors  to  apply  by  motion  to  this  Coart 
to  stay  the  proceedings.  If  the  executors  bad  suffered 
judgment  by  default,  which  they  might  have  done, 
execution  would  probably  have  issued  before  the  motion 

could 

{a)  1  Tmi,  2S5. «. 
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coald  have  been  made.  This  therefore  is  not  a  saffi- 
dent  grouad  for  preventing  the  interfereoce  of  the  Court 
Ihfer  V.  Keardey  {a\  Fidden  v.  Fieldau  (b)  Then  as  to 
the  aflSdavits,  the  Court  in  these  cases  requires  to  be 
informed  of  the  state  of  the  assets  before  it  will  stay  the 
proceedings  at  law ;  Ptucton  v.  Douglas*  (c)  I  have  read 
the  affidavits,  and,  adverting  to  the  nature  and  state  of 
the  property  as  therein  described,  I  think  the  account 
given  of  it  on  the  part  t>f  the  executors  is  satisfactory, 
and  all  that  could  at  that  period  be  reasonably  required. 

Motion  revised  with  costs. 


(a)  2  Merw,  488.  n. 
(6)  1  5ijii.  4  Slu,  885. 


(c)  8  Vci,  581. 


1844. 


VSRNON 

V. 

Thbllusson. 


JSTEELE 17.  STEWART. 

m 

^HE  Plaintiff  was  an  underwriter  of  a  policy  of 
'*'  insurance  effected  by  the  Defendant  on  a  ship  wliich 
was  lost  on  her  passage  from  CaicuHa  to  England.  The 
Defendant  having  brought  an  action  on  the  policy,  the 
Plaintiff  pleaded  that  the  ship  was  not  sea-worthy ;  and, 
in  support  of  that  defence,  he  filed  this  bill  for  discovery, 
a  foreign  commission,  and  an  injunction.  Among  the 
docameots  admitted  by  the  answer  to  be  in  the  defend- 
aDt's  possession  relating  to  the  matters  in  question, 
were  seven  letters,  as  to  which  the  first  answer  stated, 
ia  substance:  —  That  a  person  named  fVarren,  who 
vas  the  master  of  the  ship,  was  sent  out  to  India  by 
the  Defendant^  at  the  suggestion  of  his  solicitors,  for 
the  express  purpose  of  collecting  evidence  on  his  behalf 
io  support  of  the  action,  and  that  he  was  engaged  there 
for  two  years  and  upwards  in  collecting  such  evidence ; 

and 


1 843. 

yov.  83. 

Dec,  5. 

1844. 
Kov.  14. 

• 

Where  the 
circuDistances 
of  the  case 
render  it  ne- 
cessary for  a 
party  or  his 
solicitor  to 
employ  an 
agent  to  col- 
lect evidence 
in  support  of 
legal  proceed- 
ings, the  com- 
munications of 
such  agent  to 
his  principal 
relating  to 
such  evidence 
are  privileged. 
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and  that  as  many  of  the  witnesses  were  natives  of  bdiaf 
and  had  been  employed  by  IVarren  in  the  refwir  of  the 
shipj  it  would  have  been  impossible  without  his  presence 
and  assistance  to  have  obtained  the  evidence  necessary 
to  maintain  the  action ;  and  that  the  letters  in  qoesdoD 
were  written  by  tVarrenj  while  he  was  absent  oo  that 
mission,  partly  to  the  Defendant,  and  partly  to  his  soli- 
citors; and  the  Defendant  submitted  tliat  the  letters 
were  confidential,  and  that  he  was  not  bound  to  prodace 
them.  In  a  further  answer  he  stated  that  the  letters  io 
question  were  written  by.  the  master  to  the  Defendant 
and  his  solicitors  in  this  country,  while  he  was  acting  by 
the  direction  and  as  the  agent  of  the  Defendant  and  bis 
solicitojrs  in  procuring  evidence  in  support  of  the  actioo, 
and  that  the  contents  of  the  lettei^  related  to  and  con- 
cerned such  evidence. 


A  motion  for  the  production  of  these  letters,  havuig 
been  refused  by  the  Vice  Chancellor  of  Englandy  was 
now  renewed,  by  way  of  appeal,  before  the  Lord  Chan- 
cellor. 


Mr.  BetheU  and  Mr.  Hetheringion^  in  support  of  the 
motion,  stated  that  the  Vice  Chancellor,  when  he  made 
the  order,  acknowledged  that,  in  protecting  from  pro- 
duction communications  between  the  party  or  bb  soli- 
citor and  an  unprofessional  agent,  he  was  extending  the 
privilege  beyond  the  limits  to  which  it  had  hitherto 
been  carried ;  and  they  contended  that  such  extension 
of  it  was  not  authorised  by  the  principle  of  public  policy 
on  which  it  was  founded.  They  also  commented  on  the 
statements  in  the  answers  as  being  inconsistent  with 
each  other,  insisting  that,  from  those  statements,  it  was 
uncertain  whether  Warren  was  the  agent  of  the  Defend- 
ant or  of  his  solicitors,  and  consequently  whether,  in 
making  the  communications  in  question,  he  had  in  fact 
acted  as  agent  for  either  of  them. 

Mr. 
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Mr.  Romilfy  and  Mr.  LemiSf  contra.  1 848. 

The  following  cases  were  cited :  Preston  v.  Catr  (a),       Stbblb 

Curling  y.  Perring  (b)f  Bunbwy  v.  Bunbury{c)f  Hughes  Stewart. 
V.  Biddulph  {d\    Taylor  v.  Forster  (e),   Combe  v.  Corpo* 
ration  of  London  (g),  Llewellyn  v.  Badeley  (^). 


7%^  Lord  Chancellor.  ]k44. 

Koo.  14. 

In  this  case  an  action  bad  been  brought  in  the  Com- 
moD  Pleas  by  the  Defendant  against  the  Plaintiff  Steele 
OD  a  policy  of  insurance  effected  on  the  ship  Sherburne 
for  twelve  months,  at  and  from  Calcutta^  &c.  The 
defence  relied  upon  was,  that  the  ship  was  not  sea- 
worthy. The  present  bill  was  filed  for  discovery,  a 
commission,  and  an  injunction.  The  Plaintiff  moved  for 
the  production  of  the  letters,  papers,  &c.  admitted  by 
the  Defendant's  answer,  and  the  schedules  thereto  to  be 
in  his  possession  or  power.  The  question  is  confined  to 
certain  letters,  the  dates  of  which  are  set  forth  in  the 
further  answer  of  the  Defendant  He  contends  that  he 
is  not  bound  to  produce  these  letters. 

The  answer  admits  that  Warren^  the  master  of  the 
ship,  was  sent  out  to  India  by  the  Defendant  at  the 
suggestion  of  the  Defendant's  solicitors,  for  the  express 
purpose  of  collecting  evidence  on  behalf  of  the  Defendant 
in  support  of  the  action,  and  that  he  was  engaged  there 
fur  two  years  and  upwards,  in  collecting  such  evidence, 
and  that  as  many  of  the  witnesses  were  natives  of  India ^ 
and  had  been  employed  by  Warren  in  the  repair  of  the 

ship, 

ia)  1  Y.^J.  ITS.  (0  S  Car.  ^  Payne,  195. 

(6)  S  JM>.  4-  IC.  380.  ig)  1  Y./^a  n.  t.  150. 

(c)  8  Beav.  175.  (A)  1  Hare,  5S7. 
id)  4  Rms$.  190. 
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sbipy  it  would  have  been  impossible  withoat  bis  presence 
and  assistance,  to  have  obtained  the  evidence  necessary 
to  maintain  the  action.     In  a  subsequent  part  of  the 
answer,  the  Defendant  states,  *^  that  during  the  period 
the  master  was  absent  for  the  purpose  of  obtaining  evi- 
dence in  support  of  the  action,  he  wrote  and  sent  to  the 
Defendant,  and   also  to  his   solicitors,  divers  letters, 
on  the  subject  of  such  evidence,  and  the  same  were  duly 
received  by  him,  the  Defendant,  and  his  solicitors,  and 
are  in  the  possession  of  the  Defendant's  solicitors,  hot 
the  Defendant  submits  that  such  letters  are  confidential 
communications,  and  that  he  is  not  bound  to  prodace 
and  ought  to  be  protected  from  producing  the  same, 
and  that  he  is  not  bound  to  answer  whether  such  letters 
or  any  of  them  relate,  or  in  some  or  what  manner  refer, 
to  the  state  of  repair,  or  otherwise  to  matters  in  the 
said  bill  inquired  after."     The  Defendant,  in  his  further 
answer,  states  that  **  the  letters  in  question  were  written 
by  the  master  to  the  Defendant  and  his  solicitors  in  this 
country  whilst  he  was  in  Calcutta^  acting  by  the  direction 
and  as  the  agent  of  the  Defendant's  said  solicitors  in 
procuring  evidence  in   support  of  the  action   in  the 
amended  bill  mentioned,  and  that  the  contents  of  the 
letters  relate  to  and  concern  such  evidence."     It  does 
not  appear  to  me  that  there  is  any  inconsistency  in  these 
statements.      He   might  have   been  sent  out   by  the 
Defendant  for  the   purpose  of  collecting  evidence  on 
behalf  of  the  Defendant,  at  the  suggestion  and  by  the 
advice  of  the  Defendant's  solicitors,  and  might,  in  col- 
lecting such  evidence,  have  acted  under  the  direction  and 
as   the  agent  of  the   solicitors.     The   single   question 
therefore  is  whether  letters,  written  under  these  circum- 
stances, are  privileged  communications. 


First,  as  to  the  letters  written  by  the  solicitor's  agent 
to  the  Defendant.     When  a  solicitor  is  employed  to 

collect 
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Jan*  SI. 
Feb,  S4. 
Nov,  88. 

Letters  writ- 
ten or  cases 
stated  for  the 
opinion  of 
counsel  by  a 
party  or  his 
solicitor,  with 
a  view  to  a 
suit  then  in 
contein|)Itt- 
tion,  are  pri- 
vileged from 
production, 
not  only  in 
that  suit  but 
in  uny  sul>- 
sequent  liti- 
gation with 
third  parties 
respecting  the 
sauie  subject 
mutter,  and 
involving  the 
question  to 
which  such 
letters  and 
cases  relate. 

7i^  «  ^- 


HOLMES  V.  BADDELEY  and  Others. 

"D  Y  the  settlement  made  on  the  marriage  of  Bogar 
'^^  Holmes  and  Susannah  Abney  in  the  year  177S,  a 
real  estate,  called  Mill  Farm,  the  property  of  Smamak 
Abney^  was  conveyed  to  the  use  of  Roger  Holmes  for  his 
life,  with  remainder  to  Susannah  Abney  for  her  life,  with 
remainder  to  the  use  of  the  first  and  other  sons  of  the 
marriage  in  tail  general,  with  remainder  to  the  use  of 
the  daughters  of  the  marriage  as  tenants  in  cominoD  io 
tail  general,  and,  in  default  of  such  issue,  to  the  use  of 
Roger  Holmes  in  fee. 

The  only  issue  of  the  marriage  were  two  daughters, 
Susannah  and  Ann. 

Roger  Holmes^  by  his  will,  dated  the  8th  of  Odoher 
1778,  devised  all  his  real  estates  to  trustees  in  trust,  in 
case  two  or  more  of  his  children  by  his  marriage  with 
his  then  wife  should  live  to  attain  the  respective  ages  of 
twenty-one  years,  for  such  children,  their  heirs  and  as- 
signs, as  tenants  in  common ;  but  in  case  there  should 
be  no  such  child  who  should  live  to  attain  that  age,  and 
from  and  after  default  of  such  issue,  he  devised  bis 
estate,  called  Mill  Farm^  and  all  his  estate,  right,  title, 
and  interest  therein,  whether  in  possession,  reversion, 
remainder,  or  expectancy,  to  the  only  proper  use  and 
behoof  of  his  said  wife,  her  heirs  and  assigns. 

Roger  Holmes  died  within  a  month  afber  the  date  of 
his  will,  leaving  his  widow,  Susannah  Holmes  the  elder, 
and  his  two  daughters,  Susamiah  Holmes  the  younger 

and 
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ttit  Holmes  surviving  him.  The  widow  died  in 
ir  1800.  Both  the  daughters  attained  twenty- 
nd  died  intestate  and  unmarried,  and  without 

barred  the  estate  tail  under  the  settlement.  On 
ath  of  SuttmtuA,  the  survivor  of  them,  in  the 

of  June  18S8,  three  parties  Iwd  claim  to  the 
The  testator,  Roger  Holmes,  had  a,  brother 
d  Holmes,  who  had  a  son  Edward  Holmes  the 
!r,  and  several  daughters.  The  Plaintiff  in  this 
limed  as  the  onl;  son  and  heir  of  Edward  Holmes 
inger.  The  Defendants  claimed  under  the  daugh- 
r  Edward  Holmes  the  elder,  insisting  that  the 
ff  was  an  illegitimate  child.  The  third  claim  was 
yy  one  AnnHemitig,  as  heiress-at-Iaw  oiSusannak 
I  the  younger,  ex  parte  matemd. 

he  month  of  December  1839,  a  deed  of  com- 
:e  was  executed  between  the  Plaintiff  and  the 
lants  in  this  suit,  under  which  the  estate  was  to 
1,  and  the  proceeds  to  be  divided  between  them 
ain  proportions. 

I  bill  allied  that  the  Plaintiff  had  been  induced 
ede  to  the  compromise  by  fraud,  and  it  prayed 
ie  Defendants,  who  were  allied  to  be  in  pos- 
I  of  the  estates,  might  deliver  them  up  to  the 


i  Defendant  BaddeUif  and  wife  by  their  answer, 
eferriog  to  the  claim  of  Aim  Heming,  stated  that, 
be  execntion  of  the  deed  of  compromise,  and  be- 
le  Plaintiff  had  disputed  its  validity,  the  Defend- 
ad  applied  to,  the  heir  of  the  surviving  trustee  of 
Hohne^s  will,  in  whom  the  legal  estate  of  the 
rty  was  vested,  for  a  conveyance  of  such  estate ; 
L  I.  K  k  but  ^ 
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but  that  in  consequence  of  Jnn  Heming  still  persisting 
in  her  claim,  the  application  was  refiised,  and  tint 
afterwards  the  Plaintiff,  in  collusion  with  Ann  Hewng^ 
obtained  an  assignment  of  the  legal  estate  to  certain 
persons  as  trustees  for  them,  on  the  faith  of  a  firandDknt 
representation  that  the  Defendants  had  abandoned  tbdr 
claim ;  and  that  by  means  of  that  estate  they  had  got 
into  possession  of  the  property ;  and  that  the  Defend- 
ants had,  since  the  institution  of  this  suit,  filed  a  cross 
bill  against  die  devisee  of  Ann  Heming  (who  was  dead), 
and  against  the  Plaintiff  and  the  other  Defimdants  in 
this  suit,  praying  that  the  heirs,  ex  parte  patern&t  ^ 
Susannah  Hobnes  the  younger  might  be  declared  entitled 
to  the  estate,  and  that  the  same  might  be  conveyed  by 
all  proper  parties  to  the  trustees  of  the  deed  of  com- 
promise. 


In  answer  to  the  usual  charge  as  to  docnnientSy  &c. 
they  stated  that  they  had  in  their  possession  certain 
letters,  and  copies  of  letters,  which  had  passed,  since  tbe 
death  of  Susannah  Holmes^  between  their  solicitors  as 
such,  and  various  persons,  and  also  two  cases  on  be- 
half of  the  Defendants,  with  counsel's  opiDion  thereon ; 
which  cases  were  laid  before  counsel^  and  all  of  which 
letters  were  written  and  sent  after  the  Defendants  were 
aware  that  a  claim  to  tiie  estate,  adverse  to  their  titles 
was  about  to  be  made  on  the  part  of  Ann  Heming 
as  heir  ex  parte  matem&y  and  in  contemplation  of  1^ 
proceedings  to  enforce  their  title,  and  the  greater 
number  thereof  aflier  the  said  claim  had  actually  been 
made  on  the  part  of  Ann  Heming^  and  with  r^rence 
to  such  claim,  and  to  the  right  and  title  of  the  Defend- 
ants  in  issue  in  this,  cause  and  in  the  cross  cause,  and 
wholly  independent  of  the  compromise  by  the  Plaintiff's 
bill  sought  to  be  set  aside,  and  without  any  reference 
thereto.     And  they  submitted  that   the   said  cases, 

opinions, 
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IS,  and  letters,  were  prinleged  coinmiinleatioD^        1644. 
they  were  not  bonnd  to  produce.  ^teim 

Master  of  the  Rolls  having  ordered  those  letters 
ses  to  be  produced,  the  Defendsnt  Baddeley  and 
e  moved  before  the  Lord  Chuicellor  that  that 
night  be  discharged. 

Be&i^  and  Mr.  6.  Rus^  appeared  in  support 
notion. 

Bird,  eontrd. 

fiiUowiDg   cases  were  dted  and   cominented 

!ng  V.  Perring  (o),  Preston  v.  Carr  (i),  Whitbread 
ney{c),  Greaiough  y.  GojJtrfi  (<0,  ^"^  "•  ^^ 
Batlon  T.  Corporation  of  Liverpool  {g),  Hughet  r. 
jh  (A),  Herring  v.  Clobery  (i),  Jones  y.  Pugh  (i), 
T.  Tie  Corporation  <^  LonAm  {l),  Greenlaa  v. 
i),  Knight  T.  T^e  Marquis  of  Waierford.  («) 


LoKD  Chahcellob. 

lis  case  the  Plaintiff  claims  an  estate  as  heir-at- 
^taannak  HolmeSj  and  he  seeks  to  set  aside  a  deed 
:h  he  had  compromised  this  claim,  as  having  been 
entl;  obtuned.  The  Defendants  deny  the  fraud, 
and 
Bfjf.  ^  X.  ssa  (A)  4  JItu*.  IRQ. 

MMge,  £41.  (i)  Id.  96. 

Mg.  ^  jr.  98.  (0  1  F.  *  Ci*  C  C  631. 

Rvu.  198.  Cm)  1  Seat.  144. 

Sm.  467 ;  1  Ms.^K.ii.         (<•)  iT.^OA  it. 
K.k2 
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1844f.  and  dispate  the  PlaintiflTs  legitimacy.    They  also  daim 

HoutEs  ^  heirs-at-law  of  Susannah  Holmes*    Soon  after  &- 

V*  sannah  Hdmei  death  a  right  to  the  estate  was  advanced 

^ADDBLir,  jjy  ^^  Heming :  she  claimed  to  be  the  heir-at-law  ei 

parte  maiemd  of  Susannah  Holmes  :  and  her  daiin  to 
the  estate  was  founded  upon  the  terms  of  the  will  of 
Soger  Hohnesy  the  &ther  of  Susannah. 

Cases  were  laid  before  counsel  by  the  Defendants  and 
opinions  obtained  upon  the  question,  and  several  letters 
passed  between  the  Defendants'  solicitors  and  different 
persons  respecting  the  Defendants' right  to  the  property. 
These  opinions  were  obtained,  and  this  correspondence 
tarried  on,  in  contemplation  of  legal  proceedings  against 
Ann  Heming.  The  question  is  whether  they  ooght  to 
be  produced  in  this  suit. 

[His  Lordship  then  read  the  passage  of  the  answer, 
and  proceeded.] 

First,  then,  as  to  the  cases  and  opinions :  it  is  clear 
that  in  the  contemplated  suit  between  the  Defendants 
and  Ann  Heming  respecting  this  property,  the  cases 
and  opinions  would  have  been  privileged,  and  the  De- 
fendants would  not  have  been  obliged  to  produce  them. 
The  principle  upon  which  this  rule  is  established  is  that 
communications  between  a  party  and  his  professional 
advisers,  with  a  view  to  legal  proceedings,  should  be 
unfettered ;  that  they  should  not  be  restrained  by  any 
apprehension  of  such  communications  being  afterwards 
divulged  and  made  use  of  to  his  prejudice.  To  give  full 
effect  to  this  principle  it  is  obvious  that  they  ought  to  be 
privileged,  not  merely  in  the  cause  then  contemplated 
or  depending,  but  that  the  privilege  oug^t  to  extend  to 
any  subsequent  litigation  with  the  same  or  any  other 
party  or  parties.    In  the  case  of  Knighl  v.  The  Marjuis 

of 
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aterford,  which  was  a  suit  for  tithes.  Lord  Abinger 
ed  to  order  the  production  of  old  briefs  prepared 
sDit  between  a  former  i-ector  and  the  party  under 
1  the  Defendant  claimed:  and,  on  a  subsequent 
in  in  the  same  cause,  for  the  production  of  letters 
1  to  have  passed  between  parUes  under  whom  the 
idaut  claimed  and  their  solicitors,  on  the  subject  of 
gbt  to  the  tithes  in  question,  he  observed  that  be 
□t  think  it  material  whether  such  communications 
d  to  the  cause  in  progress  or  to  matters  which  took 
on  former  occasions,  (a)  The  necessary  confix 
:  will  be  destroyed  if  it  be  known  that  the  commu> 
on  can  be  revealed  at  any  time.  In  Combe  \.  The 
ration  of  London,  the  Vice-Chancellor  KnigM 
;  in  refiising  to  order  the  production  of  cases  and 
>ns  which  bad  been  prepared  and  taken  in  con- 
ation of  lidgation  upon  former  occasions  with 
parties,  observed  that,  in  his  judgment,  it  was  not 
iai  to  the  question  that  the  litigations  to  which 
"elated  were  litigations  with  other  parties  than  tbe 
ilK  in  the  then  present  cross  bill.  (A) 

those  opinions  I  concur,  and  upon  the  principle  to 
I  have  already  referred  as  the  admitted  ground 
which  the  privilege*  is  allowed.  The  cases  are 
to  have  been  prepared,  and  the  opinions  taken, 
r  the  Defendants  were  aware  that  a  claim,  adverse 
ir  title,  was  about  to  be  made  on  the  part  of  the 
•jc  parte  maiemd,  and  in  contemplation  of  legal 
idings  being  taken  by  the  Defendants  to  enforce 
title,  and  occasioned  by  and  with  reference  to  the 
snd  title  of  the  Defendants  in  issue  in  the  present 
and  in  the  cross  cause."  In  BoUon  v.  The  Cor- 
poration 

0  3  r.  j-  CaU.  3S.  (£]  I  Y.^CcU.  C.  C.  646. 
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pcration  qfldverpocl^  the  cases  and  opiiiioiis  whidi  were 
ordered  to  be  produced  were  not  stated  in  the  answer 
(according  to  Mr.  Siman^s  Report)  to  have  been  pre- 
pared and  taken  in  contemplation  of  any  Iq^al  pro- 
ceedings by  or  against  die  oorporati(HL      There  are 
nndottbtedly  some  expressions  attributed  to  the  Vioe- 
Chancellor  in  that  case,  and  also  to  the  Lord  Qiancdlor, 
which,  literally  taken,  might  lead  to  the  conclusion  thst 
they  considered  the  privilege  to  be  confined  to  the  par- 
ticular suit  which  was  expected  or  dq>endi]ig  when 
the  opinions  were  taken.    But  no  such  question  was, 
with  reference  to  these  cases  and  opinions  (the  cases  and 
opmions  ordered  to  be  produced),  suflBciently  raised  hj 
ihe  answer,  as  stated  in  the  report,  and  the  ol^ectionto 
produce  them  was  rested  entirely  on  other  grounds.    In 
the  case  of  Hughes  v.  Biddtdph  it  was  decided  that  com- 
munications between  the  Defendant  and  his  solidtor, 
either  during  a  cause^  or  with  reference  to  it^  ought  to  be 
protected ;  that  was  all  which  was  necessary  to  detennine 
for  die  purpose  of  the  motion  then  before  the  Conrt 


But  it  is  said,  the  subject  in  controversy  with  Jm 
Hemingf  though  it  related  to  the  same  property,  was  not 
the  same  as  in  the  present  suit  Even  supposing  this 
to  be  a  material  distinction,  it  is  sufficient,  I  think,  to 
observe  that  the  Defendants  in  their  answer  state  ^  that 
the  opinions  were  taken  in  contemplation  of  legal  pro- 
ceedings to  enforce  their  title : ''  they  must,  therefore^ 
have  not  only  shewn  that  the  heir  ex  parte  paUnA 
had  the  right,  but  that  they  filled  that  character  —  one 
of  the  points  in  controversy  in  the  present  suit  The 
answer  further  states  that  the  cases  and  opinioos  had 
reference  to  the  title  of  the  Defendants  ^*at  issoe  in 
the  present  cause."  In  the  cross  causey  to  which  the 
devisee  under  the  will  of  Arm  Heming,  is  a  partjr,  the 
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iffi  pray,  among  other  things,  a  declaration  that, 
death  o(  Susannah  Holmes,  the  Haintiffi  and  the 
co-heirs  became  abaolutely  entitled  to  the  estates 
stioD,  and  also  a  dedaraticm  in  substance  that,  by  Badpbut. 
U  of  Bager  Hotmet,  the  estates  descended  to  the 
•X  parte  patemd,  of  SusannaA  Holmes.  No  answer 
xn  filed  in  that  cause  when  the  present  motion 
lade.  The  very  question  in  dispute  with  jlum 
g  may  be  rused  in  that  cause ;  and  if  the  cases 
pinions  are  prodnced  in  the  original  cause  they 
iacloee  circumstances  by  which  the  Defendants  in 
nsemay  be  prejudiced  in  the  cross  cause.  I  think 
ses  and  opinions,  therefore,  ong^t  not  to  be  pro- 
No  attempt  was  made  at  the  bar  to  distinguish 
rrespondence  from  the  cases  and  opimons.  I  think 
within  the  same  principle,  and  that  it  ought  not 
irodnced ;  Curling  v.  Pening,  (a) 

(a)  tM.^K.  380. 
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SHEFFIELD  Canal  Company  v.  SHEFFIELD  and 
ROTHERAM  Railway  Company. 

TN  this  suiti  which  was  instituted  for  the  specific  per- 
formance  of  an  agreement,  the  principal  question 
was  whether  a  proposal  which  had  been  made  by  the 
solicitor  of  the  Defendants  to  the  solicitor  of  the  Ptain- 
tiffs,  had  been  absolutely  rejected  at  a  certain  meeting, 
held  on  the  26th  oiJune  1836,  or  whether  it  had  been 
left  open  for  further  consideration.  At  the  hearing  the 
Court,  upon  the  evidence,  was  of  the  former  opinion, 


1845. 

ilfay  11. 

June  15.  28. 

1844. 

JN^ov.  11. 

Under  the 
usual  order 
for  the  pro- 
duction of 
books,  &c., 
with  liberty  to 
seal  up  on 
affidavit  such 
parts  as  did 
not  relate  to 
the  matters  in 
question,  the 

h!rd^"lSru«d  «««»  d'''™»ed  the  bill,  with  costs. 

a  book  with 

sealed  up,  and       By  the  Act  of  incorporation  of  the  Railway  company 

had  made^e  \^  ^^s  enacted,  that  all  resolutions  come  to  by  the  pro- 
required  am-  .  I 
davit.    The      prietors  should  be  entered  in  a  book,  and  that  such 

PiaintifTsafier.  ^^tries  should  be  evidence  in  all  courts  of  law,  of  the 
wards  on  an 

affidavit  of       resolutions  to  which  they  referred.     The  Defendants 

strongW  to"fhe  l^^^^^g^  by  their  answer,  admitted  the  possession  of  this 

inference  that  book, 

one  of  the 

paged  sealed  up  did  relate  to  the  question  in  dispute,  moved  that  the  Defendsnu 
might  produce  the  book  unsealed ;  but  the  motion  vras  refused,  although  the  De- 
fendants declined  to  answer  the  affidavit. 

The  Act  of  incorporation  of  a  railway  company  required  that  all  resolutions  come 
to  at  meetings  of  the  proprietors  shoula  be  entered  m  a  book,  and  the  entries  were 
made  evidence  of  the  resolutions  to  which  they  referred.  In  a  suit  against  the 
company  for  the  specific  performance  of  an  agreement,  the  Defendants  were  ordered 
to  produce  their  books,  with  the  usual  liberty  to  seal  up  such  parts  as  did  not  relate 
to  the  matters  in  question.  The  books  were  produced  accordinglv,  but  the  pages 
left  open  furnished  no  evidence  of  the  agreement.  After  the  bill  had  been  dismi^ 
for  wane  of  evidence,  the  Plaintiffs,  on  an  affidavit  of  having  recently  discovered  that 
the  agreement  had  been  recognised  by  a  resolution  passed  at  a  meeting  of  the  pro- 
prietors, applied  for  leave  to  file  a  supplemental  bill,  m  the  nature  of  a  bill  of  renew, 
for  the  purpose  of  making  the  resolution  part  of  their  case.  And  the  Court, 
although  of  opinion  that  the  PlaintifFs  might,  with  due  diligence,  have  made  the  (^ 
covery  soon  enough  to  have  availed  themselves  of  it  in  the  original  suit,  nevertheless 
cranted  the  motion,  on  the  ground  thnt  if  the  Defendants  had  eutered  the  resoluuon 
m  their  books,  as  they  ought  to  have  done,  the  consequence  of  any  want  of  carcaod 
attention  on  the  part  of  the  Plaintiffs,  or  their  agents,  would  have  been  obviated. 
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,  the  PlaintifTs  had  obtained  an  order  for  its  pro* 
lo,  but  liberty  was  given  to  the  Defendants  to  seal 
D  the  oath  of  their  law  clerk,  such  parts  as  did  not 
!  to  the  matters  in  question.  The  book  so  sealed 
iccordingly  produced,  but  in  the  parts  which  were 
ipen  there  was  no  mention  of,  or  reference  to,  the 
ment.  The  bill  having  been  dismissed  with  costs 
;  bearing,  the  Plaintifls  had  presented  a  petition  of 
iring,  and  they  now  moved  before  the  Lord  Chan- 
'  that  the  Defendants  might  be  ordered  to  produce 
ook  unsealed  at  the  hearing  of  the  appeal,  and  that 
e  meantime  the  plaintifis  might  be  allowed  to  in- 


Bothkrui 
Railwiky 
Compapy. 


le  motion  was  founded  on  an  affidavit^  stating  that 
laintifis  had  recently  discovered  that  a  resolution 
>een  come  to  by  the  proprietors  at  a  meeting  held 
ly  after  the  proposal  above  mentioned  had  been 
:,  in  which  the  acceptance  of  that  proposal  was  re- 
1  to  and  the  transaction  recognised  as  a  complete 
ment.  The  affidavit  further  stated  that  the  page 
le  book  in  which  the  resolution  would  have  been 
],  if  it  had  been  entered  at  all,  was  one  of  those 
li  were  sealed  up. 

0  affidavit  was  filed  in  opposition  to  the  motion. 

J.  Wak^eld  and  Mr.  T.  Parker,  in  support  of  it, 
Ended  that  in  a  case  so  pregnant  with  suspicion,  if 
Defendants  would  not  by  nflidavit  deny  that  the 
:  contained  any  entry  of  such  resolution,  tliey  ought 
t  ordered  to  produce  it  unsealed. 


[r.  Beikell  and  Mr.  Bacon,  contra,  refused,  on  the 

of  their  clients,  to  make  any  affidavit,  insisting  that 

the 
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1848.       the  application  was  withoat  precedent ;  Piardl  ▼•  MaC' 
namara  {a)  and  Baoaes  v.  Femie  (b). 

Mr.  Wakefield  in  reply. 

JTie  Lord  Chancellor  said  he  would  help  the 
Plaintiffs  if  he  could,  but  he  did  not  see  how,  god- 
RoTHBBAM    sistently  with  the  practice,  it  was  possible. 

Ckunpany.  Motion  refused,  with  oostSi 


Jime  15.  ss«  On  a  subsequent  day  a  motion  was  made  on  behalf 
of  the  Plaintifis  for  leave  to  file  a  supplemental  bill  in 
the  nature  of  a  bill  of  review,  for  the  purpose  of  making 
the  resolution  part  of  theur  case,  and  that  the  iqppeal  then 
pending  might  stand  over  until  such  bill  should  be  filed, 
and  that  the  supplemental  suit  and  the  appeal  might  be 
heard  together,  and  that  in  the  meantime  the  taxation 
of  costs  under  the  decree  below  might  be  stayed. 

The  Defendants,  on  thb  occasion,  filed  aflMavits  for  the 
purpose  of  shewing  that  the  Flaintiffi  knew,  or  might  with 
due  diligence  have  known,  of  the  resolution,  in  time  to 
have  made  it  part  of  thdr  original  case;  but  they  did  not 
deny  that  their  book  contained  an  entiy  of  the  resdatioD. 


The  substance  of  the  affidavits  on  both  sides  will 
appear  fix>m  the  Lord  Chancellors  judgment. 

The  same  counsel  appeared  fi>r  the  diflferent  parties 
as  before. 

1S44.  The  Lord  Chancellor. 

This  was  a  motion  for  leave  to  file  a  supplemental  InII 

in  the  nature  of  a  bill  of  review.    The  principal  question 

• 
n 

(a)  ^ijgfiam  on  ZMicoMr^,  p.  840,  {b)  9  M.^Cr.est^ 
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!  cause  wu  whether  the  proposal  made  by  Meagrs. 

er  and  Victert,  od  the  part  of  the  Railway  compaDy 
a  \eaia  of  the  26th  oiJune  1 8S6,  was  absolutely  re- 
1  by  Bet^taun  Watt,  the  solicitor  to  the  Canal  com- 
at  the  meetbg  which  took  place  oa  the  same  day, 
le  trea^  thereby  closed ;  or  whether  it  was  left  open  ^^^m» 
ler  that  B.  Wake  might  consult  Lord  Wkaradiffi 
e  he  finally  dedded  whether  he  would  accede  to  or 
it.  Upon  the  eTidence  on  the  hearing  of  the 
the  Master  of  the  Rolls  was  of  opinion  that  at  the 
ng  die  proposal  was  definitively  rejected,  and  the 
'  closed,  and,  as  a  necessary  consequence,  that  the 
tiffii*  solicitor  could  not,  by  afterwards  declaring  his 
taoce  of  the  oflbr,  which  he  bad  previously  rgected» 
1  an  agreement  on  the  Defendants. 


ROTBSKAM 

BaOwaj 

COBipUlJ. 


is  stated,  in  support  of  the  present  motion,  thatsince 
ecree  was  pronounced,  the  Habtiffi  have  discovered 
and  material  evidence  in  support  of  their  case, 
1,  tf  produced  at  die  hearing,  would  have  led  to  a 
VISA  result,  and  entitled  them  to  a  decree  in  thor 
T.  This  evidence  consists  of  the  report  of  the 
tors  of  the  Railway  company  made  at  a  general 
log  of  the  proprietors,  and  of  certun  resolutions 
d  at  that  meeting  by  which  the  report  was  adc^ted. 
le  question  in  a  great  measure  depended  upon  the 
ment  of  what  passed  at  the  meeting  of  the  S6th  of 
,  1836,  the  subsequent  representation  of  the  tran&- 
□  by  the  Defendants  was  undoubtedly  very  materiaL 
le  report  they  state  the  proposal  that  was  madc^ 
ounter  proposition  of  the  Plaintifl^  the  ngection  of 
proposition,  a  threat  on  the  part  of  the  Plaintiffi  to 
se  the  bringing  up  of  the  report,  and  their  final  ac- 
mce  of  the  proposal  mode  by  the  Defendants.  It  is 
Bu^ested  that  the  treaty  had  been  broken  off,  or 
the  acceptance  came  too  lat&  On  the  contrary, 
th^ 
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they  speak  of  the  matter  as  an  arrangementy  that  is» 
as  something  settled,  something  agreed  upon,  tfaoogh 
resting,  as  they  represent  it,  upon  the  conespondaioe 
between  the  solicitors.  They  state  that  it  will  be  ne* 
cessary  to  carry  it  into  effect  by  a  formal  document, 
which  imports,  I  think,  that  the  matter  was  settled, 
though  informally. 

It  is  impossible  to  doubt  that  this  evidence  would 
have  been  veiy  important  at  the  hearing  pf  the  cause. 
Whether,  taken  in  connection  with  the  rest  of  the  proofs, 
it  would  necessarily  have  led  to  a  different  result,  I  will 
not  undertake  on  this  motion  to  decide.  It  is  suffident 
to  say  that  the  introduction  of  it  would  raise  a  question 
of  fact  of  considerable  nicety  for  the  decision  of  the 
Court,  and  would  be  sufficient  ground  for  a  supplemeiftal 
bill  in  the  nature  of  a  bill  of  review  to  be  filed,  provided 
the  Court  is  satisfied  that  the  evidence  has  been  dis- 
covered since  the  decree,  and  that  there  has  been  no 
want  of  attention  or  diligence  on  the  part  of  the  Plain- 
tiffs or  their  agents.  It  is  necessary  therefore  to  enquire 
whether  the  Plaintiffs  or  their  solicitors  knew  of  the 
report  or  resolutions  before  the  decree,  and  whether 
the  omission  to  avail  themselves  of  this  evidence  is  im- 
putable to  their  own  inattention  and  neglect ;  for  if  so, 
they  are  not,  according  to  the  usual  rule,  entitled  to  the 
relief  they  seek. 


It  appears  that  some  of  the  members  of  the  Canal  com- 
pany were  proprietors  of  shares  in  the  railway,  and  were 
present  when  the  report  was  read  and  the  resolutions 
passed.  This  applies,  among  others,  to  Marsh  and 
Spencer,  both  of  whom  were  among  the  original  directors 
of  the  railway  by  whom  the  report  was  drawn  up  and 
presented,  and  were  also  proprietors  of  shares  in  the 
Canal  company*  They  therefore  must  have  known  of 
the  report  and  resolutions,  and  Marsh  was  upon  the 

committee 
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oittee  of  management  ofthe  Canal  company  in  1B40 
i  tbe  suit  was  proceeding.  Several  of  the  persons 
were  members  of  the  committee  of  management  in 
',  and  following  years,  deny  all  knowledge  of  the 
rt  and  resolutbns  till  after  the  judgment  was  de- 
>d.  No  affidavit  has  been  made  by  Mr.  Hugh 
■fTf  who  appears  to  have  continued  a  member  of  the 
aitteefor  several  years,  and  in  1836  was  chairman, 
reason  assigned,  viz.  that  he  had  removed  to  the 
ibourhood  of  Derh/,  is  not  very  satisfactory.  John 
sh,  also,  who  is  stated  to  have  been  one  of  the  com- 
le  of  management  in  1840  while  the  suit  was  in  pro- 
I,  does  not  join  in  the  affidavit.  He  could  not  have 
so,  as  be  was  one  of  tbe  directors  of  the  Rulway 
lany  by  whom  the  report  was  presented.  The 
nents  say  not  only  that  they  themselves  were  not 
e,  but  that  they  believe  that  none  of  tbe  proprietors 
aware,  of  the  report  or  resolution  until  after  the 
ntent.  This  would  include  Mr.  Marth,  and  can 
be  expluned  upon  the  supposition  that  they  were 
pprised  of  his  having  been  a  director  of  the  Railway 
lany  in  1836,  and  having  concurred  in  presenting 
report  The  report  and  resolutions  were  printed 
ich  of  the  three  newspapers  published  at  Sheffield. 
e  of  the  canal  proprietors  were  subscribers  to  one 
le  papers— , the  Isis ;  and  several  were  in  the  habit 
ttending  tbe  news-rooms  in  which  all  the  Sheffield 
:rs  were  reguhirly  taken  in.  It  appears,  also,  that 
-eport  and  resolutions  were  printed  and  circulated, 
a  copy  sent  by  post  to  each  of  the  proprietors, 
ral  of  whom,  as  I  have  already  stated,  were  also  pro- 
tors  of  canal  shares.  It  seems  very  improbable 
efore  that  none  of  the  proprietors  should  have 
vn,  at  the  time,  of  what  had  passed  ot  ibe  general 
ting  oi  August  1SS6,  as  represented  in  the  affidavit, 
1  on  the  part  of  the  Pluntifis.  But  as  tbe  passage 
uestioD  formed  only  a  small  and  subordinate  part  of 
the 
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the  report  relating  to  a  eollateral  matter,  it  is  not  «!»• 
sonable  to  soppoM  that  it  may  have  escaped  their  reool* 
lectioD  after  so  considerable  an  interval  of  time. 

With  respect  to  Mr.B.Wake9  the  solicitor  of  the  Caul 
.  company,  it  is  proved  that  he  saw  the  copy  of  the  las, 
m  whidi  the  report  and  resolutions  were  published; 
and  in  a  conversation  with  Mr.  Badger^  the  solicitor  to 
the  Railway  company,  before  the  suit  was  commeneed, 
he  is  stated  to  have  referred  to  those  documents,  and  to 
have  insisted  that  the  statement  contained  in  them  iras 
inaccurate.    This  is  sworn  by  Mr.  jftz^^^in  his  aflUsTit, 
and  is  confirmed  to  a  certain  extent  by  Mr.  Vidten, 
who   says,    that  immediately  after  the   oonversatioDy 
Badger  told  him  what  had  passed  between  him  and  Mr. 
Wake.    Mr.  Wake  being  dead,  this  statement  does  not 
admit  of  direct  contradiction.     But  affidavits  have  been 
filed  by  Mr.  Wm.  Wake  and  his  brothers,  referring  to 
the  books  of  the  deceased,  which  are  represented  to 
have  been  kept  with  considerable  minuteness  ^f  detuli 
and  in  which  no  entry  is  to  be  found  of  any  meeting 
with  Mr.  Badger  at  the  time  when  this  conversation  is 
stated  to  have  been  held ;  and  they  say  that  such  entry 
would,  according  to  the  usual  course,  have  appeared,  if 
the  meeting  had  really  taken  place.    It  k  also  sworn 
that  they  themselves  knew  nothing  of  the  report  and 
resolutions,  and  that  they  are  convinced  from  his  whole 
conduct,  and  fix>m  all  that  passed  between  them  snd 
Mr.  B.  Wake  on  the  sul]gect  of  this  cause,  that  he  had 
no  knowledge  of  them.    From  the  contents  and  efiect 
of  the  report,  and  resolutions,  it  is  reasonable  to  infer, 
that  they  were  not  present  to^  the  mind  of  Mr.  JB.  Wakti 
either  when  the  bill  was  filed  or  in  the  progress  of  the 
cause ;  for  it  would  be  difficult  in  any  other  w^  to 
account  for  his  not  having  made  them  a  part  of  his  case. 
This  omission  is  the  more  remarkable^  as  he  had  referred 
in  the  bQl  to  a  report  presented  to  the  Oanal  oompsny, 

ID 
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lich  the  Bgreement  was  •tated^-ond  had  relied  npon 
Baler's  acquieseeoce  in  the  correctness  of  that 
nenL  These  docnments  were  material  for  the  same 
yse,  and  leading  with  much  greater  effect  and  more 
tly  to  the  same  conclasion.  Bat,  after  considering 
circnmstances,  I  think,  though  with  some  hesitation, 
in  the  absence  of  an;  evidence  to  impeach  the  cha- 
r  of  Mr.  Badger,  and  nothing  of  this  sort  is  even 
sted,  I  onght  not  to  allow  the  inference  to  be 
1  from  this  evidence  to  outweigh  the  direct  and 
ve  testimony  in  his  affidavit,  confirmed  as  it  is  by 
atement  of  his  partner  Mr,  Viciert. 

e  manner  in  which  after  the  death  of  B.  Wake 
ridence  is  said  to  have  been  discovered,  is  not  a  litde 
lar.  Some  person,  it  is  stated,  lefl  a  copy  of  the 
ar  at  the  residence  of  Mr.  Wake  in  ^leffidd,  when 
gentleman  was  in  London,  We  are  not  told  who 
erson  was,  nor  is  it  stated  that  Mr.  Wake  does  not 
and  cannot  inform  us.  This  is  very  unsatisfactory, 
really  does  not  know,  he  ought  to  have  said  this 
affidavit,  as  a  reason  for  not  offering  the  testimony 
is  person  as  to  the  circumstances  connected  with 
ading  and  production  of  the  document. 


is  review  of  the  evidence  would,  upon  the  whole, 
led  me  to  the  conclusion  that,  according  to  the 
practice  of  the  Conrt,  the  present  motion  ought 
»  be  granted.  But  there  is  a  circumstance  in  this 
which  during  the  whole  discussion  has  pressed 
^  upon  my  mind.  It  was  the  duty  of  the  De- 
nts— a  public  duty  prescribed  by  the  actof  parlia- 
— to  have  entered  the  report  and  resolutions  in  the 
I  of  the  company.  Had  they  performed  their  du^  in 
espect  (for  I  must  upon  the  affidavits  of  Messrs. 
fTBXiA  rtcien  assume  that  no  entry  has  been  made), 
'laiQiiffi  woold  have  had  the  betiefit  of  these  docn- 
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roetitSy  and  the  consequence  ot  any  want  of  care  and 
attention  on  the  part  of  themselves  or  their  solidtor 
might  have  been  obviated.  No  reason  has  been  assigned, 
or  excuse  offered,  for  this  omission.  I  think  therefore, 
under  these  circumstances,  I  shall  exercise  a  sound  and 
just  discrjetion  in  allowing  the  supplemental  bill  to  be 
filed ;  mison  v.  Webb,  (a) 

(a)  2  Cor,  4. 


184S. 
JVoo.SS. 

On  an  appeal 
from  an  order 
allowing  ex- 
ceptions to  a 
Master's  re- 
port, those 
parties  only 
are  entitled 
to  be  heard 
who  were 
heard  in  the 
Court  below. 


ATTORNEY-GENERAL  v.  POTTER. 

TjlXCEPTIONS  having  been  taken  to  the  Master^s 
"^  report  by  some  of  the  Defendants  who  were  in  the 
same  interest  with  the  Informant,  and  the  exceptions 
having  been  allowed  by  the  Master  of  the  Rolls. 

On  the  hearing  of  an  appealj  by  the  other  Defendant, 
from  that  decision, 

Mr.  BomiUtf  appeared  for  the  Attorney-General ;  but 
the  Appellant  objected  to  his  being  heard,  on  the  ground 
that  he  had  not  been  heard  at  the  Rolls,  to  which  it  was 
replied,  that  at  the  Rolls  be  was  in  the  same  interest 
with  the  party  who  was  there  appealing ;  whereas  he 
now  appeared  to  support  the  decision  which  was  the 
subject  of  the  present  appeal. 

The  Lord  Chancellor  held  that  this  was  to  be  con- 
sidered as  a  mere  rehearing  of  the  exceptions  to  the 
Master's  report,  and  therefore  that  the  counsel  for  the 
Attorney-General,  not  having  been  heard  below,  ought 
not  to  be  beard  now. 


Mr.  Bomilbf  was,  accordbgly,  not  heard. 
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Ctvporation  of  GLOUCESTER  v.  WOOD  F<A. ». 

and  Others.  2hc.  si 

IS  was  a  suit  for  the  payment  of  a  legacy  of  Where,  m 

00.000/.,   which   was  clauned   by  the   Flamtiffs  e»cXl^* 

a  codicil  to  the  will  of  the  late  Javiei  Wood.   The  '"lo  PT"* 
.  I       .  .  .  ..    I      ""■  legM] 

aants  were  the  three  turviTuig  executors  of  the  the  amoui: 

ind  the  same  persons,  with  a  fourth  executor,  who  ^™^^ 
led  since  the  testator,  were  the  residuary  legatees,  into  Cour 
mount  of  the  legacy  claimed  was  paid  into  Court  ^^  ^^*  ^ 
early  stage  of  the  suit,  and  invested  in  New  Si  "»  Bfter< 
■  -  III.         I-  .  t    r        wardi  OH- 

Dt.  annnitiea.     At  the  hearing  ot  tne  cause  betore  milled  at 

:;hanoellor  JVigram,  the  hill  was  dismissed ;  where-  |^  ^^^ 

the  Flaindffi  moved,  upon  an  affidavit  of  their  grandnga 

on  to  appeal  to  the  House  of  Lords,  that,  not-  |]°'pi^^^ 

inding  the  decree,  no  part  of  the  stock  might  be  to  itav  tht 

ared  until  the  further  order  of  the  Court.     Upon  ^e*^ 

earing  of  that  modon,  the  Vice-Chancellor  re-  pending  ai 

I  of  the  Plainti^  as  the  condition  of  bis  granting  Houk  of 

t  they  should  undertake  to  submit  to  any  order  ^^*^ 

le  Court  might  thereafter  make  for  the  payment  of  required  < 

\t  and  of  the  costs  of  the  application,  and  consequent  ^'„qJ|^' 

iO,  which    undertaking  the  Flaintifis  having  de-  taking  to 

to  give,  the  motion  was  refused  with  costs.     The  ^^^  ^^^ 

ifb  then  renewed  their  motion  by  wav  of  appeal  Conn  mij 

,      _      ,    _,  „  ,  ■'       /  '^^        thereafter 

i  the  Lord  Chancellor,  at  the  same  time  praying  make  for 

le  Vice- Chancellor's  order  might  be  discharged.      ^"^^'^ 

wiih  liber 

■  Smamton,  Mr.  Humphrey,  and  Mr.  Join  Baih/,  f^^anb  i 

a  motion.  ^ply  *<» 

.  ,      tranner  o 

Mr.  fund  fort 

purpow  o 

lent  on  other  wcurity,  but  refuted  to  require  the  Flaiotiffi  to  enter  inic 

tking  b;  war  of  indeinnity  againit  a  po»ible  fall  in  the  Fund* :  and  av 

that  the  Plaiutifi,  who  were  a  corporation,  were  incapable  of  giving 

dung  which  would  be  trading  on  the  corporate  property,  wai  overruled. 

U\.  LI 
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Mr.  Tinfuj/f  Mr.  Walker^  Mr.  Bxjmlbf^  Mr.  JU» 
Parker 9  Mr.  Boit^  and  Mr.  JcUiffe^  for  the  Defendants. 

In  anpport  of  the  motion  it  was  urged,  that  the  only 
object  of  the  corporation  was  to  prevent  the  distribadon 
of  the  fraud  pending  the  appeal,  not  to  prevent  the  De- 
fendants from  investing  it  in  any  security  they  thought 
proper,  provided  that  on  taking  the  fund,  or  any  part  of  it, 
out  of  Court  for  the  purpose  of  investment,  they  deposited 
the  securities  in  its  place.  That  if  the  Defendants  wbhed 
to  make  higher  interest  of  the  money  than  the  funds 
afforded,  the  order  now  asked  would  not  prevent  them; 
but  that  to  impose  such  a  condition  as  that  su^ested 
by  the  Vice-Chancellor  upon  the  Plidntifis,  who  had  no 
power  to  alter  the  investment  of  the  fund,  was  to  exict 
so  high  a  price  for  its  preservation  as  to  render  it 
doubtful  whether  the  appeal  would  be  worth  prose- 
cuting. 

On  the  other  hand,  it  was  insisted  that  if  either  party 

• 

had  reason  to  complain  of  the  term  imposed  by  the 
Vice-chancellor,  it  was  the  Defendants.  That  there 
was  no  precedent  for  retaining  a  fund  in  Court  upou 
any  terms  whatever,  at  the  instance  of  a  Plaintiff,  where 
^he  bill  had  been  dismissed.  But  even  supposing  thtt 
it  was  competent  to  the  Court  to  make  such  an  order, 
so  unusual  an  indulgence  ought  not  to  be  granted 
without  giving  the  Defendants  a  complete  indemnity. 
The  indemnity,  however,  which  had  been  proposed  by 
the  Vice-Chancellor  was  wholly  inadequate:  it  might 
be  doubted  whether  the  undertaking  of  a  corporation 
was  not  altogether  worthless,  inasmuch  as  they  could 
only  be  bound  by  their  common  seal :  but  at  sll 
events  the  indemnity  ought  to  extend  to  the  contin- 
gency, of  a  possible  fall  in  the  Funds,  as  well  as  to  loss 
of  uHerest 

The 
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Lord  Chancellor  said  that  the  general  rule 
Y  was,  that,  where  money  had  been  paid  into 
o  abide  the  reault  of  a  suit,  and  a  decree  was 
-ds  made  in  the  Defendant'!  favour,  the  De- 
was  entitled  to  take  the  fund  out  of  Court,  not- 
iding  the  pendency  of  an  appeal  from  the  decree, 
night,  however,  be  special  exceptions  arising  out 
particular  circumstance*  of  the  case,  and  the 
m  of  the  party;  and  the  Court  would  exercise  its 
}n  upon-those  circumstances,  either  by  requiring 
eodaDt,  in  taking  out  the  fund,  to  give  security 
ice  it  in  case  the  decree  should  be  reversed ; 
:Iie  other  hand,  by  retaining  the  fund  in  Court, 
itipulation  as  to  the  Plaintifii>'  indemnity,  if  the 
ibould  be  affirmed.  The  nature  of  the  condition 
iposed  in  such  exceptional  cases  was  in  the  dis- 
of  the  Court,  and  it  would  require  a  strong  case 
ly  the  court  of  appeal  in  varying  the  conclusion 
:b  the  Judge  below  had  arrived  in  the  exercise 
discretion.  In  the  present  case,  Iiowever,  his 
ip  thought  that  if  the  application  had  been  made 
in  the  first  instance,  and  it  bad  occurred  to  his 
}  consider  the  propriety  of  annexing  such  a 
ion  OS  that  suggested  by  the  Vice- Chancellor,  he 
have  come  to  the  same  conclusion  that  his  Honor 
te.  Unless,  therefore,  the  Defendants  were  pre- 
o  give,  at  least,  the  andertaking  which  the  Vice- 
llor  had  proposed,  it  would  be  unnecessary  to 
r  whether  such  undertaking  was  one  which, 
regard  to  the  other  point*  raised  in  the  argu- 
be  Defendants  were  bound  to  accept 


counsel  for  the  Ptaintifis  not  being  authorised  to 
y  undertaking,  the  motion,  at  their  request,  stood 
I  order  that  they  might  consult  their  climtB. 

LIS  On 
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1844.  On  a  subsequent  day, 

ThcCor- 
ration  of        Mr.  Swansion  said,  that  the  Plaintiffs  were  willing  to 

r.^^"*  give  an  undertaking  to  the  extent  required  by  the  Vice- 

WooD.       Chancellor,  but  no  further :  whereupon  the  argameDt 

March  9.      ^^  resumed  upon  the  two  other  questions. 

First,  whether  the  indemnity  ought  not  to  extend  to 
the  contingency  of  a  fall  in  the  Funds. 

Secondly,  whether  any  undertaking  which  the  Plain- 
tiflfs  could  give,  in  their  corporate  character,  would  be 
satisfactory. 

On  the  first  point  it  was  contended,  on  the  part  of 
the  Defendants,  that,  although  it  was  not  the  practice 
of  the  Court  to  provide  against  fluctuations  in  the  Funds, 
where  money  was  ordered  to  be  paid  into  Court  before 
the  right  to  it  was  decided,  yet,  where  the  right,  so  far 
as  this  Court  was  concerned,  had  been  finally  adju* 
^  dicated,  and  the  application  to  retain  the  fund  vas 
made,  not  to  the  justice,  but  to  the  indulgence  of  the 
Court,  a  difierent  rule  ought  to  be  applied,  and  the 
Court  had  in  such  a  case  no  jurisdiction  to  retain  the 
fund  without  reserving  to  itself  the  power  of  giving 
complete  indemnity  to  the  party  whose  rights  were 
interfered  with.  If,  however,  indemnity  was  what  the 
party  was  entitled  to,  there  was  much  more  reason  for 
securing  him  against  a  fall  in  the  price  of  stock,  than 
for  requiring  an  undertaking  to  make  good  the  differ- 
ence between  the  interest  of  the  Funds  and  that  which 
he  might  obtain  by  other  modes  of  investment;  not  only 
because  the  damage  that  he  might  sustain  in  the  one 
case  was  much  greater  than  in  the  other,  but  becanse 
the  amount  of  such  damage  was  in  the  one  case  easily 
ascertainable  by  the  event,  whereas  in  the  other  it  might 

be  extremely  difficult,  if  not  impossible,  to  be  proved. 

On 
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the  second  point  it  was  insisted  tbat  if  any  under-        1844. 

was  to  be  given,  it  should  be  the  undertaking  of     ^m*^'^^*'^ 
iual  members  of  the  corporation,  as  was  the  prac-     poration  of 

giving  security  for  the  costs  of  an  appeal  to  the   """"^EstBa 
!  of  Lords,  and  not  the  undertaking  of  the  Plain-        Wood. 

their  corporate  character ;  for  in  that  character 
■en  mere  trustees,  and  had  no  power  to  bind  the 
mI   of  the   corporate   property  by   any  engage- 

Ex  parte  Corporation  ofHytht  (a) ;  nor  even  the 
^  except  for  the  particular  purposes  specified  in 
:t,  and  it  could  not  be  said  that  the  undertaking 
ition  was  one  of  those  purposes.  (£) 

LoBD  Chancellor.  Dm.  91. 

ink  the  fund,  in  this  case,  ought  not  to  he  parted 
intil  the  appeal  has  been  disposed  of.  The  De- 
cs are  executors :  if  the  money  is  paid  out  to 
I  think  they  would  not  feel  justified  in  distribut- 
ill  the  question  is  decided :  they  would  invest  iL 
already  invested,  I  think- it  would  not  be  right 
w  it  to  be  taken  from  under  the  control  of  the 
in  order  that  it  might  be  invested  where  it  would 
under  the  control  of  the  Court.  But  then  the 
lants  ought  to  be  at  liberty  to  apply  for  the  pay- 
)f  any  part  or  parts  of  it  out  of  Court  for  the 
e  of  investment  upon  other  securities :  and  tbat 
be  made  part  of  the  order. 

h  respect  to  the  additional  term  which  was  in- 
iipon  with  a  view  to  making  the  Defendants  liable 
jT  loss  that  might  arise  from  a  fall  in  the  Funds, 
ot  accede  to  it.  The  Court  has  always  considered 
:nds  as  money.  If  the  Funds  fall  the  Defendants 
wilt 

\Y.i  Cell.  55.  (5)  5  &  6  If.  4.  C.  76.  (.  9S. 
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wiU  lose ;  if  they  rise  they  will  gain :  hitherto^  I  beteve, 
they  have  rather  gained. 

I  shall  therefore  discharge  the  order  of  the  Vice- 
Chancellor,  except  so  &r  as  regards  the  costs,  and  shali 
make  the  order  now  asked,  upon  the  terms  I  hiie 
mentioned,  the  Plaintifi  peying  the  costs  of  this  ap- 
plication. 


See  the  next  case. 


1845. 
AprU  17. 

The  Lord 
Chancellor 
will  not,  in 
general,  stay 
proceedings 
m  a  cause 
pending  an 
appeal  from 
an  interlocu- 
tory order, 
unless  the 
appeal  can  be 
speedily 
heard:  and 
therefore 
where  the  ap- 
peal is  to  the 
House  of 
Lords,  an  ap- 
plication for 
that  purpose 
will  not  be 
granted,  ex- 
cept on  con- 
dition that 
the  House 
will  allow  the 
appeal  to  be 
advanced  so 
as  to  be  heard 
within  a 
limited  time. 


6ARCIAS  V.  RICARDO. 

rpHE  Plaintiff  by  his  bill  claimed. a  twentieth  shait 
of  the  profits  of  a  certain  loan  which  had  been 
negotiated  by  the  Defendant  for  the  goverameDt  of 
Spaitii  and  he  required  the  Defendant  to  set  forth  the 
accounts  connected  therewith.  The  Defendant  pletded 
a  judgment  pronounced  in  his  favour  by  a  competent 
tribunal  in  France^  where  the  Plaintiff  bad  previously 
instituted  a  suit  against  him  for  the  same  demand.  The 
Vice-Chancellor  of  England  overruled  the  plea  as  being 
insufficient  in  point  of  averment,  and  afterwards  refused 
a  motion  made  by  the  Defendant  to  stay  process  for 
compelling  an  answer,  pending  an  appeal  from  that 
decision  to  the  House  of  Lords. 

The  motion  was  now  renewed,  by  way  of  appeal,  be- 
fore the  Lord  Chancellor. 

Mr.  Wakefield  and  Mr.  Heathfield^  in  support  of  it, 
argued  that,  to  refuse  a  stay  of  proceedings  ui  such  a 
case  as  this,  would  be  to  deprive  the  Defendant  of  bis 

right 
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of  8i^)eal-  alb^ther:  the  sole  object  of  tbe  pie* 
,  to  relieve  the  Defendant  from  the  obligation  of 
g  out  voluminous  accounts  relating  to  a  great  mer- 
e  transaction,  which,  if  the  plea  was  a  good  defence, 
1  be  useless  to  the  Flaintiff,  while  it  might  be  pro* 
'e  of  serious  injury  to  the  Defendant.  Theyrelied 
'ood  V.  Milnfr{a),  King  of  Spain  v.  Machado{b), 
uy-Gmeral  v.  Rickards  (c). 

.  Bethdl  and  Mr.  Lewis,  contra,  insisted  that  tbe 
nts  sought  b;  the  bill  were  not  such  as  it  could  be 
irious  inconvenience  to  the  Defendant  to  set  forth, 
lat  the  hardship  on  the  other  side  would  be  much 
T  if  the  Plaintiff  should  be  delayed  in  his  suit 
the  appeal  could  be  heard :  that  applications  of : 
Jnd  were  not  to  be  encouraged ;  Huguenin  v. 
y  ((f) ;  and  that  there  was  no  case  in  which  pro- 
gs had  been  stayed,  pending  en  appeal,  by  a  judge 
ad  not  pronounced  the  judgment  appealed  from. 

,  Wakefield,  in  reply. 

■■  Lord  Chancellor. 

■re  IB  this  peculiarity  in  this  case,  that  the  ap- 
on  is  neither  made  to  tbe  judge  who  pronounced 
>cision  af^iealed  from,  nor  to  the  Coart  to  which 
peal  is  carried.  Now,  looking  at  the  present  state 
:  business  in  the  House  of  Lords,  it  is  not  likely 
he  appeal  will  be  beard  in  the  ordinary  course 
the  next  three  years.  If  the  appeal  had  been  to 
night  have  stayed  the  proceedings,  because  I  should 
bad  the  remedy  in  my  own  bands,  by  advancing 
tbe 

IJ.^W.  SS5.  (c)  L.  C.  silt  A/jf  1844. 

4  Jluit.  560.  (i)  IS  Vet.  ISO. 
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1845.       the  appeal.    But  in  the  House  of  Lords.  I  have  no  such 

^^f^^^*^     power. 
Gabcias       ^ 

V. 

RicARDo.  In  The  King  of  Spain  v.  Machado^  I  obserre  that 
the  appeal  was  heard  in  the  House  of  Lords  the  sime 
session  in  which  the  application  was  made  here  to  stay 
the  proceedings,  and  I  have  no  doubt  that  the  order  was 
made  upon  the  understanding  that  the  appeal  would  be 
advanced,  and  that  it  was  advanced  accordingly.  So^  io 
the  Attomey^General  v.  RickardSf  the  appeal  was  ad- 
vanced, at  my  request ;  and  it  was  under  those  circum- 
stances that  I  made  the  order. 

In  the  present  case  the  accounts  prayed  by  the  bQl 
do  not  appear  to  bo  complicated ;  and  it  is  clear  that 
the  Defendants  cannot  in  any  event  be  prejudiced  in 
this  suit  by  setting  them  out;  for  if  he  succeeds  in  the 
appeal,  they  will  go  for  nothing:  and  I  am  not  satisfied 
that  he  will  sustain  any  serious  inconvenience  on  other 
grounds.  I  am  desirous,  however,  of  doing  what  was 
done  in  The  King  of  Spain  v.  Machado^  if  it  can  be  ar- 
ranged so  that  the  appeal  may  be  heard  within  the  next 
few  weeks.  The  Defendant  may  apply  to  the  House 
of  Lords  to  advance  the  appeal ;  if  they  refuse  to  ad- 
vance it,  I  shall  refuse  this  motion.  I  will  do  what 
Lord  Eldon  did  in  Wood  v.  MiJner :  I  will  stay  the 
proceedings  if  I  can  apply  the  remedy ;  not  other- 
wise. 


The  House  of  Lords,  on  the  application  of  the  De- 
fendant, allowed  the  appeal  to  be  advanced,  and  the 
order  for  staying  process  in  the  mean  time^  was  accord- 
ingly made. 
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PFITH  EDWARDS,  and  MARGARET  his    J>c.i3.si. 
ife,  V.  PIERCE  JONES,  rod  ELLEN  bis  Wife, 
lOthen. 


[IS  was  an  appeal  motion,  praying  that  certain  Where  a 
locoments  mentioned  in  the  schedule  to  the  De-  m^wiipon 
nt's  answer  might  be  produced,  and  that  an  order  the  amwer, 
b;  the  Vice-Cbancelior  of  Englatid,  refiising  a  allowed  to 
IT  motion  with  costs,  might  be  discharged.  *>^'f>  >>>  ^• 

allegatioD  in 
le  suit  was  instttnted  for  an  account  and  payment  ff,^a„.  " 
!  Plaintiff  Margaret  Griffitf^s  share  of  the  residuary  nected  with 
I  of  one  John  Oven,  who  died  intestate  in  the  year  thoueh'iuch 
,    The  original  bill  alleged  that  the  intestate  left  alienation  be 
iVPoKwUhisnepbew,  and  theDefendant£^/CTii7bn«j,  mUted  nor 
ily  next  of  kin,  surviyiDg  him :  that  HaaxU  PcmeU  <'*"'«'  ^^  ** 
It  the  time  of  the  testator's  death,  residing  at  Nea      Where  the 
in  North  America,  in  consequence  of  which  EUen  ^\^j ", 
had   obtained   letters    of  administration   to   the  conteinlng  so 
',;  but  that  Haaxll  PaaeU  had  since  died  intestate  the Plaintiff'i 
le  16th  of  Naoembtr  1839;  and  that  the  female  ''^^."?<' 
tiff,  who  was  his  daughter,  was  his  personal  re-  charged  to 
ntative.    The  Defendants,  by  their  answer  to  that  have  been 

^     '  written  by  thi 

bill   Defendant, 

but  the  De- 

it,  who  wai  very  old  and  nearif  blind,  stated  that  such  a  letter  might  hav 

rrittea  by  MHoebody  about  him,  but  that  to  the  bat  of  hu  recollection  an 

he  had  never  written  tuch  a  letter ;  Held,  on  a  motion  for  production  c 
lents,  that  the  letter  with  an  afBdavit  of  it>  being  in  the  Defendant'i  band 
^  could  not  be  admitted  aa  eridence  of  the  Plaintiff't  title  for  the  purpoi 

motion. 

ere  a  motion  for  production  of  documenti  wa«  reaiited  on  the  ground  tha 
Mwer  contained  no  admiuion  of  the  PlaintiflTi  title,  which  title  depends 
on  whether  A.  B.  had  died  before  or  afler  a  certain  day ;  and  the  antwer  ad 
.  that  the  documenti  in  quettion  related  to  the  matter*  mentioned  in  the  hi) 
pt  the  oueMion  of  the  death  at  A,  B.:"  Held,  that  thi«  woa  not  a  tufficientl 
t  denial  ^t  thej  related  to  the  PlaintiflT'i  title,  to  protect  thetn  from  pm 
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billj  denied  all  knowledge  whether  HaaeU  PawtU  was 
living  or  dead,  or,  if  dead,  whether  he  died  before  or 
after  the  intestate  John  Owen;  admitting,  howeter, 
that  if  he  survived  John  Owen^  he  and  Elkn  Jonn 
were  the  only  next  of  kin  of  J(An  Owen  living  at  bis 
death.  And  in  the  answer  to  the  usual  charge  as  to 
the  possession  of  documents,  the  Defendants  admitted 
that  the  documents  mentioned  in  the  schedule  related 
to  the  matters  mentioned  in  the  bill,  '^  except  the  ques- 
tion of  the  death  of  Howdl  PoweU ; "  and  they  did  not 
admit  thi^t  thereby  the  truth  of  the  circumstances  in  the 
bill  stated,  or  of  any  of  them,  would  appear,  save  as  in 
their  answer  appeared. 


The  bill  was  then  amended  by  inserting,  among  otber 
things,  a  charge  that,  on  the  27th  of  At^usi  1841,  one 
Mr.  Roberts^  the  solicitor  for  the  Plaintifis,  wrote  to  tke 
Defendant  a  letter  demanding,  on  behalf  of  hb  clients, 
an  account  of  the  estate  of  John  Owen,  and  threatening, 
in  case  of  a  refusal,  to  file  a  bill ;  and  that,  in  answer  to 
that  letter,  the  Defendant  Pierce  Jones  wrote  and  sait 
to  Mr.  Roberts  a  letter  beginning  thus :  ^  This  is  to  in- 
form  you  that  I  had  a  letter  on  the  same  subject  about 
two  years  before  H.  PoweU'a  death  from  his  son-in-law ;" 
and  that,  at  the  date  of  that  letter,  the  Defendants  well 
knew  that  HoweU  Powell  had  survived  the  intestate^  and 
was  then  dead.  In  the  answer  to  the  amended  bill  the 
Defendants  stated  that  they  were  of  very  advanced  age, 
Pierce  Jones  being  eighty-two,  and  nearly  blmd,  and 
his  wife  only  a  few  years  younger ;  and  that  they  had 
no  recollection  of  having  received  the  letter  allq;ed  to 
have  been  written  to  them  by  Mr.  EobertSf  or  any  other 
letter ;  and  that  at  the  time  when  that  letter  was  alleged 
to  have  been  answered,  the  Defendant  Pierce  Jtmes  was 
nearly  blind ;  and  the  Defendant  Pierce  Jones^  speaking 
to  the  best  of  his  recollection  and  belief,  denied,  and  the 

Defendant 
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adtnt  EUen  Jones  believed  such  denial  to  be  trne, 
the  Defeadaot  P.  Jonei  had,  in  answer  to  the  said 
ed  letter  of  Mr.  Boberts,  written  or  sent  any  Bucb 
'  as  in  the  bill  alleged,  or  any  other  letter.  How- 
they  said  that  although  they  had  not  any  recoUeo- 
of  any  such  letter  baring  been  written  or  sent, 
a  letter  might  have  been  written  by  some  person 
vat  in  the  habit  of  being  about  them.  And  they 
id  that,  dther  at  the  date  of  the  said  all^^  letter,  or 
y  other  time,  they  knew,  or  had  reason  to  believe, 
H.  Powell  had  survived  the  intestate,  and  was  then 
With  respect  to  the  documents,  they  stated  that 
loGDments  mentioned  in  the  schedule  to  the  former 
er,  did,  "  in  manner  appearing  in  the  original  and 
ided  bill,  and  in  the  answer  to  the  said  original 
tnd  in  the  schednles  thereto,  and  in  this  answer,  ex- 
rely  relate  to  or  evidence  the  title  of  the  Defendants, 
IS  the  Plaintifis  shosid  prove  that  H,  Powelt  sur- 
I  the  intestate,  and  that  the  said  Margaret  Edwards 
liis  l^;al  personal  representative." 

a  the  hearing  of  the  a[^>eal  motion, 

T.Rmshao),  for  the  Plaintiffs,  proposed  to  give  in 
mce  the  letter  lOl^ed  in  the  bill  to  have  been 
en  by  the  Defendant  Pierce  Jones,  in  answer  to 

of  Mr.  Roberts,  with  an  affidavit  verirying  the 
[writing  of  the  Defendant,  and  also  an  affidavit,  by 
itaintiff  himself,  of  the  fact  of  H.  Powell  having  died 

hospital  at  New  York  on  the  ISth  of  December 


T.  Craig  (ahsmte  Mr.  Temple),  for  the  Defendants, 
cted  to  the  reception  of  the  evidence,  contending 
the  latter  affidavit  was  clearly  inadmissible,  the 
ct  of  it  being  to  prove  not  a  document,  but  a  fact 
which 
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which  was  m  issue  in  the  cause;  BarreU  ▼•  TtdUI(a), 
Castellain  v.  BhmenikaL  (&}  It  was  true  that  m  Ord  v. 
JFhile  (c)  the  present  Master  of  the  Rolls  had  denied 
the  distinction;  but  that  was  a  mere  dictum,  founded 
on  the  supposition  that  the  rule  laid  down  by  Loid 
Eldon  in  Barrett  v.  Tickell  {a)  was  at  variance  with  the 
opinion  which  he  had  expressed  on  former  occasions. 
But  neither  in  Jeffirys  v.  Smith  (d\  nor  in  Morgan  v. 
Goode  {e)j  which*  were  probably  the  cases  referred  to, 
were  the  'affidavits  received ;  and  in  the  latter  of  these 
cases  Lord  J^don  stated  that  where  affidavits  bad  been 
admitted  in  support  of  allegations  made  by  the 
those  allegations  had  related  to  acts  of  the  parties. 


As  to  the  admissibility  of  the  letter  as  an  exhibit,  be 
contended  thati  at  this  stage  of  the  cause,  even  documents 
could  be  so  produced  only  where  the  Defendant  by  bis 
answer  stated  that  he  was  wholly  ignorant  of  tbem; 
Taggart  v.  Heaiett  {g) ;  not  where,  as  in  this  case,  he 
denied,  to  the  best  of  his  recollection  and  belief,  that 
any  such  letter  was  ever  written  by  him ;  and  that,  after 
such  an  answer,  tlie  letter  could  not  be  so  proved  even 
at  the  hearing. 

Mr.  ^/25^mi7^  relied  upon  Morgan  v.  Goode^  Jeffenp 
V.  Smithj  Hodgson  v.  Dean  (A),  Addis  v.  Campbell  (i)) 
Ord  v.  White^  and  argued  that  it  was  not  necessary  to 
apply  so  strict  a  rule  to  a  motion  for  the  production  of 
documentis  as  to  applications  for  an  injunction  to  re- 
strain the  exercise  of  a  legal  right. 


(a)  Jac,  154. 

{b)  IS  Am.  47. 

(c)  ff  Bern,  357,    See  p«  367. 

id]  IJ.^  >r.298.  j 


(e)  5  Meriv»  11. 
(g)  1  Meriv,  499. 
(A)  2S.^SL  SSI. 
(i)  1  Bcttv.  2SS. 
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he  LoBD  Chancellor  saitl  lie  inw  no  groand  for  1844. 
distinction  ;  and  that  he  thought  there  was  in  this  vj.j'^ 
sufficient  denial  in  the  ansver  to  exclude  the  aEB-  r. 

t  as  to  the  letter ;  and  that,  according  to  bis  present         "'"'* 
cssion*  the  balance  of  ^authority  waa  against  the  ad- 
ion  of  the  affidavits  at  all ;  but  he  would  Look  into 
latfaoritiea  before  be  finally  disposed  of  the  case. 

a  coming  into  Court  the  following  day, 

is  Iiordship  said  he  had  Icwked  at  the  cases,  and   - 
they  confirmed  the  opinion  which  he  had  yesterday 
essed,  that  the  affidavits  were  not  admissible  either 
he  purpose  of  verifying  the  letter  or  of  proving  the 
of^.Paav/rs  death. 


he  next  question  was,  whether  there  was  upon  the 
'er  itself  a  sufficient  admission  of  the  Plaintiff's 
to  support  the  motion. 

he  argument  on  that  point  turned  npon  tlie  doctrine 
used  in  Adams  v.  Fislier.  {a) 

lie  Lord  Chancellor,  after  stating  the  short  sub*    Dtc,  si. 
:e  of  the  pleadings,  proceeded. 

I  this  state  of  the  pleadings  a  motion  was  made  for 
[>roductioD  of  the  documents  mentioned  in  the  scbe- 
to  the  answer.  In  support  of  the  motion  the  Plain- 
ofiered  to  prove  as  an  exhibit  a  letter  alleged  to  have 
I  written  by  the  Defendant  to  the  Plaintiffs'  solicitor, 
-ring  to  the  death  of  Hamell  Powell.  I  thought  the 
r  could  not  be  received,  because  it  was  in  opposi- 
tion 
Ca)  3  M^.  4-  Cr.  5!6. 
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1844.  tion  to  the  statement  in  the  answer^  that  the  DefendaQt 
was  old  and  infirm,  and  that  he  had  no  recollection  of 
having  written  such  a  letter.  Then  another  aflSdant  wss 
oflfered  to  prove  the  fact  that  HoomU  PaaM  was  alive 
at  the  time  of  the  death  of  the  intestate.  Now,  where  the 
question  at  issue  is,  not  the  existence  of  a  document,  bot 
a  fact,  I  think  that  an  affidavit  cannot  be  admitted  to 
prove  it,  on  an  interlocutory  application  like  the  present, 
though  the  answer  neither  admits  nor  denies  it.  There 
is  an  apparent  discrepancy  between  the  authorities  upon 
the  subject ;  but  I  think  that  is  the  fiur  result  of  them. 
I  expressed  this  opinion  in  the  course  of  the  argument, 
after  looking  at  the  cases;  and  I  see  no  reason  to 
alter  it. 

# 

The  question,  therefore,  is,  whether,  on  the  bill  and 
answer,  unsupported  by  affidavits,  the  PIaintifl&  are  en- 
titled to  make  this  motion. 

The  Defendants  say  that  they  are  not,  and  they  rely 
on  Adams  v.  Fisher*  There,  the  title  was  denied,  and  the 
answer  stated  that  the  documents  would  not  shew  it. 
Here  the  Defendants  do  not  deny  the  Plaintiff's  title, 
but  state  that  they  are  ignorant,  altogether  ignorant, 
whether  the  fact  on  which  it  depends  is  or  b  not  as  stated 
by  the  Plaintiffs.  And  another  question  will  be,  whether 
the  answer  sufficiently  states,  to  the  satisfaction  of  the 
Court,  that  the  documents  do  not  relate  to  that  fiict:  if 
not,  the  case  does  not  fall  within  Adams  v.  Fishery  inde- 
pendently of  the  circumstance  that  the  answer  does  not 
deny  the  title.  The  question  in  the  cause  is,  whether 
ifowf/ZPottvi/ was  alive  at  the  death  of  the  intestate.  Now 
the  answer  is  in  these  terms :  **  The  Defendants  say  they 
have  certain  documents  in  their  possession,  and  they  ad- 
mit that  these  documents  relate  to  the  matters  mentioned 
in  the  bill,  except  the  question  of  the  death  of  Hofsdl 

PaweUr 
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'■."  I  don't  think  that  u  enough,  became  the  dty 
ts  might  relate  to  the  title  of  the  PlabtifP  without 
r  and  in  terms  relating  to  the  death  of  H,  PoweU ; 
tance,  the  Defendants  may  have  made  entries  in 
■ooks ;  they  may  have  stated  an  account^  or  they 
ave  written  letters,  which,  although  they  might 
1  no  express  reference  to  the  death  of  H.  Pcnoell, 
tend  to  shew  that  the  Defendants,  at  the  time 
they  did  those  acts,  treated  and  considered  the 
iff  OS  entitled  to  a  shore  of  the  estate  as  his  re- 


ler  these  circumstances  I  do  not  think  the  answer 
mtly  negatives  the  &ct  that  the  documents  relate 
Plaintiffs'  title.  Therefore  the  case  of  Adams  v, 
does  not  apply,  and  the  documents  must  be  pro- 


first  impression  certainly  was,  that  the  documents 
not  to  be  produced.  But,  on  further  consider- 
I  have  altered  my  opinion.  The  answer  is  very 
ly  drawn,  and  has  evidently  been  drawn  with  a 
Q  this  very  question.  I  have  no  doubt  that  every 
that  could  be  said  for  the  protection  of  the  docu- 
was  said  in  it ;  but  I  do  not  think  it  is  sufficient 
:  purpose. 

.  Bendtrm  then  asked  that  the  Vice-Cancellor's 
might  be  discharged. 

r  LoBD  CHANCEU.OR.  I  shall  not  interfere  with 
ice-Cbaocellor's  order.  The  costs  of  this  motion 
s  coets  in  the  cause. 
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Dee*  17.  CASS  0*  CASS« 

As  n  general  TN  this  suit  a  decree  was  made  at  the  Rolls  m  iprS 
trensfe/ofa  ^^^^  >  ^"^  of  the  Plaintiffs  afterwards  became  bank- 

supplemental    rupt  and  died,  and  a  bill  of  revivor  and  supplemeot 

cause  from        ...  «i    ^         .       .  -  i  •        j 

one  branch  of  having  been  nled  against  his  personal  representative  aDd 
the  Court  to  assignees,  the  supplemental  cause  was  set  down  to  be 
carries  with  heard  before  the  Master  of  the  Rolls;  but  on  the  lltk 
cawe,  though  ^f  Jfoy  1842,  before  it  was  heard,  it  was  transferred  to 
not  expressly  the  Court  of  Vice-Chancellor  Wigram^  and  a  second 
the  order.        supplemental  bill  having  been  afterwards  filed,  a  decree 

was  made  by  his  Honor  in  both  the  supplemental  caases. 

Mr.  Walker  afterwards  moved  before  the  Yice-Cban- 
cellor  for  the  re-examination,  before  the  Master,  of 
two  witnesses  who  had  been  previously  examined  in  the 
original  cause :  but  the  notice  of  motion  being  intitoled 
in  the  original  cause  only,  which  was  not  expressly  in- 
cluded in  the  order  of  transfer,  Mr.  BoU^  for  the  ad- 
verse party,  objected  that  the  motion  was  made  in  the 
wrong  court,  to  which  it  was  replied  that  as  no  step 
could  be  taken  in  the  Original  cause  alone^  that  cause 
having  abated,  the  order  of  transfer  should  be  taken  to 
have,  in  effect,  transferred  the  original  cause,  though  not 
expressly  named  in  it,  as  well  as  the  supplemental  cause. 
The  Vice-Chancellor  having  desired  that  the  point 
might  be  mentioned  to  the  Lord  Chancellor,  it  was  now 
mentioned  accordingly,  when 

Mr.  BoU  submitted  that,  as  the  original  cause  had 

never  in  fact  been  transferred,  and  as  tlie  present  motion 

was  intituled  in  that  cause  only,  the  most  convenient 

course  would  be,  if  any  transfer  were  necessaty  for  the 

present  purpose,  to  retransfer  the  supplemental  caoses 

back  to  the  Rolls. 

The 
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Lord  Chancellor. 

not  interfere  in  the  transfer  of  causes  from  one 
of  tfae  Court  to  another ;  I  merely  act  upon  the 
ioD  of  the  Judge  to  whose  court  the  cause  for  the 
eing  belongs.  The  Master  of  the  RolU  was  the 
who  in  &ct  made  the  transfer  in  this  case,  and  I 
ssume  that  he  intended  to  transfer  the  original 
X  the  same  time;  if  that  has  not  been  done  I  must 
:  to  the  Master  of  the  Rolls  the  propriety  of  trans- 
it now, 

lould  be  understood  as  a  general  rulet  that,  when 
s  no  special  reason  to  the  contrary,  the  trans- 
a  supplemental  cause  carries  the  original  cause 


Id  the  Matter  of  LOCKEY,  a  Lunatic. 


the  2*th  of  January  1842,  the  committee  of  the  The  iuretiw 

matic's  estate  was  discharged  for  not  passing  his    ntictee'ire- 

its,    and   it   was   referred   to   the   Commissioner  cogni*»nce. 

the  condition 
irove   of  a   new   one.     On   the  22d   of  March  or  which  was 

ng   the   discharged   committee   was   ordered   to  jJ-J[^j,og^ 

is  accounts,  and  on  the  16th  of  January  1844  he  obey  the 

dered  to  pay  the  balance  which  the  Commissioner  (he  Lord 

due  from  him  into  court.     That  order  having  ClMncellor 

..     ,         1  t        ,  i>      .  ■'th  reipect 

jisobeyed,  several   subsequent  applications  were  to  the 

by  the  new  committee  for  the  purpose  of  enforc-  '"!"?'*''jj  , . 


tee,  not  onlj  for  the  balance  reported   due  from  liim  on 
the  tott»  of  proceedingg  tubiequentlj  taken  agdnit  him  for  the  piiqiose  of 
ig  payment  oF  auch  be]«nce,  although  the  iiireties  had  no  notice  of  the 
of  their  principal  until  after  those  proceedingi  had  been  taken. 
..I.  Mm 
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1844.  ing  it,  and  after  the  time  oF  payment  had  been  seteral 
^T^'^"^'^  times  enlarged,  the  late  committee  absconded.  The 
LocKBY.  new  committee  then  presented  a  petition,  praying  that 
the  recognizance  entered  into  by  his  predecessor  might 
be  delivered  out  for  the  purpose  of  its  being  pat 
in  suit  against  his  sureties.  Upon  that  petition,  the 
service  of  which  upon  the  sureties  was  the  first  intima- 
tion that  they  had  received  of  the  default  of  their  prin- 
cipal, an  order  was  made,  that  they  should  be  at  liberty 
within  a  given  time  to  pay  the  balance  found  due  from 
the  late  committee,  and  certain  costs,  including  the  costs, 
charges,  and  expenses  of  and  incident  to  the  proceedings 
which  had  been  taken  against  their  principal  for  the 
purpose  of  enforcing  the  original  order  for  payment, 
and  that  in  default  thereof  the  recognizance  should  be 
delivered  to  the  petitioner. 

The  sureties  were  willing  to  pay  the  sum  originally  or- 
dered to  be  paid  by  the  late  committee,  but  they  objected 
to  pay  the  costs,  charges,  and  expenses,  subsequently 
incurred,  and  which  amounted  to  as  much  more.  In 
consequence  of  that  objection,  and  to  avoid  the  necessity 
of  putting  the  recognizance  in  suit,  it  was  arranged  that 
the  question  should  be  decided  by  the  Lord  Chancellcff) 
upon  a  petition  to  be  presented  by  the  new  commitiee 
praying  payment,  by  the  sureties,  of  the  whole  amoont 
claimed. 

« 

Such  petition  was  accordingly  presented  and  now 
came  on  to  be  heard. 

Mr.  Elmslei^i  for  the  petition,  relied  on  the  conditicm 
of  the  recognizance,  which  was,  that  the  committee  should 
duly  account,  &c.,  **and  carefully  observe,  perform,  and 
keep  the  orders  and  directions  of  the  Lord  ChanceUor 

touching  or  concerning  the  lunatic  and  his  estate." 

Mr. 
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'.  Toiler,  Tor  the  sureties,  referred  to  DoTaon  v. 
a  (a),  and  insisted  that  notice  of  the  committee's 
It  ought  to  have  beeo  given  to  his  sureties  when 
t  occurred,  or,  at  the  latest,  upon  his  non-compH- 
with  the  order  of  the  16th  of  Jamiaty  1844,  as 
might  then  have  prevented  the  necessity  for  the 
quent  proceedings  by  immediate  payment  of  the 
Dt  due  from  him ;  and  that  in  the  absence  of  such 
I  it  was  unjust  to  make  them  pay  the  costs  of  those 
edings. 

e  Lord  Chancellob. 

e  condition  of  the  bond  is,  that  the  committee  shall 
the  orders  of  the  Lord  Chancellor  with  respect  to 
natic*s  estate.  It  follows  therefore  that  in  case  of 
sobedieoce,  the  snreties  are  liable  for  every  thing 
he  committee  was  liable  for.  I  have  ordered  him 
'  these  costs,  and  he  has  not  paid  them :  that  is  an 
relating  to  the  lunatic's  estate. '  I  think,  therefore, 
ireties  are  cleBrly  liable  to  pay  them.  If  the  sure- 
rere  not  apprised  of  the  proceedings  it  was  their 
Fault,  for  it  was  their  duty  to  see  that  the  com- 
:  duly  passed  his  accounts. 

(a)  9  Butt,  465. 
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1845. 


Jan*  20. 


Ex  parte  ELIZABETH  SNOOK. 
In  the  Matter  of  GEORGE  WATTS»  an  aUeged 

Lunatic 


An  applica- 
tion by  a 
mortgagee  of 
an  alleged 
lu  nations 
estate  to  be 
allowed  to 
attend  by 
counsel  at  the 
inquisition, 
refused,  the 
applicant  de- 
clining to  be 
bound  bv  the 
result  of  the 
proceedings. 


^IIHE  petitioner  was  heiress  at  law  and  sole  next  of  kin 
•*•  of  fFiBiawSnoo*,  whodiedonthelOthof^bllew4fl• 
1844  intestate,  having  at  various  times  since  the  year  18S4 
advanced  large  sums,  amounting  together  to  upwards  of 
8000/.,  to  the  alleged  lunatic  on  mortgage  of  his  real 
estates.  At  the  time  of  the  death  of  the  intestate  a  suit 
which  he  had  instituted  to  foreclose  the  mortgage  was 
upon  the  point  of  being  heard.  On  the  2d  of  Nooanberf 
the  wife  of  the  alleged  lunatic,  who  had  joined  with  her 
husband  in  several  of  the  mortgage  securities,  applied 
for  a  commission  of  lunacy,  whereupon  this  petition  was 
presented,  alleging  that  the  wife's  object  in  applying  for 
the  commission  was  to  defeat  the  mortgage  secorides 
by  carrying  back  the  lunacy  to  a  period  antecedeot 
to  their  date;  and  it  prayed  that  a  commission  might 
not  issue,  or,  if  it  did,  that  the  petitioner  might  be  at 
liberty  to  attend  the  execution  of  it  by  her  counsel. 

The  Lord  Chancellor  having  been  satisfied,  by  affi- 
davits and  a  medical  report,  that  a  commission  ought 
to  issue,  the  question  now  was,  whether  the  petitioner 
should  be  at  liberty  to  attend  the  execution  of  it  by 
counsel. 


Mr.  Anderdon  and  Mr.  Bird,  for  the  petitioner  relied 
on  Ex  parte  Hall  (a),  where  Lord  Eldon,  in  ordering  a 
commission  to  issue,  directed  that  due  notice  of  its  execo- 

don 

{a)  7  Vet,  3S1. 
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should  be  given  to  a  party  who  had  contracted  with 
Jteged  lunatic  for  the  purchase  of  part  of  his  pro- 
t,  and  due  notice  not  h&ving  been  given,  Lord  Eldon 
Fed  the  party  to  traverse  the  inquisition,  at  the  same 
doubting  whether,  on  the  ground  of  his  order  not 
ig  been  obeyed,  he  ought  not  to  quash  the  inquisi- 


n  the  other  hand,  the  Secretary  produced  a  MS.  note 
case.  Ex  parte  Newbury,  before  Lord  Cottenham, 
e  his  Lordship  refused  a  similar  application,  unless 
tetitioner  would  consent  (which  be  declioed  to  do) 
I  bound  by  the  result. 

Se  LoBD  Chancellor. 

think  that  b  a  very  proper  condition  to  impose : 
■wise  by  intervening  in  the  inquiry  you  augment  the 
uses  of  the  investigation,  and,  after  aU,  are  not 
d  by  the  result:  then,  availing  yourself  of  the  facts 
b  come  out  on  the  inquiry,  you  apply  in  another 
e  to  traverse  the  inquisition,  and  put  the  estate  to 
ame  expense  a  second  time.  I  do  not  think  that 
t  to  be  allowed. 

is  Lordship  then  asked  the  counsel  for  the  petitioner 
her  they  would  consent  to  a  similar  condition  in 
>reseat  case,  which  they  declined  to  do,  but  offered 
Bve  the  whole  expenses  of  the  inquiry,  including 
:  of  the  lunatic  himself,  to  the  discretion  of  his 
khjp ;  and  they  insisted  strongly  on  the  hardship 
llowing  an  inquisition  to  be  made  behind  the  pe- 
ler's  back,  establishing  a  prim&Jacie  case  of  lunacy, 
h  she  would  have  to  combat  in  any  attempt  she 
It  make  to  enforce  her  securities. 

Ir.  Wak^fiOd  and  Mr.  Wright,  contrd. 

M  m  S  The 
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1 845.  The  Lord  Chanc£LLOB. 

The  Secretary  has  made  diligeDt  search,  but  has  found 
DO  case  Id  which  such  ao  order  as  is  dow  asked  has 
beeD  made  upoD  the  applicatioD  of  ao  iadiyidual,  whose 
object  is,  Dot  to  shew  that  the  party  is  oot  iosaoe,  bat 
to  fix  a  particular  date  to  the  commeDcemeot  of  the 
luDacy,  with  a  view  to  his  owd  iaterest,  aDd  doI  to  the 
iDterest  of  the  luDatic.  I  will  Dot  be  the  first  to  establish 
such  a  precedeDt.  Lord  CotteDham  refused  a  similar 
applicatioD  iu  Newbury s  Case  udIcss  the  petitiooer  would 
coDseDt  to  be  bouDd  by  the  result;  aod  do  great  reliance 
is  to  be  placed  od  Ex  parte  HaU^  for  Dot  oDly  was 
the  applicatioD  there  made  exparte^  but  it  is  dear  that 
Lord  Eldon  had  afterwards  great  doubts  about  the  pro- 
priety of  the  order. 

PetitioD  reiused  with  costs. 


Feb.  14.  A  petitioD  for  a  similar  object  was  afterwards  pre- 

seDted  by  the  presumptive  heir  of  the  alleged  lunatic, 
suggestiDg  that  the  latter  had,  after  the  commeDoemeot 
of  his  luoacy,  made  a  will  Id  favour  of  his  wife,  aod  on  that 
grouud  prayiDg  leave  to  iDterveDe  m  the  proceedings. 

Mr.  Younge  appeared  for  the  petitioDer. 

Mr.  Wright,  contrd,  said  that  the  petitioDer  was  acting 
Id  collusioD  with  the  mortgagee,  whose  application  had 
before  becD  refused. 

The  Lord  Chancellor. 

I  do  Dot  thiuk  there  is  aDy  case  to  be  fouud  in  which 
a  party  has  beeD  allowed  to  iDterveoe  for  aD  object  of 
the  kiDd  here  stated :  I  meaD  where  the  object  is  not  to 
benefit  the  lunatic,  but  the  party  himself  who  makes  the 

application. 
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ication.  I  shall  inquire  wbetfaer  there  is  any  such 
I  but  even  if  I  find  there  is,  I  shall  require  satis- 
irjr  evidence  that  the  petitioner  is  not  acting  in 
ision  with  other  parties. 

he  petition  was  not  mentioned  again. 


DALTON  V.  HAYTER.  J^».  a7. 

HE  eiehtdays  atier  the  delivery  ofexcepuons  to  the  Where  a 
answer  having  expired  on  a  Saturday,  the  Fiaintin  obtained  an 
Ined  the  usual  order  to  refer  them  on  the  Monday  ''.'^"'  '*'•'" 
fving,  but  n^lected  to  serve  it  until  the  following  tiomtothe 
rjiH,  BDiwer,  within 

™'  lix  daja  after 

the  expiration 
he  Master  of  the  Rolls,  afterwards,  upon  the  motion  "^  '■^^  "S^^ 
-^  .     ,  ...  ,,  ,,  ,   divi  allowed 

le  Defendant,  discharged  that  order  on  the  ground  to  the  De- 
it  bad  not  been  served  until  after  the  expiration  of  '*?^."*.''°' 

i^  lubmitting  to 

ix  days  allowed  for  the  purpose  by  the  Order  V.  of  them,  but  hat 

! April  JB,H.  S':S„S 

after  the  ex- 
be  Plaintiff  now  moved  before  the  Lord  Chancellor  ,ixday^the 

scharire  the  order  of  the  Master  of  the  Rolls.  ordw  u 

"  merely  us^ 

leu,  but  not 
>.  Wakefield  and  Mr.  Wood,  for  the  motion.  irregular,  and 

V  '  l(,g  proper 

It  coune  Tor  the 
Derendant  i» 
>  move  to  diKharge  the  order,  but  to  take  the  objection  before  the  Matter, 
lether,  la.  the  camputntion  of  the  lix  dayi  allowed  by  the  6th  General  Order 
ferring  exception^  a  Staidav,  bdog  the  fint  of  luch  dayi,  ii  to  be  counted, 
■•  C-) 

Scenow  the  ISthOrderof      Smd^  will  he  counted  in  all 
th  Afay  I B45,  from  which      caie*  except  where  it  ii  the  last 
uld  •eetn  that  henceforth      day. 
M  m  4 
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lS4f5.  It  is  settled  that  where  a  h'mited  period  is  allowed 

for  taking  a  step  in  a  cause,  and  the  last  day  falls  on  a 
Sunday^  that  day  does  not  count  The  rule  oQgbt  to 
be  the  same  where  the  first  day  falls  on  a  Sunday^  more 
particularly  when  the  act  to  be  done  is  to  be  done  in 
court,  llie  eight  days  allowed  for  demurring  are  eight 
office  days.  Bullock  v.  Edington.  {a)  So  here,  the  ob- 
ject of  the  general  Order  was  to  give  the  Plaintiff  ax 
days,  in  any  one  of  which  he  might  take  the  step  in 
question.  But  not  only  could  he  not  obtain  the  order 
to  refer  the  exceptions  until  Monday^  but  he  had  not 
until  then  even  the  means  of  knowing  whether  the  De- 
fendant had  submitted  to  the  exceptions  or  not.  Sumdioj 
does  not  count  as  one  of  the  two  clear  days  required  for 
notice  of  a  motion  (6),  or  in  the  four-day  rule  to  appear 
and  plead  at  common  law.     Wathen  v.  Beaumont,  {c) 

Mr.  Roupell  and  Mr.  Beaxxinj  contrij  insisted  that  prac- 
tice had  settled  the  question,  and  that  Sunday  was  al- 
ways counted,  except  where  it  happened  to  be  the  last 
day :  Mackintosh  v.  Great  Western  Bailway.  {d)  They 
also  referred  to  Attomey^General  v.  Clack  {e)  and  Htmia 
V.  Capron  {g)  as  shewing,  that  where  an  order,  thoogb 
regularly  obtained,  was  not  served  within  the  prescribed 
time,  the  course  was  to  move  to  discharge  it,  and  not 
to  leave  it  to  the  Master  to  decide  upon  its  validity. 

Hie  Lord  Chancellor  said,  he  would  inquire  whe- 
ther there  was  any  settled  rule  upon  the  point,  and 
if  there  was  not,  it  would  be  necessary  to  establish  it 
now  once  for  all. 

The 

io)  1  Sim,  461.  (^1  Hare.S^. 

{b)  3  Dan.  Pr.  358.  (tf)  1  MyL  4*  Cr.  367. 

Cc)  1 1  Eatt,  271.  (g)  5  Bern.  93. 


Cases  in  chancery. 

e  Lord  Chancellor. 

e  question  which  was  argued  in  this  cose  does  not 
t  arise ;  for  the  order  to  refer  the  exceptions,  having  Hatter. 
abtained  within  the  six  days,  was  clearly  regular,  Ftb.  ss. 
■at  being  the  case  there  was  no  ground  for  applying 
Court  to  discharge  it,  and  the  motion  made  for 
lurpose  before  the  Master  of  the  Rolls  ought  there- 
1  have  been  refused. 

Ti^or  V.  Harrison  {a),  the  order  referring  the 
tlons  was  obtained  in  proper  time,  but  not  served 
1  day  after  the  six  days  had  expired.  No  applica- 
'as  made  to  discharge  the  order  of  reference,  but 
[aster  having  proceeded  upon  it,  and  allowed  the 
tions,  the  Vice  Chancellor  ordered  his  report  to  be 
off  the  file,  and  the  Lord  Chancellor  on  appeal 
med  that  decision.  That  was  upon  the  ground 
he  order  was  a  nullity  unless  served  within  six 
A  similar  case  occurred  a  few  days  ago  at  the 
,  of  which  the  Master  of  the  Rolls  has  given  in  a 

it  was  in  a  cause  of  Macdonald  v.  Fltatmer.  Ex- 
ns  were  Sled  on  the  1 7th  January,  on  the  27th  an 
was  obtained  to  refer  them,  but  was  not  served  until 
It  Febrvary,  which  was  out  of  lime.  The  Court, 
Lheless,  considered  the  order  regular,  and  a  motion 
charge  it  was  accordingly  refused  with  costs. 

vill  be  for  the  Master,  when  the  Plaintiff  proceeds 
the  excepdons,  to  consider  whether  the  order  was 
8  not  served  in  time,  and  the  question  may  per-  , 
i:ome  before  the  Court  again  by  way  of  appeal  from 
vision ;  but  on  this  motion  I  have  only  to  consider 
ler  the  order  of  the  Master  of  the  Rolls  was  right, 
think  that  order  must  be  discharged. 

(«)  I  M^  if  Cr.  114. 


5J8  CASES  IN  CHANCERY. 

1845. 


Feb.  II.  CALVERT  V.  GANDY. 


The  time  A  FTER  the  expiration  of  fourteen  days  from  the 

9^h  OrJ[er  of         filing  of  the  answer,  the  Plaintiff  moved  before  the 

Augutt  1841^  Vice  Chancellor  of  £fif fan  J,  upon  an  affidavit  accounting 
for  setting         -t^tri  t  «  «• 

down  a  cause    for  the  delay,  for  leave  to  set  the  cfjiuse  down  for  argn- 

for  argument  xaeni  upon  an  objection  taken  by  the  answer  for  want 
uponanoDJec-  '^  ^''  ^  •'^ 

tion  for  want  of  parties,  notwithstanding  the  time  limited  for  that 
cann^^'  ea-  Purpose  by  the  S9th  Order  of  August  1841  had  ex- 
larged  eicept    pired*     His  Honor  refused  the  motion,  on  the  groaml 

that  those  orders  being  incorporated  in  the  Act  of  par- 
liament, under  the  authority  of  which  they  were  issued, 
the  Court  had  no  discretionary  power  to  relax  them. 
The  application  was  now  renewed  by  way  of  appeal 
before  the  Lord  Chancellor. 


Mr.  Bagskawe  for  the  motion,  referred  to  Karshm  r. 
Clegg  (a),  and  insisted  on  the  inconvenience  that  woald 
result  from  excluding,  in  the  application  of  these  Orders, 
the  discretion  familiarly  exercised  by  the  Court  with 
respect  to  all  the  other  general  rules  of  its  procedure. 
The  object  of  the  Order  in  question  was,  to  enable  the 
Court,  for  the  sake  of  convenience,  to  hear  a  cause  upon 
a  particular  objection  before  it  was  ripe  for  bearing 
generally;  for  that  purpose  the  intervention  of  the 
legislature  might  be  necessary,  but  it  did  not  follow  that 
the  particular  time  fixed  by  the  order  was  so  much  of 
the  essence  of  the  enactment  as  absolutely  to  preclude 
the  Court  from  extending  it.  It  was  not  repealing  the 
Act  to  treat  the  time  as  merely  directory;  and  any  other 

oonstructioo 

(a)  An(h^  p.  190. 
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uction  of  the  Order  would  in  many  cases  dereat        1845. 

.  Utyil,  amtr&j  observed  that  the  application  in       O""*^- 
no  T.   Clegg  was  not  oppoeed,  and  that  the  Lord 
wlior's  attention  was  not  called    to  the  OTcnm- 
fl  which  distinguished  those  Orders  from  the  Orders 
solely  by  the  authority  of  the  Court. 

.  Bagthacoe  in  reply,  said  he  hod  been  informed  that 
tneral  rules  of  pleading  promnlgated  by  the  judges 
!  courts  of  common  law  under  the  authori^  of  a 
r  Act,  were  not  so  strictly  construed,  and  that  the 
ition  of  these  rules  as  to  time  was  a  matter  of  erery 
piactice.  (a) 

t  Lord  Chancbllor. 

e  Orders  of  At^ust  1841  were  made  by  the  Lord 
celior,  with  the  advice  and  consent  of  the  Master 
i    Rolls,  in  pursuance  of  the  4  Fid,  c.  94.   and 

&  5  Vict.  c.  53.,  which  provide  that  all  rules, 
s,  and  regulations  so  made  should  be  laid  before 
louses  of  Parliament;  and  that  from  and  after 
lakiog  thereof,  they  should  be  binding  and  ob- 
<ry  on  the  Court,  and  be  of  like  force  and  effect  as 
:  provisions  therein  contained  had  been  expressly 
ed  by  parliament ;  subject,  however,  to  the  right 
Lher  House  of  Parliament  to  annul  them  by  any 
iition  passed  at  any  time  before  such  House  should 

actually  sat  thirty-six  days  after  such  rules,  &c. 
should 

\atheReg.G«n.  of  Hilary  SB.JtAd.Tri.     And  the  New 

4  W.  4.  it  M  expretal]'  pro-  Ordere  in  Chancery  of  the  8th 

that  thedmei  limited  there-  May  1S45  contain  a  limilarpro- 

'  doing  certain  thingi  may  viiion.    Order  xxi. 
tended  by  ■  Judge's  order. 
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1845.  should  have  been  laid  before  it.  Those  orders  have 
therefore  tlie  force  and  efiect  of  an  act  of  parliament. 
I  have  the  power,  with  the  concurrence  of  any  two 
of  the  other  judges  of  the  Court  (a)  to  rescind  them 
and  substitute  others :  but  without  going  through  the 
forms  prescribed  by  the  Act,  I  have  no  power  to  vai; 
them.  I  should  be  very  glad  if  I  could  put  a  different 
construction  upon  the  Act,  for  this  is  certainly  a  ytrj 
inconvenient  one ;  but  I  do  not  see  how  I  can. 

In  my  own  Orders  of  1828,  the  first  intention  was  to 
have  annexed  them  to  an  act  of  parliament,  and  I  actu- 
ally brought  in  a  bill  for  the  purpose;  bat  afterwards,  I 
felt  the  very  difficulty  which  has  now  oocarred,  and  ao- 
cordingly  did  not  carry  through  the  bill,  but  issued  the 
orders  as  the  orders  of  the  Court  only. 

The  motion  must  be  refused  with  costs. 

(a)  8  Fid.  e.  8.  m.  29. 
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MURRAY  V.  VIPART. 


IE  Defeadant,  who  was  residing  at  Bott/(^^  in  IT  the  Court 
R-fldce,   was    an   executrix;    the    Plaintifift   were  ^jt'T d"*''^'' 
«s  of  a  sum  of  stock  which  was  standing  in  the  fendint  who 

of  the  testator.    The  bill  was  filed  to  obtain  a  juritdiction 
er  of  the  stock  Into  the  names  of  the  Plaintiffs.  >■**  ?<'«■> " 
Plaintiff  put  a  distringas  on  the  stock,  and  their  tbority  to  a 
tor  applied  by  letter  to  the  Defendant  to  transfer  pe"pn.»"5l""i 
ro  that  letter  he  received  no  answer ;  but  shortly  tion  to  act  for 
rarda,  on  the  2nd  December,  184*,  he  received  a  ll|"|irrto* 

from  a  Mr.  Bennett,  suting  that  the  Defendant  which  ihe 

forwarded  the  letter  of  the  Plaintiffs'  solicitor  to  j^  ^jn  ^^g, 

Bennett),  and  had  instructed  him  to  do  what  was  'I"*'  service  or 

the  tubpana 
sary   in  the  matter    on   her    behalf.      Upon   an  to  appear  and 

vit  of  these  facts,  the  Plaintiffs  applied  to  Vice  J^^rafte 
cellor  Knight  Bruce,  for  an  order  that  service  upon  good  lerrice 
Bennett  of  the  subpcena  to  appear  and'  answer  might  ^Awi  ;  but 
<od  service  upon  the  Defendant     His  Honor,  after  the  evidence 
ng  the  case,  desired  that  the  application  might  be  be  doM^ 
to  the  Lord  Chancellor.  ierutiDiied. 


r.  Anderson  now  moved  accordingly,  and  cited 
Miu  V.  Courtney  {a),  Weymouth  t.  Lambert  {&),  and 
I  V.  Salmon,  (c} 

le  LoRn  Chancellor,  after  taking  time  to  look 
the  authorities,  said  that  he  thought  the  principle 
down  by  the  Vice  Chancellor  of  ^igland  in  Hob- 
■  V.  Courtney  was  the  right  one,  viz.  that  where  the 
Defendant 

a)  13  Sin.  MO.  (r)  3  Hare,iS\. 

b)  3  Beat.  333. 
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1845. 


Defendant  was  abroad  and  bad  appointed  an  agent  to 
act  for  bim  in  the  suit,  service  on  tbat  agent  would  be 
good  service  on  tbe  principal.  That  being  the  case, 
the  only  question  here  was,  whether  there  was  evidence 
enough  to  satisfy  the  Court  that  the  Defendant  had 
made  Bennett  ber  agent  for  the  purposes  of  this  sniL 
It  was  obviously  so  easy  to  get  up  a  case  of  this  sort 
by  collusion  between  tbe  Plaintiff  and  a  third  party, 
that  great  caution  was  necessary ;  but  he  thought  that 
the  affidavits  in  this  case  were  satisfiictory  upon  that 
point,  and  that  the  order  might  be  made.  His  Lord- 
ship, however,  desired,  for  the  sake  of  greater  cautioD, 
that  another  letter  should  forthwith  be  written  to  the 
Defendant,  apprising  her  of  the  application,  in  order 
that  if  there  was  any  mistake,  she  might  bave  an  op- 
portunity to  intervene. 


Jan,  17.21. 


FULTON  V.  GILMORE. 


A  Defendant 
who  had  by 
answer  in- 
sisted on  his 
discharge 
under  on  In- 
solvent 
pebtors'  Act 
in  India  as  a 


npHE  Plaintiff  and  her  brother  and  sister  were 
-^  residuary  legatees  under  a  will  of  which  the 
Defendant  and  one  Stewart  Smith  were  the  acting 
executors.  The  brother  and  sister  had  been  paid  their 
shares  of  the  residue:  but  the  Plaintifi*8  share  had 
during  her  infancy  been  deposited  by  the  executors 

defence  to  the  j^  ^  mercantile  house  in   Calcutta,  in  which  the  De- 

suit,  but  had  ' 

stated  such       fendant  was  a  partner.     Tbe  firm  and  all  tbe  partners 

to^hiri^^     in  it  afterwards  became  insolvent,  and  the  Defendant, 

as  of  a  date  as 

which  would 

not  entitle  him  to  the  benefit  of  the  Act,  was  allowed  after  the  cause  was  in  die 
paper  for  hearing,  to  file  a  supplemental  answer  for  the  purpose  of  correctiiig  tbe 
error  in  the  date,  and  thereby  bringing  himself  within  the  protectioii  of  tbe  Act. 
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-ustee  ibr  tbe  PiMntiff,  proved  the  amouDt  of  her 
ine  so  deposited,  as  a  debt  against  the  joint  estate, 
bill  which  was  filed  on  the  9th  M^  1843,  and 
originally  framed  on  the  supposition  that  tbe 
ntiff  bad  been  declared  a  bankrupt,  and  had  obtained 
xrtlficate,  under  a  fiat  issued  against  him  in  Enghrndf 
consequently  that  he  was  discharged  from  personal 
lity  for  the  breach  of  trust,  soagfat  only  an  account 
lie  dividends  received  by  him  upon  the  abov&^nen- 
ed  proof.  It  contained,  however,  an  allegation 
at  he,  as  well  as  his  partners,  had  been  adjudged 
Ivents  in  or  about  the  month  of  Novtmber,  1833, 
!r  the  provisions  of  the  Acts  of  parliament  then  in 
:  for  the  relief  of  insolvent  debtors  in  the  £,tta 
ts,  and  -that  they  were  subsequently  discharged 
:r  an  order  or  orders  made  by  the  Court  for  the 
r  of  insolvent  debtors  at  CalcuUa  under  the  pro- 
ns  of  the  said  Acts."  The  same  bill  also  stated 
reason  for  not  making  Steaart  Smith  a  party,  that 
lad  in  the  year  1842  been  adjudged  insolvent  under 
irovisions  of  the  Acts  of  parliament  then  in  force  for 
relief  of  insolvent  debtors  in  Ittdia  ;  and  that  he 
been  discharged  by  order  of  the  Insolvent  Court  at 
vtta  under  the  provisions  of  those  Acts. 

lie  Defendant  in  his  answer  to  that  bill  admitted  the 
■■meat  as  to  bis  insolvency  and  discbarge  in  India  in 
very  terms  of  tbe  bill,  but  denied  that  he  had  ever 
I  declared  a  bankrupt  under  any  fiat  in  England, 
be  insisted  that  Stewart  S/nilh  was  a  necessary 
y  to  the  suit. 

he  only  Act  for  the  relief  of  insolvent  debtors  in  India 
:h  was  in  force  in  the  year  1833  was  the  9  G.  4.  c.  73., 
er  which  the  discharge  of  the  insolvent  did  not  operate 
gainst  creditors  residing  out  of  the  limits  of  tbe  East 
India 
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India  Company's  Charter,  and  who  had  not  come  in  under 
the  insolvency,  A  subsequent  Act,  however,  was  passed 
in  August  1884  (4  &  5  fT.  4.  c.  79.)  for  the  purpose  of 
making  the  discharge  effectual  against  all  creditors. 
And  by  that  Act  it  was  provided  that  notice  of  the 
petition  for  such  discharge  should  be  given  both  in  the 
East  India  Gazette  and  in  the  London  Gazette^  and  that 
the  order  for  the  discharge  should  not  be  made  until 
the  expiration  of  fourteen  calendar  months  from  die  * 
filing  of  such  petition. 


On  the  coming  in  of  the  answer,  the  Plaintiff  took 
several  exceptions  to  it,  one  of  which  was,  that  it  did 
not  state,  as  required  by  the  interrogatory  in  the  bill, 
at  what  particular  time  the  Defendant  had  obtained  his 
discharge  in  India.  On  the  exceptions  being  allowed, 
the  Plaintiff*  obtained  an  order  to  amend  the  bill,  and 
that  the  Defendant  might  answer  the  exceptions  and 
amendments  together.  She  amended  the  bill  accord- 
ingly by  stating  that  she  did  not  reside  within  the  limits 
of  the  East  India  Company's  Charter  at  any  time 
between  the  filing  of  the  Defendant's  petition  for  his 
discharge,  and  the  date  of  the  order  for  such  discharge, 
and  that  she  was  an  infant  during  the  whole  of  that  time, 
and  did  not  take  part  in  any  of  the  proceedings  under 
the  said  petition,  and  she  therefore  insisted  that  the 
Defendant  was  liable  to  her,  not  only  for  the  amount  of 
the  dividends  received  on  the  proof,  but  for  the  whole 
amount  of  her  fortune ;  and  she  prayed  relief  accordinglj- 


In  the  further  answer  the  Defendant,  after  stating 
that  he  and  the  other  members  of  the  firm  were  **  at  or 
about  the  time  in  the  bill  mentioned,  duly  adjudged  in- 
solvents under  the  provisions  of  the  several  Acts  then  in 
force  for  the  relief  of  insolvent  debtors  in  the  East  In* 

dies"  stated  **  that  he  and  they  were,  subsequently  to  the 

month 
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hotAugitst  1S34,  viz^aslie  believed,  in  the  month 
nil  18S5,  duly  discharged,  according  to  tlie  pro- 
is  of  such  acts,  as  in  his  former  answer  and  ttierein 
oned."  And  in  a  subsequent  part  of  his  answer 
was  the  following  pa«i^:  —  "The  Defendant 
I  OD  the  benefit  of  the  certificate,  and  the  order 
iQDced  for  his  discharge,  under  the  proTisions  of 
Acts  of  parliament  as  afbrestud,  in  bar  of  all  such 
of  the  Plaintiff's  claim  as  relate  to  any  loss  sus* 
[  by  reason  of  the  insolvency  of  the  said  firm." 

that  state  of  the  record  the  cause  was  set  down  for 
)g ;  and  after  it  had  been  several  times  in  the  paper 
uses  at  the  Rolls,  the  Defendant  applied  to  the 
ir  of  the  Rolls  for  leave  to  file  a  supplemental 
T,  for  the  purpose  of  subsdtuting  18S6for  1635  as 
ear  of  hb  discharge.  The  application  was  sup-- 
1  by  an  affidavit,  stating  that,  in  a  conversation 

the  Defendant  bad  had  a  few  days  before  with  the 
or  of  one  of  his  late  partners  who  had  applied  for 
scharge  in  India  on  the  same  day  with  himself,  he 

incidentally,  for  the  first  time,  that  the  application 
ich  discharge  had  been  made  in  J  835,  and  con- 
ady  that  his  discharge  was  obtained  in  1836,  and 
s  stated  in  his  former  answer,  in  1635.  He  further 
,  that  at  the  time  of  putting  in  his  answer  he  bad 
is  discharge  to  refer  to,  nor  was  he  awai-e  until  now 
ipplicstions  for  discharges  in  India  were  adver- 
in  the  London  Gazette ;  but  that,  on  referring  to 
lazette  for  tlie  4th  September  1835,  he  found  his 
in  the  list  of  insolvents  who  bad  been  advertised 
:  Calcutta  Gazette  of  4th  March  1865,  as  having 
id  for  their  final  discharges  under  the  provisions 
i4&5  W.*.c.79. 

ut.  N  n  Tlie 
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The  Master  of  the  Rolb  having  granted  the  motioD, 
the  Plaintiff  now  moved  to  diacbai^  his  LonUup*s 
order. 

Mr.  Wakefield  and  Mr.  ToUer^  for  the  motion,  took 
three  points. 

Ist.  That  there  was  no  instance  of  an  appDcatkn 
for  leave  to  file  a  supplemental  answer  having  been 
granted  at  so  late  a  stage  of  the  suit ;  and  that  in  Mac- 
dougal  v.  Furrier  (a)  the  application  had  been  reiused 
expressly  upon  that  ground. 

2nd.  That  the  mistake,  if  any,  was  a  mistake  not  of 
fact  but  of  law.  For  the  exception  to  the  first  answer 
was  sufficient  to  call  the  Defendant's  attention  to  the 
materiality  of  the  date  of  his  discharge,  with  reference  to 
the  more  extensive  relief  given  to  insolvents  by  the 
second  Act  of  parliament;  and  hb  insisting  by  bis 
answer  that  Kis  co-executor,  who  was  admitted  to  hsve 
obtained  his  discharge  several  years  alter  the  passing  of 
that  act,  was  a  necessary  party  to  the  suit,  shewed  that  he 
was  not  aware  of  the  existence  of  the  second  Act^  or  s( 
least  of  the  more  extensive  relief  to  which  a  discharge 
under  it  would  entitle  him.  The  application  therefore, 
though  in  form  an  application  to  correct  a  mistake  Id 
a  date,  was  in  substance  an  application  to  set  up  a  new 
defence. 


Srd.  That  applications  of  this  kind,  being  for  in- 
dulgence, would  not  be  granted  where  the  object  was  to 
defeat  the  moral  justice  of  the  case.  The  Defendant  bad 
committed  a  gross  breach  of  duty  in  exposing  the  fo^ 

tune  of  his  ward  to  the  risks  of  trade.   If  he  was  able  to 

make 

(a)  4  Run.  486. 
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e  good  the  losi,  which  for  any  thing  that  appeared        1846. 
le  contrary  he  might  be,  the  coart  would  not  bo  out     '"^T''''^^ 

^  f  ,  .       .  *  FOLTOK 

•  way  to  relieve  him  from  the  obhgation.  s. 

SlUfOHE. 

Ir.  £oupefi  and  Mr.  Termant,  amird. 

befWlowingcaaei  werecited:— Srrflf^*v.G>a"fw{a),  - 
ardi  V.  M'Leay  (i),  mqrim  v.  motion  {c),  Natl  v. 
to-  (rf),  Jacixm  v.  Paruh  (<r),  mite  v.  Sm/er  (g), 
ich  Y.  M^(k),  JVelit  T.  Wood{i),  Greemood  r. 
mon{t)t  Patimon  V.  Sl(u^hter{l\  CurUng  v.  Lord 
ntiend.(m) 


ie  Lord  Cbahcelmb, 

I  support  of  this  motion  the  case  was  shaped  in  two 
I.    It  was  first  contended,  that  if  this  was  an  ordi- 

case  I  ought  not  to  allow  a  supplemental  answer 
e  filed;  and,  secondly,  it  was  sud  that,  supposing 

in  an  ordinary  case  I  should  allow  it,  this  is  an 
ghteous  defence,  and  that  I  ought  not  to  aid  it  by  ' 
ding  to  the  application. 

I^th  respect  to  the  first  point,  the  Defendant  states, 
is  first  answer,  that  he  was  duly  declared  insolvent 
Taoember  1893,  uuder  the  acts  then  in  force  in  India 
:he  relief  of  insolvent  debtors,  and  that  he  was  snb- 
lenUy  discharged  by  the  Court  at  Calcutta,  under 
provisions  of  the  said  acts.  In  his  further  anwer 
he 

[a)  3  r.  4  B.  163,  (h)  A  Mad.  40*. 

[b)  Id.  ass.  (i)   10  r(».401. 

>}  a  Alt.  S94.  Ik)  4  Sim.  54. 

[d)  iSm.  4T4.  (/)  Ambl.  t99. 

>1  I  Sm,  SOE.  (m)  19  Fet.  «S8. 

[g)  SSm.S9e. 

NdS 
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he  says,  that  in  1888  he  was  adjudged  insolvent  by  the 
Court  to  which  I  haye  referred^  and  that  afterwards,  as 
he  believes  ip  April  1885,  he  was  duly  discharged  imder 
the  provisions  of  the  said  acts. 


That  is  the  shape  of  the  present  answer.  The  De- 
fendant, however,  by  hia  affidavit,  says  he  has  discovered 
that  he  made  a  mistake;  that  he  was  not  discharged  in 
1885,  but  that  the  date  of  the  order  was  in  1886.  He  is 
therefore  not  insisting  on  another  discharge^  a  different 
one  from  that  referred  to  in  his  answer,  but  merely 
seeking  to  correct  a  mistake  as  to  the  date  of  that  dis- 
charge. And  the  question  is,  whether  he  ought  to  be 
allowed  to  do  so.  It  is  rather  a  startling  proposition  to 
say  that  he  ought  not.  He  says,  that  at  the  time  of 
filing  his  answer  he  had  no  documents  in  his  possession 
relating  to  his  [discharge ;  and  that  is  confirmed  by 
the  answer  itself,  in  which  he  gives  the  date  of  his 
discharge  as  to  his  belief  only*  He  says  that  he  only 
discovered  the  mistake  in  the  course  of  a  recent  conver- 
sation with  the  solicitor  of  one  of  his  late  partners;  and 
that  he  was  not  before  aware  that  it  was  usual  to  pub- 
lish in  ih^  London  Gazette  the  discharges  obtuned  in 
India;  and  that  he  was  led  into  the  mistake  by  not  being 
in  possession  of  any  documents  which  would  enable  him 
to  state  the  date  accurately*  It  would  be  extraordinary 
if  a  slip  of  that  kind  in  an  ordinary  case  should  not  be 
allowed  to  be  corrected. 


Several  cases  were  referred  to^  each  depending  on  its 
own  circumstances.  In  Patterson  v.  Slaughter  the  amend- 
ment was  allowed.  The  application  was  not  made  in 
the  first  instance  to  amend,  but  it  was  suggested  by  lA>rd 
Hardwicke  that  that  would  be  the  proper  course.  I 
was  cautioned  against  relying  upon  the  report  of  that 

case, 
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and  I  hare  therefore  bad  a  search  made  for  the 
r  which  was  proaouDced.  The  case  was  of  this 
riptioD.  The  Defendant  claimed  an  estate  as 
ut  the  Plaintifi^  under  a  devise  from  Sit  G.  War^ 
«,  whom  he  stated  in  his  answer  to  be  heir  of 
ard  S^erion.  He  afterwards  discovered,  by  a 
r  comtnDnicated  to  him,  that  Sir  Q,  Wariurion 
also  a  title  as  mortgagee,  and  that  he  had  incor- 
y  suted  the  pedigree.  The  application  was  for 
;  to  amend  the  record  for  the  purpose  of  making 
!  new  facts  available  for  his  defence.     The  result 

that  Lord  Hardwicke  gave  leave  to  amend  the  pedi- 
,  ctmfining  the  amendments  to  setting  out  the  vari- 
is  from  the  former  answer  applicable  to  that  point, 
that  point  alone.  If  any  decision  was  necessary  in  a 
of  this  sort,  that  would  be  in  point.  The  Defendant 
ily  wishes  to  correct  a  mistake  in  the  date  of  a  pro- 
ling  material  to  his  defence,  which  date  he  originally 

that  he  was  not  certain  of,  but  stated  it  only  as  to 
gelief.  I  think  in  an  ordinary  case  a  supplemental 
rer  ought  to  be  filed  to  correct  such  a  mistake. 

Int  then  it  is  said  that  this  b  an  unrighteous  defence, 
therefore  that  I  ought  mot  to  assist  it.  Now  the 
',  is  f^  this  nature :  —  The  testator  devised  certain 
tea  to  trustees,  in  trust  to  sell  and  divide  the  proceeds 
ingst  his  children.  GiUnore  was  an  executor  and 
tee;  he  sold  the  property,  and  converted  it  into 
ley ;  and  instead  of  investing  it  according  to  the 
xtion  of  the  will,  in  government  securities,  he  depo- 
d  it  in  a  house  of  trade.  The  two  elder  children,  as 
f  successively  came  of  age,  were  paid  their  shares ; 
before  the  PlutntifT  came  of  age  the  house  failed, 
e  FlaintifT  how  claims  the  dividends  received  under 
insolvent^i  and  calb  upon  the  Defendant  to  make 
Nn  3  good 
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good  t)i9  deficiency.  It  is  luggeetod  that  be  mty  be 
rich,  and  able  to  make  it  good ;  but  there  is  notbiDg 
before  me  to  shew  whether  he  b  rich  or  poor :  th«  de- 
fence ia  one  which  the  law  allows  in  a  case  of  this  kind 
as  well  as  in  any  other.  There  is  nothing  in  the  plMd< 
ings  to  enable  me  to  say  that  this  is  an  unrighteous 
defence.  If  I  were  to  attempt  to  come  to  such  a  cod* 
elusion  from  the  facts  before  me,  I  should  run  the  rU 
of  doing  great  injustice. 


I  must  therefore  consider  this  as  an  ordinarj  case, 
andf  as  such,  I  think  it  is  one  in  which  the  party  ongbt 
to  be  allowed  to  file  a  supplemental  answer.  It  is  troQ 
that  it  is  rather  late  in  the  cause  to  amend  the  record; 
but  that  is  material  only  with  respect  to  costs. 


Feb,  20.  28. 


MAN  V.  RICKETT& 


The  time 
allowed  for 
enrolling  a 
decree  or 
order  is  six 
calendar 
months  from' 
the  date 
thereof. 


nnHIS  was  a  motion  by  one  of  the  Defendsots  to 
vacate  the  enrolment  of  the  decree. 

The  decree  bore  date  the  22d  Febmmy  1844.  The 
docquet  of  the  enrolment  was  signed  by  the  Lord 
Chancellor,  on  the  \B^}lAug^iif  being  within  sixcslendsr 
months,  but  not  within  six  lunar  months,  from  the  date 
of  the  decree.  No  caveat  had  been  entered  by  the 
Defendants,  nor'had  the  Plaintifis  obtained  any  order 
to  enrol  nunc  pro  tunc. 


Mr. 
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r.  Oxper  ind  Mr.  Kent,  in  aapport  of  the*  motion^ 
mded  that  I^ord  Ganndoift  order  of  1661  (a)  wai 
io  foroe.  8  DanieWa  Pr.  p.  679.,  wid  that  the  decraei 
ig  boen  proooQOced  «s  of  Hilary  inrn,  oould  not 
luly  be  edrolted  after  the  first  day  of  JEader  term 
mt  an  order  for  leave  to  enrol  it  nunc  pro  itac 

r.  Hallettf  contrd,  contended  that  Lord  Clarendori% 
r  bad  long  been  obsolete,  and  that  by  the  modem 
jce  a  party  had  six  months  to  enrol  a  decree, 
ith's  Pr.  5.,  and  that  those  months  were  calendar, 
nnar  months, 

[r.  Ox/pert  in  reply,  relied  opon  the  general  rule  of 
by  which  a  month  is  understood  to  mean  a  lunar 
th  unless  the  contrary  be  expressed  ;  Attometf- 
rral  v,  Newiury  Corporation  (b), 

he  Lord  Chancellor. 

am  told  by  the  Registrar,  that,  notwithstanding 
]  Clarendon's  order,  six  months  is  the  time  allowed 
ractice,  and  that  the  months  are  calendar  months, 
if  you  wish  it,  I  will  send  for  a  certificate  of  the 


n  a  subsequent  day, 

Tie  Lord  Chancellor  stated  that  he  had  received 
following  certificate  from  the  Clerks  of  Records 
Writs :  — 

That  the  six  months  allowed  to  enrol  a  decree  or 

T  are,  by  the  practice  of  the  Court,  computed  by 

udar  months.    This  practice  has  existed  during  all 

the 

{a)  Beamet,  p.  S05.  (£)  C.  F.  Cooper'i  Rep,  383. 

Nn  * 
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1845.  '  the  pergonal  knowledge  of  the  senior  derk  of  Beoords 
and  WritSf  viz.  near  sixty  years ;  and  it  is  so  stated  m  a 
precedent  book  kept  by  the  late  Mn  DeaneSf  formerly 
secretary  at  the  Rolls,  who  died  in  1791,  and  which  hock 
is  considered  of  high  authority.  It  is  also  so  stated  to 
us  by  the  present  deputy  to  the  Secretary  of  decrees,  who 
has  held  that  office,  with  the  exception  of  a  short  in- 
terval, upwards  of  for^-six  years,  and  who  has  always 
acted  thereon ;  and  we  have  never  ^known  that  practice 
controverted.'* 

It  appears,  therefore,  (said  his  Lordship,  after  reading 
the  certificate,)  that  the  practice  has  for  seventy  years 
lieen  at  variance  with  the  order  of  Lord  Clarendon, 
Six  months  is  the  time,  and  that  is  a  mnch  more  con- 
venient rule  than  Lord  Clarendan^s;  for  it  is  a  fixed 
period,  whereas  the  other  is  a  fluctuating  one*  As  the 
books  of  practice  are  opposed  to  each  other,  it  is  not  a 
case  for  costs. 
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IE  wfll  of  idwsrrf  IJcsA  dated   id  1789,  wm  pft-oincoo 
partly  w  follows:  — "  I  pie  tod  bequeath  unto  K»tentdi>po- 

Eiixaieth    fPariitg,  Sarah  Calcott  the  elder,  and  will  (both 
/  Spencer,  all  my  leuehold  estate  in  Glaueestersiiref  ^^^^-y'v 

under  the  dean  and  chapter  of  Brittolj  to  hold  to  wbetber  oc- 

fbr  and  during  their  joint  natural  lives,  and  the  Mme'Kntenc' 
f  the  longer  liver  of  them,  but  subject  nevertheless  ot  in  diBcren 
ind  charged  and  chargeable  with,  the  following  jutHtopre- 
ities;  (that  is  to  eay,)  one  annuity  of  2(W.  a-year  to  *"■»  ""'*?■  ■ 
rr  Jergiruoa  during  her  life,   and  one  other  an-  tcDtion  can 
'  of  20/.  a  year  to  Sarah  Jtrginton,  daughter  of  ^f^'j^'^ 
said  Esther  Jergimon,   during  her   life,   and  one  the  contcxL 
•  annni^  of  10/.  a  year  to  Mrs.  AdderUtroo/ce,  which  ^  toThT"*" 
al  annuities  I  do  hereby  direct  to  be  charged  on  fmount  of 
iaid  estate  in  Gloucaterthiret  and  to  be  paid  half  dence  which 
y^  as  the  rents  of  the  said  estate  can  be  received,  "■"juiufy 
mt  any  deduction  for   taxes   or  otherwise.     And  inference. 

and  after  the  decease  of  the  said  Ann  Elitabeth 
ing,  Sarah  Catatt,  and  Mary  Spencer,  I  ^re,  devise^ 
leqneath  my  said  leasehold  estate  in  GloucetUrshire 
ect  to  the  said  several  annuities  as  aforesaid)  to 
\  Cateoit  the  younger,  if  she  shall  be  then  living, 
executors,  administrators,  and  assigns,  sobject  to 
said  annuities  charged  thereon,  during  the  term 
er  natural  life.  And  if  the  said  Sarah  Cdkott 
ounger  shall  die  in  the  lifetime  of  the  said  Ann 
iheth  Waring,  Sarah  Calcott  the  elder,  and  Mary 
XT,  leaving  any  lawful  issue  of  her  body  that  shall 
ving  at  the  decease  of  the  survivor  of  them,  the  sud 

Elizabeth  Waring,  Sarah  Calcott  the  elder,  and 
Mity 
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1844f.  Maty  Spencer^  then  I  give,  devise,  and  bequeath  the 

Mo^^'l  ^^^  leasehold  premises,   from  and  after  the  several 

p.  deceases  of    the  said   Ann  Elizabeth    Waring^  Sarah 


Sutton* 


Calcott  the  elder,  and  Maty  Spencer^  to  such  child  or 
children  of  the  said  Sarah  Calcoit  the  younger  as  shall 
be  then  living,  to  be  equally  divided  betweai  diem,  if 
more  than  one,  share  and  share  alike ;  provided  that  if 
any  child  of  the  said  Sarah  Caleoii  the  younger  shall  be 
then  dead,  leaving  issue  then  living,  such  issne  shall  be 
entitled  to  the  same  share  as  his,  her,  or  their  parent 
would  have  been  if  then  living,  equally  between  them, 
if  more  than  one.  But  if  the  said  Sarah  Caleeti  the 
younger  shall  die  in  the  lifetime  of  the  said  Ann  Elixa^ 
beth  JVaringf  Sarah  Caleoii f  and  Manf.SpaKer^  or 
either  of  them,  without  leaving  any  lawful  issue  of  ber 
body  that  shall  be  living  at  the  decease  of  the  survivor 
of  them  the  said  Ann  EUxabeth  JVaringf  Sarah  CalM 
the  elder,  and  Mary  Sppicer^  then  1  give,  devise,  and 
bequeath  all  my  said  leasehold  estate  in  Glaucaterdnrt^ 
afler  their  several  deceases,  (but  subject  to  the  said 
annuities  to  Either  Jergimonf  widow,  and  her  daughter, 
Sarah  Jergimon^)  to  Thomas  Jerginson  and  Ckarla 
Morrallf  their  executors,  administrators,  and  assigns, 
for  all  the  then  residue  of  the  said  leasehold  iaterest 
therein,  in  equal  shares  and  proportions.*^ 

'<  And  it  Is  my  will,  and  I  do  hereby  require,  that  the 
person  or  persons  who  shall  be  possessed  of  the  said 
leasehold  estate  by  virtue  of  this  my  will  shall  renev 
the  said  lease  as  often  as  occasion  shall  require,  and 
not  permit  or  suffer  the  same  to  be  forfeited  or  become 
void ;  and  that  the  expense  of  renewing  the  same  shall 
be  paid  by  and  out  of  the  rents  and  profits  of  the  said 
premises  at  the  time  of  renewal  thereof,  without  pre- 
judice to  the  said  annuitants ;  and  that  the  several  per* 

sons 
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entitled  to  the  renta  of  the  mid  eitate,  except  the 
innuitRtits,  ibftll  pay  a  proportion  of  tiich  expenae, 
ding  to  the  amonnt  of  their  respective  estatii  uid 
ists  in  the  said  premises :  and  if  any  or  either  of 
persons  interetted  (except  as  aforesaid]  shall  re- 

0  pay  a  proportionable  sfaare  thereof  as  aforesaid, 
Jie  persons  in  possession  of  the  said  premises  may 

1  and  deduct  the  same  out  of  the  estate." 

e  qnestion  in  the  cause  was,  whether  ISarak  Q^cotf 
ounger,  who  survived  J^xabeth  Wmiagt  Sarah 
U  the  elder,  and  JUa>y  Sptneett  took  an  absolute 
St  ID  the  leaseholds,  or  only  an  estate  for  life,  the 
idant  being  entitled  to  the  properly  in  the  fenner 
the  Plaintiff  in  the  latter. 

e  case  was  twice  argued  before  the  Master  of  the 
,  who  decided  on  both  occisioDs  in  favour  of  the 
tiff.  Hie  Defendant  then  i^pealed  to  the  Lord 
cellott  and  the  appeal  was  heard  in  Januanf  1844 
g  Iiordshipi  assisted  by  Mr.  Baron  Farke  and 
fastice  Coleridge. 

:  Kindenltyt  Mr,  Wigram,  and  Mr.  G.  Stusell 
red  for  the  fluntifis. 

,  TYnn^;  Mr.  BftMli  and  Mr.  Oiandiesh  for  tb« 


le  learned  Judges,  being  of  different  opinions^  now 
tred  their  respective  judgments. 

HKE  B.  My  Lord  Chancellor, — I  have  fully  con- 
td  the  case  which  was  argued  before  your  Lordship 
e  presence  of  Mr.  Justice  Coleridge  and  myself 
time  agot  and  I  have  now  to  submit  the  opinion 
which 
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^hich  I  have  formed  upon  it,  and  to  assign  the  reasons 
for  that  opinion.  I  regret  much  that  it  is  difeent 
from  that  of  my  learned  brother. 

The  case  lies  in  a  very  narrow  compass,  and  depads 
upon  the  construction  of  one  clause  in  the  will  of  the 
testator,  Edward  Lloyd.  By  that  clause  the  testator, 
after  bequeathing  three  annuities  together,  and  charging 
them  on  the  testator's  Gloucestershire  estates,  gives  the 
estate  to  three  persons,  Ann  Elizabeih  ffaring^  Sarah 
CalcM  the  elder,  and  Marjf  Spencer^  for  their  lives;  and 
then  the  testator  proceeds  as  follows : — *<From  and  after 
the  decease  of  the  said  three  persons,  I  give  and  be- 
queath my  said  leasehold  estate  in  Gloucesterddre  (sub- 
ject to  the  said  several  annuities  as  aforesaid)  to  Sank 
Calcoil  the  younger,  if  she  shall  be  then  living,  ber 
executors,  administrators,  and  assigns  (subject  to  the 
said  annuities  charged  thereon)*'  —  in  a  parenthesis  — 
**  during  the  term  of  her  natural  life.''  And  the  question 
is,  whether  under  thb  clause  SaroA  CalcoU  the  younger, 
who  survived  the  three  tenants  for  life^  took  the  absolute 
interest,  or  only  a  life  interest,  in  the  leaseholds. 

In  ascertaining  the  intention  of  the  testator,  or,  to 
speak  more  correctly,  the  meaning  of  the  words  used 
by  him  in  this  clause^  we  must  apply  the  rules  of  con- 
struction, which  have  been  very  wisely  established  for 
the  purpose  of  attaining  as  great  a  d^ree  of  cer- 
tainty in  judicial  decisions  as  the  nature  of  the  subject 
admits. 


These  rules,  so  far  as  they  are  applicable  to  the 
present  question,  are  admitted  to  be,  that  technical 
words  are,  primd  facie^  to  be  understood  in  their  strict 
technical  sense ;  that  the  clause  is,  if  possible^  to  re- 
ceive a  construction  which  will  give  to  every  expression 

in 
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■ome  eSect,  so  that  none  may  be  rejected ;  that 
:  parts  of  the  will  are  to  be  construed  so  as  to 
a  consistent  vhole;  that  of  two  modes  of  con- 
on,  that  is  to  be  preferred  wbicb  woald  prevent 
estacy;  and  that  where  two  provisions  of  a  wilt 
tally  irreconcileable,  so  that  they  cannot  posubly 
ti^etber,  and  there  is  nothing  in  the  context  or 
J  scope  of  the  will  which  leads  to  a  di&rent  con- 
t,  the  last  shall  be  considered  as  indicating  a 
[iient  intendon,  and  prevail*  Cum  duo  inter  se 
liia  reperhmtitr  in  taiametUot  vUimum  ratum  est. 

itt  iisi. 

vs  argued  indeed  that  this  last-mentioaed  doctrine 
d  only  to  separate  clauses :  but  it  is  not  so,  for  it 
len  adopted*  where  there  are  inconsistent  expres- 
in  the  same  clause,  as  in  Doe  dem.  Leicester  v. 
(a),  where  the  devise  was  to  trustees  "  to  pay  unto, 
e  permit  and  suSer  the  testator's  niece  to  receive 
Dts;"  and  it  was  held  that  the  last  words  vested 
the  legal  estate. 

applying  the  above  rules,  the  learned  counsel  on 
ide  contend  that  the  words  on  which  they  respec- 
rely  are  strictly  technical ;  and  so  indeed  they  ore, 
«  equally  technical :  but  in  their  proper  legal  sense 
are  directly  inconsistent  with  each  other.  Botli 
el  argue,  however,  tliat  tliese  expressions  are  only 
igly  cxintradictory ;  and  each  contends  that  they 
»e  best  reconciled  so  as  to  establish  the  claim  of 
respective  clients.  The  appellant  argues  that,  a»> 
g  the  absolute  interest  in  the  term  to  be  ^ven  to 
Calcott  by  the  words  "  to  her  executors,  adminis- 
I,  aod  assigns,"  the  subsequent  words  <*  during 
her 

[«}  3  TMOtf.  113, 
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1 845.       her  natand  life "  may  be  explained  to  mean^  thtt  she 

^?^V^*^     should  be  subject  to  the  annuities  for  her  natural  life, 
Mob  BALL  '^ 

V.  and  so  should  be  personally  liable  during  life  to  them, 

SuTToir.      though  the  lease  might  have  determined. 

The  respondent's  counsel^  on  the  other  hand,  insift 
that  the  gift  of  the  estate  to  Sarah  CakoU^  her  ezecutois, 
administrators!  and  assignst  may  be  made  oonsistentwitfa 
a  gift  to  her  of  a  life  estate  only,  by  understanding  the 
former  words  in  some  secondary  and  imperfect  sense,  is 
that  the  rents  or  fruits  of  the  estate  fallen  daring  the 
life  of  the  legatee  should  devolve  on  her  execaton,  or 
that  the  executors  should  have  a  right  after  her  death 
to  repay  themselves  any  advance  she  might  have  made 
for  renewal  of  the  leasesi  as  provided  for  in  a  subsequent 
clause,  or  that  the  legal  estate  was  given  to  her  sod  her 
executors,  and  the  beneficial  estate  only  for  life. 

There  are  great  difficulties  in  adopting  any  of  these 
explanations.  That  proposed  by  the  appellant,  besides 
being  a  very  strained  construction,  requires  us  to  reject 
the  marks  of  parenthesis  which  are  clearly  visible  in  the 
probate  of  the  will,  and  which  shew  that  the  testator 
means  the  sentence  to  be  read,  passing  over  the  interme> 
diate  words,  as  if  it  had  contained  a  gift  to  Sarah  CakoHf 
her  executors,  adminbtrators,  and  assigns,  for  her  na- 
tural life.  On  the  other  hand,  all  the  modes  suggested 
on  the  part  of  the  respondent  have  more  or  less  of  in- 
consistency, for  all  suppose  a  gift  to  executors  and  ad- 
ministrators  of  a  person  during  life :  that  all  of  them 
make  the  words  superfluous,  is  not  a  serious  objection. 

It  is  then  contended  for  the  appellant,  that  the  context 
in  the  will  a£brds  such  clear  evidence  of  the  testator's 
intention,  as  to  enable  us  to  decide  between  these  con- 
tradictory provisions),  and  to  call  upon  us  to  adopt  the 

construction 
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nctuMi  wliicli  g^vet  the  l^tee  the  absolute  in-       t&tS. 

MOKBALL 

e  put  ti  the  context  in  the  will  on  which  reliuice  '"^''' 
iced  fi>r  this  pnrpoie  ii  that  which  immediately 
rt,  by  which  the  testator  provides  that  if  Sarak 
U  died  in  die  iifetims  of  the  three  tenants  for  life, 
ig lawful  Issue,  her  children  should  take  the  estate; 
r  without  issae,  it  should  go  to  Johnson  and  Mor- 
And  this  clause,  it  is  said,  shews  an  intention  to 
de  6xr  the  issue  of  Sarah  CakoU ;  snd  in  the  event 
1  has  happened  that  can  only  be  done  by  con- 
ig  the  clause  in  questbu  to  give  the  absolute  inte- 

0  Sarak  CakoU,  which  wonld  enable  her  to  provide 
Br  children  by  settlement  or  otherwiset  and  so  give 
an  indirect  benefit. 

idmit  that  if  I  could  find  in  the  context  any  satia- 
ry  evidence  of  an  intention  to  provide  for  the  issue 
rah  CalcoU  the  younger,  either  generally  or  in  the 

1  that  has  happened,  that-  would  be  a  ground  for 
ting  the  latter  words,  which  give  her  an  esute  for 
and  retMning  the  former,  which  give  an  absolute 
est.  As  for  instance,  to  put  the  clearest  case,  sup- 
ig  the  testator  in  his  will  had  recited  that  it  was  his 
ition  to  provide  for  the  issue  of  Sarah  Cdtcott,  or 
nable  her  to  provide  for  them  in  any  event,  that 
d  have  afforded  n  sufficient  ground  for  deciding 
the  former  words  expressed  the  testator's  real  mean- 
apd  the  latter  had  been  introduced  propter  inm- 
.-  and  of  course,  if  the  same  conclusion  could  be 
J  drawn  from  other  parts  of  the  will,  which  I  have 
losed  to  be  distinctly  expressed  in  a  recital,  the  same 
It  would  follow.  But  I  cannot  find  in  tbecontext 
indication  of  an  intention  to  provide  for  the  issue 
orally,  bnt  only  to  provide  for  them  in  one  event, 

that 
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that  is,  the  death  of  Sarah  Cakott  the  yoanger  daring 
the  lives  of  the  three  tenants  for  life.  In  that  eveot  he 
makes  a  provision  for  them  expressly,  and  not  by  giving 
an  estate  to  the  mother  to  enable  her  to  do  so:  and  in 
that  event  also  he  gives  an  interest  on  the  More  of 
issue  to  Jergimon  and  MorraU;  but  he  gives  none  to 
them  if  Sarah  CaleoU  survives  the  tenants  for  life  and 
dies  without  issue.  He  certainly  did  not  mean  to  pve 
a  contingent  benefit  in  all  events  to  Jerginson  and  ifor- 
rall^  but  has  made  it  depend  upon  the  event  of  &nzi 
Cakott  dying  before  the  tenants  for  life.  How  can  we 
say  that  he  had  not  the  same  intention  as  to  the  diil- 
dren?  Again,  if  there  had  been  a  general  intoitioQ  ta 
provide  for  the  children  by  giving  the  mother  the  entire 
estate,  why  did  he  not  give  that  estate  to  her,  whether 
she  survived  the  tenants  for  life  or  not?  and  why  does 
he  give  an  absolute  estate  to  her  if  she  survives,  whether 
she  has  issue  or  not  ?  It  is  perfectly  clear  that  there  is  no 
uniform  and  consistent  intention  to  provide  for  the  issue 
in  all  events  by  the  particular  mode  of  giving  an  abso- 
lute estate  to  the  mother. 


It  appears,  therefore,  to  me  to  be  a  mere  conjectnre 
that  the  testator  meant  a  benefit  to  the  issue  in  the 
event  which  has  happened.  The  words  of  the  will  in 
no  part  are  such  as  to  form  a  Intimate  ground  for 
judicial  inference  that  he  did.  It  is  not  indeed  an  un- 
reasonable supposition  that  the  testator  might  mean  to  * 
enable  the  mother  to  provide  for  her  issue  if  she  so^ 
vived  by  giving  her  the  entire  estate^  and  introduced 
the  words  *^  for  life  "  by  mistake,  nor  is  it,  «n  the  other 
hand,  unreasonable  to  suppose  that  he  meant  to  ^veher 
a  life  estate  only,  and  that  he  did  not  mean  in  that  event 
to  provide  for  the  children  at  all;  nor  is  it  unreasonable 
to  suppose  that  he  meant  to  give  Sarah  CalcoU  a  life 

estate^  and  that  the  words  executors,  &c.  slipped  into 

the 
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II,  written  by  a  profiessioD: 
r  usual  connection  with  a  { 
T,  and  that  the  testator  foi 
over  in  &vour  of  iasue, 
U  afterwards.  Here  are 
1^  last  is  really  the  mos 
with  the  context:  but  all  c 
'  to  me  to  be  conjecture  tn 

1  aware  that  there  are  mai 
one  considerable  lengths  in 
:t  the  supposed  intention  of 
itisfactory  grounds ;  but  ', 
c  shall  better  perrorm  our 
id  that  it  is  the  province 
irds  which  are  in  the  will, 
what  the  testator  has  act 
speculate  upon  what  he  w 
to  have  int«ided  to  wr 
ge  of  the  will  accordingly, 
ibuting  an  intention  to  th 
!  an  absolute  interest  in  o 


in,  we  are  pursuing 


tbel 


;  a  will  for  the  testator 
f  Diade. 

1  not  propose  to  go  thro 
in  the  language  of  a  will, 
!t  the  presumed  intention  t 

have  been  cited  the  las 

the  meaning  of  the  let 

1  apparent,  in  the  senten 

i),  where  there  was  a  de^ 

her  heirs,  the  issue  of  her 

(a)  a  Sm.  3; 

L.  I.  O  O 
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lives,"  with  a  proviso  containing  a  devise  over  if  C  H. 
left  no  issue.  It  was  clear  that  the  testator  intended  to 
give  C  H»  an  estate  tail»  and  that  each  heir  in  tail 
should  take  for  life;  but  that  intention  could  not  be  car- 
ried into  effect  Doe  dem*  Cotton  v.  Stenlake  (a)  was 
another  instance  of  the  same  kind ;  there  was  no  diffi- 
culty in  either  case  in  ascertaining  the  testator's  mean- 
ing, but  in  carrying  it  into  effect  In  Smith  v.  Pgbitt(b)j 
where  an  annuity  was  left  to  A.  for  life,  and  after  the 
decease  of  A.  to  be  divided  equally  between  A  and  C. 
and  D.,  ^*  to  them  and  their  heirs,  or  the  survivor  of 
them  in  the  order  they  are  now  mentioned,'*  the  Master 
of  the  Rolls,  Sir  fV.  Grants  rejected  the  last  words  be- 
cause they  had  no  sense  or  meaning :  and  he  said  the 
question  was,  ^^  whether  words  which  had  a  pkun  meao- 
ing  were  to  be  rejected  for  the  sake  of  words  of  whidi 
you  do  not  see  the  meaning."  None  of  these  cases  are 
like  tlie  present  Here  the  words  *^  for  her  natural  life** 
cannot  be  explanatory  of  the  mode  in  which  the  testator 
wishes  &  Cakott  herself  and  her  personal  represoitatives 
to  take;  and  here  also  both  the  expressions  are  perfecdy 
intelligible,  but  in  their  proper  sense  perfectly  inooo- 
sistent 


In  Boon  v.  Cornfbrth  (c).  Lord  Hardmidre  rgected 
interlined  words  which  were  presumably  the  last  writ- 
ten, because  they  were  inconsistent,  and  repugnant  to 
the  whole  disposition :  and  his  Lordship  thought  he  had 
no  alternative  but  that  of  rejecting  those  words,  or  the 
entire  provision.  Here  there  is  no  such  necessity :  it  is 
a  simple  alternative  of  the  rejection  of  the  first  or  last 
words,  each  having  a  perfectly  sensible  meaning. 

In 


(a)  18  Sati^  515. 
(6)  9  Fe$.  566. 


(e)  8  Fe$.  sen.  S77. 
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mary  other  cases  the  coarti  have  altered  the  tan- 
e  of  the  will  to  suit  the  testator's  intention,  which 
have  seen  in  the  whole  purview  of  the  will,  or  in  the 
:u)ar  sentence,  I  do  not  enter  into  the  consider- 
of  these,  the  principle  being  admitted.  One  class 
les  is  very  clearly  established :  —  Where  there  is  a 
e  in  fee,  with  a  limitation  over  if  the  devisee  die 
r  twenty-one,  "or"  without  issue,  the  word  "or" 
istrued  "  and : "  the  ground  is,  that  the  tesutor,  by 
ng  the  event  <^  having  issue  a  condition  of  preserv- 
he  estate,  evidently  intends  an  indirect  benefit  to 
issne  by  the  very  devise  itself  of  an  estate  in  fee. 
cases  are  all  collected  in  Mr.  Jarman'a  edition  of 
U,  vol.  i.  S80.  note.  But  in  this  case  I  see  no  proof 
tent  to  benefit  the  issue  by  giving  the  estate  to  the 
er,  either  in  the  clause  ilietf  or  the  context:  it 
nts  to  a  mere  conjecture,  which  may  or  may  not 
out  to  be  true.  Nor  is  the  argument  derived 
the  supposed  intestacy  of  the  testator  as  to  the  re- 
der,  if  a  life  interest  only  is  given,  of  any  avail, 
e  is  no  intestacy  upon  this  construction,  for  there 
lisposition  of  the  remainder  in  the  residuary  clause: 
t  is  no  answer  to  say  that  this  disposition  confers  a 
remote  benefit  on  the  issue,  for  there  is  no  proof  of 
tention  to  benefit  them  in  all  events. 


think,  there&re,  that  the  context  throws  no  light 
e  clause  in  question,  and  most  certainly  that  clause 
nsistent  with  ic  I  must  therefore  decide  upon  the 
ling  of  the  words  by  the  clause  itself,  .acting  upon 
established  rules  of  construction ;  and  so  doing,  I 
:,  either  that  the  apparent  repugnance  may  be  best 
lined  by  understanding  the  gid  to  the  executors  in 
1  secondary  and  improper  sense,  for  the  purpose  of 
g  the  executors  after  death  a  fruit  fallen  during 
or  (and  to  the  Utter  course  I  strongly  incline)  that 
O  o  S  the 
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1845.  the  two  provisions  are  absolutely  repugnant,  and  can- 

jjjT"^^*^  not  be  reconciled  at  all ;  and  being  unexplained  by  the 

V.  context,  then,  according  to  the  rule  above  refisrred  to, 

UTTON.  ^jj^  i^j  provision  must  prevaiL 

I  therefore  conclude  that  Sarah  Caleoit  took  so  estate 
for  life  only  in  the  Gloucestershire  leasehold  estate. 

Coleridge  J. 

My  Lord  Chancellor,  —  Having  the  misfortane  to 
differ  in  opinion  with  the  Master  of  the  Rolls  and  my 
brother  Parke  in  this  case,  I  cannot  state  to  your  Lord- 
ship the  conclusion  to  which  I  have  arrived  without  the 
greatest  *  distrust  of  its  correctness,  as  well  from  that 
circumstance  as  from  the  acknowledged  difficulty  of  the 
question,  and  a  just  diffidence  of  my  own  judgment 
upon  any  such  occasion.  It  is  satisfactory  to  me  to 
find  that  on  the  principles  of  decision  there  is  no  sab- 
stantial  difference  between  my  brother  and  myself. 

The  question  at  issue  turns  upon  the  effect  to  be  givai 
to  the  following  clause  in  the  willof  jErftmrtf  Z/oytf:  — 
*^  I  give,  devise,  and  bequeath  my  said  leasehold  estates 
in  Gloucestershire  (subject  to  the  said  several  annoities 
as  aforesaid)  to  Sarah  Calcott  the  younger,  if  she 
shall  be  then  living,  her  executors,  administrators, 
and  assigns  (subject  to  the  said  annuities  charged 
thereon),  during  the  term  of  her  natural  life."  Having 
had  the  advantage  of  hearing  my  learned  brothei^s  judg- 
ment, I  may  say  at  once  that  I  entirely  concur  with  him 
in  the  opinion  to  which  he  strongly  inclines,  that  no  satis- 
factory interpretation  was  suggested  at  the  bar,  and 
that  none,  probably,  can  be,  by  which  to  reconcile  the 
two  parts  of  this  sentence  —  that,  in  the  first  place,  by 
which  the  estate  is  given  to  Sarah  Cakottj  her  execa- 
tors,  administrators,  and  assigns,  and  that,  in  the  second 

places 
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e,  by  which  it  is  limited  to  her  during  her  tutural 
UpoD  this  part  of  the  case,  therefore,  I  will  add 
ling. 

at  if  these  two  parts  of  the  sentence  cannot  be 
nciled,  it  follows  that,  if  any  effect  be  given  to  the 
se,  it  must  be  by  rejecting  one  oF  them.  It  must 
iKSumed  that  one  of.  them  the  testator  wrote,  or, 
ng  written,  permitted  to  stand,  unadvisedly;    that 

of  them,  in  short,  does  not  express  bis  last  will. 

qaestloD  then  is,  which  of  the  two  is  to  be  rejected, 
:h  is  to  stand ;  and  it  will  be  very  important  in  the 
lion  of  this  to  remember  that  it  is  not  an  inquiry 

the  meaning  of  what  the  testator  has  written,  but 
tically  to  ascertain  what  it  is  which  he  is  to  be 
n  deliberately  to  have  written,  as  his  last  will, — not 
lestioD  of  construction  (for  every  word  in  itself  is 
!Ctly  unambiguous),  but  an  inquiry  what  is  the 
ect-matter  to  be  construed.  I  make  this  remark 
ie  commencement,  because  it  serves  to  shew  that 
y  of  the  ordinary  rules  of  ccmstruction  have  direcdy 
learing  on  this  inquiry,  And  because  it  may  warrant 
der  discretion  in  the  Court  than  it  would  properly 
me  on  a  mere  question  of  interpretation. 

0  assist  the  Court  in  such  an  inquiry,  a  general 
has  been  established,  after  some  controversy.  The 
r  clause  or  phrase  is  to  be  preferred,  the  former 
ted.    And  if  this  rule  were  universal  and  unqualified 

1  application,  nothing  could  be  more  easy,  of  course, 
to  act  on  it :  the  bet  being  established  —  and  it 

Id  be  of  simple  ascertainment  —  that  \he  clauses  or 
snces  were  repugnant  to  each  other,  the  decision 
Id  be  easy,  and  in  all  cases  uniform.  But  I  think  it 
be  taken  as  clearly  established,  that  this  rule  must 
3e  acted  on  so  as  to  dash  with  another  paramount 
Oo  S  rule. 
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rule,  which  is,  that  before  all  things  we  must  k)ok  far 
the  intention  of  the  testator  as  we  find  it  expressed  or 
clearly  implied  in  the  general  tenor  of  the  will ;  and  when 
we  have  found  that  on  evidence  satisfactory  in  kind  ind 
degree,  to  that  we  must  sacrifice  the  inconsistent  cUnse 
or  wordS)  whether  standing  first  or  last,  indUferently: 
and  this  rests  upon  good  reason ;  for  although,  when 
there  are    repugnant  dispositions,  and  nothing  leads 
clearly  to  a  preference  of  one  or  rejection  of  the  other, 
convenience  is  strongly  in  favour  of  some  rale,  however 
arbitrary,  yet  the  foundation  of  this  rule,  as  of  everj 
other  established  for  the  interpretation  of  wills,  obvi- 
ously is,  that  it  was  supposed  to  be  the  safest  guide 
under  the  circumstances  to  the  last  intention  of  the 
testator.     To  consider  it  merely  arbitrary  would  be  an- 
necessarily  to  suppose  an  anomaly  in  the  canons  by 
which  wills  are  interpreted :  to  make  it  a  rule  of  evi- 
dence is  to  make  it  harmonise  in  principle  with  ibem. 
The  first  efficient  disposition  by  deed  prevails}  becaose 
it  exhausts  the  power  of  the  grantor ;  but  a  testament 
being  ambulatory    till  the  death  of  the  testator,  tbe 
last  expression  of  his  mind  must  prevail :  and  if  two 
intentions  are  expressed  in  the  same  testament  Idgod- 
sistent  with  each  other,  the  former  must  be  presumed 
to  have  been  abandoned,  and  must  be  over^niled  by  tbe 
latter.     But  where,  in  the  same  instrument,  either  fioDi 
recitals  over-riding  the  whole,  or  from  express  provi- 
sions, it  can  be  collected  with  reasonable  certainty  that 
there  was  no  departure  from  the  original  intention,  tbe 
presumption  is  rebutted,  and  the  latter  clause,  as  repn^ 
nant  to  a  still  subsisting  intention,  must  be  rejected. 


That  the  conflicting  words  occur  in  the  same  sen- 
tence, I  admit,  has  been  held  to  be  not  a  sufficient  reason 
in  itself  for  refusing  to  apply  the  rule,  and  properly 

In  a  case  whjere  there  is  nothing  to  lead  the  mind  to  an 

opposite 
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kite  conclusion,  not  merel;  the  convenience  of  a 
in  rule,  but  reason,  requires  that  it  should  be  so; 
lere  is  evidence,  slight  indeed,  of  a  change  of  in- 
}n,  and  nothing  to  set  against  it.     Doe  v.  Biggi  {a) 

authority  for  this.  And  on  the  other  hand,  where 
s  have  been  inserted  in  a  sentence  by  interlinea- 

and  therefore  may  be  presumed  to  have  been  last 
en,  these  have  been  rejected,  if  they  were  clearly 
^ant  to  the  intentJoo  of  the  testator  in  the  whole , 
ision  for  disposing  of  that  part  of  his   property. 

V.  Comjbrtk  {b)  is  an  instance  of  this.  But  al- 
^  1  distinctly  admit  that,  in  cases  where  the  rule 
aperly  to  be  applied  at  all,  it  will  apply  to  incoi]- 
it  clauses  in  the  same  sentence  as  well  as  to  incon- 
it  sentences  in  the  same  will,  yet,  where  ^e  question 
hether  it  is  to  be  applied,  we  shall  be  led  more 
r,  and  on  slighter  evidence,  to  determine  in  the 
live  in  the  former  case  than  in  the  latter,  simply 
ise  the  principle  on  which  the  rule  stands  exists  in 
itrength  in  the  former  than  in  the  hitter  case.  To 
CMC  a  variation  of  intention  between  the  penning 
le  former  and  the  latter  part  of  the  same  sentence 
s  reasonable  than  between  the  framing  of  diflerent 
■sitions  in  the  same  will.  The  amount  of  the  dif- 
ce  may  vary  in6nitety.  I  am  not  upon  the  degree, 
he  principle. 

r.i/onnan,  in  his  excellent  work  on  fP(//s,  ch.  xv,,  ex- 
les  the  rule  inlanguagewhichi  would  wish  to  adopt, 
[  cite  him  the  rather  because,  in  the  opening  of  the 
I  chapter,  he  seems  to  me  to  have  expressed  him- 
n  language  which  needs  qualification.  "  It  is  clear," 
sys,  "  that  words  and  passages  In  a  will  which  are 
oncilable  with  the  general  context  may  be  rejected, 
whatever 
(a)  8  Tmaa.  109.  (i)  9  Vei.  ten.  STT. 
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whatever  may  be  the  local  position  which  they  happen 
to  occupy ;  for  the  rule,  which  gives  efiect  to  the  pos- 
terior of  several  inconsistent  clauses,  most  not  be  so  ap- 
plied as  in  any  degree  to  clash  or  interfere  with  the 
doctrine  which  teaches  us  to  look  for  the  intention  of  a 
testator  in  the  general  tenor  of  the  instrument,  and  to 
sacrifice  to  the  scheme  of  disposition  so  disclosed  any 
incongruous  words  and  phrases  which  have  found  a 
place  therein."  (vol.  i.  p.  420.)  I  believe  that  up  to  this 
point  there  is  no  material  difference  of  opinion  between 
my  learned  brother  and  myself  (not,  of  course,  that  I 
presume  upon  his  acquiescence  in  every  argument  or 
Ulustration  which  I  have  used) ;  still,  with  a  view  to  what 
follows,  I  have  thought  it  necessary  to  state  this  pre- 
liminary matter  thus  fully. 


Whether,  then,  the  rule  is  to  be  applied  or  not,  must 
in  every  case  depend  on  the  evidence  of  intention  sup- 
plied  by  the  will  itself;  and  the  practical  diflerence 
between  us  is  as  to  the  amount  of  evidence  which  should 
be  sufficient  to  take  a  case  out  of  the  rule.  The  ques- 
tion here  being  whether  Sarah  Calcoti  took  an  estate 
absolute  or  only  for  life,  it  is  conceded,  I  believe,  that 
if  an  intention  can  be  clearly  collected  from  the  con- 
text, either  to  provide  for  her  children  generally  or  in 
some  specified  event— the  event  which  has  happened  — 
we  ought  to  retain  the  words,  however  placed,  by  whidi 
alone  that  intention  can  be  effectuated,  and  reject  those 
which  will  absolutely  defeat  it.  But  it  is  assumed, 
that,  from  clear  provisions  for  the  children  in  certain 
events,  no  inference  can  be  drawn  of  an  intent  to  pro- 
vide for  them  generally,  or  in  the  event  which  has 
happened,  and  therefore  that  such  provisions  will  have 
no  effect  in  preventing  the  application  of  the  rule. 
This,  I  own,  seems  to  me  to  narrow  the  ground  in  a 
way  for  which  I  find  no  authority,  and  in  itself  unrea- 
sonable. 
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ble.  Suppose  the  testator  bad  anxiously  provided  1845. 
he  children  in  three,  four*  or  more  possible  con-  ^ '  ^~ 
mcies,  I  should  have  thought  that  a  ground  from  •. 

h  an  inference  night  have  been  drawn  of  an  inten-  cttom. 
to  provide  Tor  them  in  a  fifUi  which  had  arisen, 
iud  not  been  specified  in  the  will ;  a  ground  strong 
igh  at  least  to  determine  my  election  between  two 
nsistent  clauses,  one  of  which  was  so  worded  as  to 
f  that  intention  into  effect,  the  other  to  defeat  it, 
gh  I  should  not  have  felt  warranted  from  it  in  sup- 
ig  such  a  clause  if  not  found  in  the  will.  For  it 
L  never  be  lost  sight  of,  that  thb  is  not  a  case 
itroducing  words  into  a  will  to  ou-iy  into  effect  a 
umed  intention.  You  have  alt  the  words  required 
our  purpose,  clear  and  unambiguous.  The  question 
ily,  whether  they  are  to  be  reuined  or  rejected  by 
>n  of  repugnant  words  following.  That  question,  it 
[Teed,  must  be  determined  by  the  contexL  If  from 
i^ntext  you  can  gather  nothing  as  to  the  testator's 
ition,  I  admit  the  technical  rule  must  prevail.  But 
rhat  principle  is  it  required,  on  the  other  hand,  that 
:]usive  evidence  of  intention,  expressly  embracing 
y  contingency,  should  be  adduced,  before  the  rule 
be  rejected  ?  If,  indeed,  the  question  were  whether 
irticular  devise  or  bequest,  not  expressed,  should  be 
>lied  from  evidence  of  intention,  I  could  under- 
d  the  argument  that  such  an  inference  could  not  be 
in  merely  from  the  intent  to  give  some  interest 
er  other  circumstances  than  those  which  hod  ac- 
ly  arisen.  But  this  is  not  that  case.  Further,  I  ■ 
X,  that  even  in  a  case  like  the  present,  where  it  is 
a  question  of  supplying  but  rejecting  words,  that 
cli  amounts  to  no  more  than  a  mere  guess  ought  not 
cially  to  influence  the  mind  at  all ;  it  should  be  con- 
Tcd  as  nothing ;  but  that  a  canon  so  strict  as  that 
Tred  to  cannot  be  the  true  one,  may,  I  think, 
appear 
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appear  from  this  consideration  alone:  if  the  latter 
words  be  rejected,  the  first  must  stand.  Suppose  then 
evidence  of  intention  to  be  gathered  from  the  context, 
inconsistent  with  the  latter,  and  yet  not  pointing  spe- 
cifically to  the  former  at  all,  still,  on  this  evidence^  the 
former  must  surely  be  supported,  simply  because  the 
latter  must  be  rejected.  Suppose,  for  example,  the 
question  to  be  between  words  giving  an  estate  tail  and 
an  estate  for  life,  and  the  context  only  to  shew  clearly 
that  there  was  no  intention  to  devise  for  life  only,  bat 
to  contain  nothing  from  which  that  particular  estate  of 
inheritance,  the  estate  in  tail,  could  have  been  inferred, 
still  you  would  remove  the  words  giving  the  estate  for 
life,  and  by  so  doing  those  which  gave  the  estate  in  tail 
would  be  established.  I  apprehend,  then,  that  as  the  nile 
itself  is  a  rule  of  evidence,  so  the  considerations  which 
determine  on  its  application  or  rejection  must  be  cogent, 
but  need  not  be  conclusive;  and  that  it  is  enough  to 
shew  the  general  tenor  and  context  to  be  inconsistent 
with  the  latter  words  without  also  shewing  that  they 
point  precisely  to  the  provisions  in  the  former,  if  they 
are  not  at  variance  with  them. 


From  the  nature  of  the  thing  it  is  impossible  to  de- 
fine with  strict  mathematical  accuracy  the  degree  of 
cogency  in  the  evidence  which  will  warrant  the  Cooit 
in  rejecting  the  technical  rule;  but  for  practical  pur- 
poses we  may  come  near  enough  by  authorities  in  the 
cases  most  closely  analogous :  and  I  should  say  that 
the  Court  would  be  warranted  most  clearly  and  djct- 
tiori,  wherever  the  evidence  is  such  as  would  warrant 
it  in  transposing  clauses,  altering  words,  or  supplying 
devises  unexpressed.  I  specify  these  because  they  go 
beyond  mere  construction ;  they  either  alter  or  add  to 
the  written  will  upon  the  ground  of  a  clearly  mani- 
fested, though  ill  or  imperfectly  expressed,  intent.    It 

would 
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would  be  easy  to  multiply  citations  of  cases  under  each 
of  these  beads;  but  I  hare  already  trespassed  so  long  on 
your  Lordsbip's  patience,  that  I  will  cite  but  two  to 
illustrate  the  principle  to  be  collected  from  them,  which 
I  conceire  to  be  this :  that,  in  order  to  do  these  strong 
acts,  courts  have  not  thought  themselves  bound  to  re- 
quire evidence  of  necessary^  inevitable  cogency,  but  only 
that  which  made  the  intention  highly  probable,  which 
shewed  the  will  as  it  stood  to  be  very  unreasonable, 
and  the  alteration  or  addition  necessary  to  make  it,  in 
legal  reasoning,  reasonable  and  consistent*  An  inten- 
tion in  the  testator  to  be  consistent  with  himself  is 
always  assumed  as  a  cardinal  point  in  construction. 
Thus,  in  SouUe  v.  Gerrard  (a),  the  devise  was  ^*  to  my  son 
R.  and  his  heirs  for  ever,  and  if  R.  dies  within  the  age 
of  twenty-one  years,  or  without  issue,  then  over."  IL 
had  issue  Mary^  and  died  within  age.  It  was  resolved 
that  *<  or  "  should  be  construed  **  and,"  and  that  Mary 
should  take.  Here  there  was  nothing  impossible  in  the 
testator's  making  the  inheritance  to  depend  on  two  se- 
veral contingencies:  it  might  be  his  caprice  that  the 
estate  should  go  over  if  either  of  two  possible  events 
should  happen,  both  of  which  were  clearly  present  to 
his  mind,  and  he  had  expressed  himself  quite  unam- 
biguously to  that  effect.  But  the  Court  looked  to  the 
consequences :  they  would  not  suppose  in  the  testator  a 
caprice  so  inconsistent  with  the  general  intent  apparent 
to  give  jR.  an  estate  of  inheritance  if  he  left  issue  of  his 
body  to  take  it,  and  therefore  they  read  the  will  as  if 
the  testator  had  united  the  contingencies*  It  is  well 
known  that  this  has  become  a  settled  rule,  and  numberless 
wills  have  been  construed  in  accordance  with  it.  White 
V.  Barber  (6)  is  a  case  perhaps  more  analogous  to  the 
present.   There  the  testator,  having  one  son  T.  P.  living 

at 

\a)  Cro.  JEUz.  585.  {b)  5  Burr.  S705. ;  Ambler^  701. 
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at  the  time  of  making  his  will,  devised  to  his  wife  until 
71  P.  attained  twenty-one,  and  then  to  him  in  fee.  But 
if  his  wife  should  be  enceinte  with  one  or  more  ckiidrea 
at  the  time  of  his  decease,  and  T.  P.  should  die  without 
issue  before  twenty-one,  such  child  or  children  then 
living,  then  he  devised  to  his  wife  until  they  attabed 
twenty-one,  and  then  to  such  children  in  fee ;  but  if 
T.  P.  should  die  without  issue,  and  before  twenty-one, 
or  that  such  posthumous  children,  if  any,  should  die 
without  issue,  and  before  twenty-one^  then  to  his  wife 
for  life,  remainder  over  to  his  nephews  in  fee.    Here 
was  a  most  careful  provision  for  the  living  child,  and 
for  any  posthumous  issue ;  but  the  case  of  children  born 
in  his  lifetime,  after  the  will  made,  was  whoUy  ofer- 
looked.    Two  such  were  born,  and  more  than  five  yean 
after  the  date  of  the  will  the  testator  died,  not  leaving 
bis  wife  enceinte ;  and  then  T.  P.  died  a  minor,  and 
without  issue :  upon  a  case  out  of  Chancery  the  Court  of 
Queen's  Bench  certified  that  the  two  younger  children 
would  take  under  the  will  an  estate  in  fee  at  their  respec- 
tive ages  of  twenty-one.     Here  it  might  have  been  said, 
what  evidence  of  any  intention  to  provide  for  after- 
born,  because  there  was  an  intention  to  provide  fcr 
living  and  posthumous,  children  ?   It  is  a  distinct  dass : 
still  less  what  evidence  of  an  intent  to  give  the  second 
and  third  child  a  joint  estate  in  fee  when  the  eldest  was 
to  take  alone,  and  the  posthumous,  if  more  than  one, 
must  have  been  twins,  which  might  explain  why  thejr 
were  to  take  jointly  ?  There  certainly  was  no  conclusive 
evidence,   but  the   Court   thought  that  a  father  who 
took  such  anxious  care  for  posthumous  children  as  to 
make  an  express  provision  for  them  could  never  intend 
to  give  them  his  estate  in  exclusion  of,  or  to  his  nephews 
in  preference  to,  any  child  or  children  that  might  be 
born  in  his  lifetime.    They,  therefore,  not  only  supplied 
a  devise,  but  framed  it  in  a  special  manner  to  meet  the 

supposed 
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moral  evidencei  highly  probable,  but  falling  very  far  ^^^^"^ 

short  of  demonstration.  v. 


Sutton. 


To  apply  now  these  principles  and  authorities  to  the 
present  case,  and  see  what  the  evidence  is  against  the 
intention  to  limit  Sarah  Calcotfs  estate  to  her  for  life.  In 
the  first  place,  that  involves  in  a  certain  event  an  intes- 
tacy, at  least  the  contemplation  of  it  in  the  testator's 
mind,  as  to  this  a  considerable  and  much  considered 
part  of  his  property.  For  although  the  words  of  the 
residuary  clause  may  be  large  enough  to  include  it,  yet 
no  one  who  reads  that  clause,  and  considers  the  trusts 
there  limited,  will  believe  that  the  testator  ever  con- 
templated the  possibility  of  this  property  &lling  under 
it  Now  beyond  the  general  presumption  against  an 
intention  of  intestacy,  the  anxiously  minute  details  of 
the  whole  will  seem  to  me  to  exclude  the  notion  of  this 
case  absolutely ;  and  with  regard  to  this  particular  pro- 
perty, the  testator  seems  to  have  separated  it  from  the 
rest,  to  have  provided  for  the  transmission  of  it  under 
every  contingency ;  and  instead  of  intending  that  it  might 
come  to  sale  under  the  residuary  clause,  he  is  evidently 
anxious  that  the  lease  should  be  constantly  renewed, 
and  has  provided  accordingly. 

Next,  it  is  clear  that  Sarah  Calcott  the  younger  and 
her  issue,  if  she  should  have  any,  were  near  objects  of  his 
bounty,  and  that  substantially  and  specifically  he  meant 
to  provide  for  them  by  these  leaseholds;  accordingly, 
after  the  death  of  three  persons  (one  of  them  her  mo- 
ther) she  is  to  take ;  but  she  n^ight  die  before  them  and 
leave  issue :  in  that  case,  and  if  such  issue  survive  tlie 
tenants  for  life^  they  are  to  take  absolutely ;  and  if  any 
child  should  die  before  the  tenants   for  life,  leaving 

issue 
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issue  who  should  survive  them,  such  issue  is  to  take  the 
parent's  share  absolutely.  Here^  then,  if  the  mother 
never  takes  at  all,  is  the  most  abundant  care  that  her 
issue,  if  any,  shall  take  the  entire  interest. 


Next,  the  ultimate  remaindermen  are,  expressly,  only 
to  take  in  case  Sarah  CalcoU  should  die  before  the 
tenants  for  life,  leaving  no  issue ;  so  that  if  she  bad 
lived  and  taken  the  property,  and  then  died  leaving 
issue,  the  judgment  of  the  Master  of  the  Rolls  would 
have  defeated  not  only  such  issue,  but  the  ultimate  re- 
mainders over:  so  far  is  clear.     But  if  she  survives 
and  comes  to  the  property,  what  estate  will  she  take? 
There  are  two  sets  of  words  descriptive  of  her  estate: 
according  to  the  former  she  will  take  absolutely;  accwd- 
ing  to  the  latter  only  for  life ;  one  set  must  be  rejected. 
If  you  reject  the  former,  upon  her  death  her  children 
are  left  unprovided,  and  the  remainders  over  are  also 
defeated ;  and  there  is  virtually  an  intestacy  as  to  the 
property  in  question:  and  although  both  the  children 
and  the  remaindermen  must  have  been  present  to  the 
testator's  mind,  and  the  same  provisions  were  necessary 
to  secure  their  interests,  and  prevent  intestacy,  whether 
she  died  before  or  after  taking  the  property,  they  are 
wholly  omitted  in  the  latter  case,  though  so  carefully 
made  in  the  former.     On  the  other  hand,  if  you  reject 
the  latter  words,  it  is  true  that  no  specific  provisKNis  are 
made  for  the  children,  but  they  become  unnecessary, 
because  their  interests  might  well  be  left  to  the  care  and 
under  the  control  of  the  parent.    This  is  so  common  a 
mode  of  providing  for  children  as  a  class,  that  the  ab- 
sence of  an  independent  limitation  to  their  use  weighs 
almost  nothing.    And  as  to  the  remaindermen,  by  the 
supposition  there  would  then  be  no  need  to  provide  for 
them. 
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Let  us  now  apply  the  reasoning  which  governed  the 
Court  in  White  v.  Barber  to  these  facts.  Could  the  tes- 
tator  intend  that  these  children  should  take  all  if  the 
mother  did  not  live  to  come  to  the  property,  but  no- 
thing if  she  did  ?  Would  he  carefully  provide  to  secure 
the  property  from  the  residuary  clause,  in  favour  of  the 
children  and  remaindermen,  if  she  did  not  come  to  it ; 
aod  although  there  might  be  the  same  children  and 
same  remaindermen,  was  it  to  be  thrown  into  the  re- 
sidue if  she  did  ?  Whether  she  never  came  to  the  pro- 
perty and  died  issueless,  or  came  to  it  as  tenant  for  life 
and  died  with  issue,  would  be  the  same  thing,  as  to  the 
necessity  for  an  ulterior  disposition  of  the  property. 
Why  should  a  remainder  be  provided  in  the  one  case 
and  not  in  the  other  ? 


1845. 


MORRALL 

V. 

Sutton. 


The  respondents  would  find  it  difficult  to  answer 
these  questions  satisfactorily  ;  and  if  so,  it  seems  to  me 
(and  I  say  it  with  diffidence),  no  argument,  to  assert  that 
you  cannot  infer  an  intention  to  provide  for  the  children 
in  one  event,  from  an  expressed  intention  to  provide  for 
them  in  another,  or  to  provide  for  them  in  every  event, 
from  an  intention  to  provide  for  them  in  one ;  I  agree 
that  from  these  premises  simply  you  cannot  infer  those 
conclusions.  But  this  seems  to  me  not  the  correct  way 
of  stating  the  question.  Two  sets  of  words  are  used ;  one 
must  be  rejected :  take  the  one,  and  the  will  is  reason- 
able and  consistent;  in  the  doubtful  parts  it  becomes 
what  from  the  undoubted  you  could  have  expected  to 
find  it:  take  the  other,  and  it  is  exactly  the  reverse: 
Why  then  reject  the  former  ?  simply  because  it  was  first 
written,  and  the  testator  must  be  taken  to  have  changed 
bis  intention  before  he  wrote  the  latter.  The  reply  is, 
that  these  particulars  above  relied  on  rebut  the  pre- 
sumption of  any  such  change,  and,  further,  as  these  par- 
ticulars 
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ticulars  are  themseWes  set  down  qfier  the  words  which 
give  the  estate  for  life,  no  change  of  intention  can  be 
supposed  inconsistent  xvith  theniy  for  this  tnms  the  argu- 
ment for  the  rule  from  mere  position  against  it 

For  these  reasons,  with  all  the  diffidence  which  I 
expressed  in  the  commencement,  I  humbly  state  my 
opinion  that  Sarah  CakM^  under  the  bequest  in  ques- 
tion, took  an  absolute  interest  in  the  leasehold  estates ; 

0 

and  I  deeply  regret,  that  by  this  difference  in  opinion 
from  my  brother  Parke,  I  may  to  the  extent,  however 
limited,  to  which  my  reasons  may  seem  deserving  of  at- 
tention, have  increased  -rather  than  diminished  the  diffi- 
culty of  the  decision ;  but  your  Lordship  and  the  parties 
have  a  right  to  the  expression  of  the  best  opinion  which 
I  can  form. 


T^  Lord  Chancellor,  after  thanking  his  learned 
brothers  for  their  assistance,  said,  that  in  consequence 
of  their  difference  of  opinion,  it  became  necessary  for 
him  to  consider  what  course  ought  to  he  adopted,  with  a 
view,  if  possible,  to  save  the  parties  the  expense  of  an 
appeal  to  the  House  oF  Lords.  He  considered  the  pre- 
sent state  of  things  analogous  to  that  in  which,  upon  a 
case  stated  for  the  opinion  of  a  court  of  law,  the  court 
was  equally  divided,  and  no  certificate  therefore  ^^ 
turned,  in  which  case  it  would  be  a  matter  of  coarse  to 
refer  the  question  to  another  court  of  law.  The  onlj 
reason,  he  understood,  why  the  Master  of  the  Rolls 
had  not  adopted  that  course  in  the  first  instance,  was 
because  he  found  it  impossible  to  send  a  case  in  such  a 
form  as  not  to  prejudice  some  of  the  arguments  on  one 
side  or  the  other.  Under  those  circumstances,  he  pro- 
posed acting  upon  the  analogy  to  which  he  had  re- 
ferred, to  request  the  assistance  of  the  Chief  Justice  of 
the  Common  Pleas  and  the  Chief  Baron  of  the  Ex- 
chequer, 
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dieqaer^  and  to   have  the  caso  re-argued  in  their        1845. 
presence*  ^I^^^'^^ 


9. 

Sutton. 


The  Reporter  bat  been  informed  that  the  fait  has  noce  been  com* 
promiied. 


OLDFIELD  V.  COBBETT.  Feb.  u. 

nnHE  Defendant,  being  in  contempt  for  want  of  an  Where  a  De- 
answerj  was  taken,  under  a  Commission  of  Rebel-  iginciutody 
lioD,  and  lodsed  in  Whiiecrou  prison,  from  whence  he  w"^®*"  proceii 

°  r        ~»  of  contempt, 

was  brought  up  by  habeas  to  the  bar  of  the  Court  of  for  want  of 

Exchequer  and  turned  over  to  the  Fleet ;  after  which  *"JJ"*^yg* 
several  other  detainers  were  lodged  against  him.     He  answer,  the 
subsequently  put  in  his  answer,  but  did  not  pay  the  costs  replying'  to 
of  his  contempt.     Some  months  afterwards  the  Plaintiff  the  answer, 
replied  to  the  answer,  and  served  the  Defendant  with  a  contempt,  and 
i«ii«»a  to  rejoin.  ^^^tu. 

his  discharge. 
The  Defendant  now  moved,  in  person,  before  the  JJ^'^^of  costs. 
Lord  Chancellor,  that  he  might  be  discharged  from 
custody  under  the  order  of  commitment,  on  the  ground, 
amongst  others,  that  the  Pliuntiff  had,  by  replying  to 
the  answer,  waived  the  contempt ;  Haynei  v.  BalL  (a) 

Mr.  Wakefieldj  cofUrd^  drew  a  distinction  between  the 
case  of  a  Defendant  being  merely  in  contempt  for  want 
of  an  answer,  and  that  of  a  Defendant  actually  in  cus- 
tody for  such  contempt     It  was  true  that  in  the  former 

case, 

(a)  SBeav.  140. 

Vol.  I.  P  p 


i 
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1845.       case,  the  PUdntifft  bjr  acoepting  tha  answer  and  veplyiiig 
^^^^^^^     to  1^  waived  bis  right  to  enforce  payment  of  the  ooiU 
o.  by  the  process  of  Qontejnpt;  but  it  ^id  not  follow  that 

GoBBKTT.  j^  ^|j^  latter  case  the  Defendant  was  entitled  to  be  dis- 
charged out  of  custody  without  first  paying  the  costs: 
and  he  contended  that  the  practice  was  the  other  way. 
Anompnous  (a),  Smith  v.  Blqfield  (6)9  Cand  t.  Eben  (c). 

The  Lord  Chancellor. 

None  of  the  cases  cited  by  Mr.  Wakffidi  establish 
the  distinction  for  which  he  has  contended :  for  diey 
only  shew  affirmatively  that  tbe  acceptance  of  an  answer 
is  a  waiver  of  the  right  to  recover  the  costs  under  the 
process  of  contempt ;  but  they  do  not  shew  negative!^ 
that  it  is  not  such  a  waiver  of  the  contempt  altogether 
as  to  entitle  tlie  Defendant  to  his  discharge  where  he  is 
in  actual  custody.  The  Anotn/mous  Case  in  Fesey  certainly 
has  a  tendency  to  that  conclusion ;  but  it  is  too  vague  to 
be  relied  on.  On  the  other  hand,  Hm/nes  v.  Ball  (<f)  is 
an  express  authority  the  other  way.  And  Mr.  Wakefdi 
had  nothing  to  say  to  that  case,  except  that  it  was  sot 
law.  But  there  is  another  case  of  Smith  y.  Cdmfbdl{e]i 
in  which  the  point  arose.  That  indeed  was  an  ex  paric 
application :  but  from  the  nature  of  the  supplication  the 
attention  of  the  Court  was  particularly  drawn  to  the 
point,  and  it  occurred  to  no  one  to  take  the  distinction  ooir 
insisted  on  by  Mr.  Wakefield.  Out  of  respect,  however, 
for  that  learned  gentleman's  opinion,  I  have  referred  to 
the  Clerks  of  Records  and  Writs  as  to  the  practicci  and 
they  have  returned  me  this  certificate :  — 

■ 

**  That  where  a  Defendant  is  in  contempt  for  want  of 
answer  (whether  in  custody  or  otherwise^  and  he  after- 
wards 

(a)  15  Vet,  174.  (if)  5  J^ov.  14a 

\h)  SV.^B.  100.  (e)  I  Bmi^^MyLzn. 

(c)  1  Madd.SZO. 


GASES  IN  CHANCERY. 


559 


wards  files  his  answer,  to  which  the  PlaintiflP  replies, 
sach  Defendant  is  thereby  entitled  to  be  discharged  from 
his  contempt  without  payment  of  the  costs  thereof." 

I  think,  on  the  express  declsbns  to  which  I  have  re- 
ferred, and  this  certificate,  I  must  consider  that  what 
has  taken  place  amounts  to  a  waiver  of  the  contempt, 
and  that  with  respect  to  this  order  of  commitment  the 
Defendant  is  entitled  to  be  discharged  without  payment 
ef  costs.  The  Defendant  has  on  former  occasions 
moved  to  dischiurge  that  order  for  irregularity,*  and 
those  mbtions  have  been  refused  with  costs.  What  I 
DOW  do  will  not  affect  those  orders* 


1845. 


Oldfibld 

COBBBTT. 


In  the  Matter  of  the  WARWICK  Charities. 

nrfHE  Lord  Chancellor,  in  this  case,  said,  that  in 
^  petitions  for  filling  up. vacancies  in  the  number 
of  trustees  of  charities  formerly  vested  in  corporations, 
it  was  necessary  to  obtain  the  Attorney-Generars  fiat  to 
the  petition,  as  being  presented  under  Sir  S.  Romillt/s 
Act,  as  well  as  under  the  Municipal  Corporation  Act ; 
but  that  it  was  not  necessary  to  serve  the  Attorney- 
General ;  adding,  that  if  in  the  course  of  the  discussion 
any  thing  should, occur  which  might  make  it  desirable 
to  have  the  presence  of  the  Attorney-General,  the  Court 
might  direct  that  he  should  be  served. 


March  U. 


PetiUons  for 
filling  up  ^ 
vacancies  in 
charity  trus- 
tees require 
the^ofthe 
Attorney- 
Generaly  but 
need  not  be 
served  upon 
him. 


Mr.  WakefieUj  Mr.  James  Parker^  and  Mr«  BlunU 
were  counsel  in  the  case. 
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March  14.     In  the  Matter  of  the  GREAT  WESTERN  RAIL- 

WAY  Ex  parte  MARSHALL. 


The  cosu  of 
an  application 
for  tne  tran^ 
fer  out  of 
Court  of  a 
sum  of  stocky 
the  produce 
of  land  taken 
by  a  railway 
compaov 
under  the 
powers  of 
their  act  from 
a  party  under 
disability, 
heldy  upon 
the  construe, 
tion  of  the 
act,  to  be 
payable  by 
the  company. 


THE  petitioner  was  a  tenant  m  tail»  whose  land  had 
been  taken  daring  his  infancy  by  the  Railway  Com- 
pany  under  the  powers  of  their  Act  (a),  and  the  pur- 
chase money  paid  into  Courts  and  invested.  The  peti- 
tionei^  being  now  of  age,  and  therefore  absolutdy  entitled 
to  the  money,  prayed  by  his  petition  that  the  stock 
might  be  transferred  to  him,  and  that  the  Company 
might  pay  the  costs  of  the  application. 

Mr.  Neate  appeared  in  support  of  the  petition. 

Mr.  Osborne^  conirdj   referrmg    to   the  thir^-sixdi 
section  (A),  contended  that  the  Act  did  not  provkle 

for 


(a)  SScS  W.A.  ccfii. 

(6)  ^  And  be  it  further  enacted, 
that  where  by  reason  of  the  dis- 
ability or  incapacity  of  any  per« 
son  or  corporation  entitled  to 
any  lands,  tenements,  or  here- 
ditaments to  be  taken  under  or 
by  virtue  of  this  Act,  or  from  any 
other  cause  whatsoever,  the  pur- 
chase money  for  such  lands,  ten»> 
ments,  or  hereditaments,  or  any 
money  to  be  paid  for  or  by  way 
of  compensation  or  satisfaction 
for  any  injury  or  damage  done 
to  the  same,  shall  be  required  to 
be  paid  into  the  Bank  of  Eng^ 
iond^  and  be  subject  to  the 
orders  and  directions  of  the 
Court  of  Exchequer,  under  the 
provisions  contained  in  this  Act,it 


shall  be  lawful  for  the  said  eovt 
to  order  all  the  reasonable  coas, 
cfaai^ges,  and  ezpensea  attrwdiag 
such  purchase^  taking,  oroai^ 
of  any  lands,  tenements^  or  1^ 
reditaments,  or  which  may  be 
incurred  in  consequence  thereof, 
and  also  of  the  inveftnient  of 
the  purdiase  or  conpensitioii 
money  paid  in  respect  of  tocli 
lands,  tenements,  and  here- 
ditaments in  real  or  govern- 
ment securities,  and  likewise  of 
the  re-investment  of  such  pur^ 
chase  or  compensation  mooej, 
or  the  government  and  real  i^ 
curities  purchased  therewitb,  in 
the  purchase  of  land^  tene- 
ments, and  hereditamenti^  ss 
hereinbefore  mentioned,  toge- 
ther 
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for  the  costs  of  getting  money  out  of  Court,  except 
where  the  object  was  to  reinvest  it  in  the  purchase  of 
other  land ;  and  that  on  a  similar  application  before  the 
Vice-Chancellor  of  England  in  the  matter  of  the  same 
Railway,  where  the  same  objection  had  been  taken,  his 
Honour  bad  held  that  the  Court  bad  no  jurisdiction  in 
such  a  case  to  give  costs. 


£61 


1845. 


In  re 

The  Grisat 

Western 

Railway 

Compaoy. 


7^  Lord  Chancellor, 

I  think  the  case  comes  within  the  express  terms  of 
the  Act,  which  are  very  general ;  and  that  construction 
is  consistent  with  the  justice  of  the  case ;  for  where  a 
public  company  takes  a  person's  land  without  his  con* 
sent,  for  their  own  purposes,  it  is  right  they  should  pay 
all  the  expenses  incident  to  it. 


ther  wnih  the  costs»  charges,  and 
expeoset  of  obtaining  the  proper 
orderty  and  of  all  other  proceed- 
iogi  for  such  purposes,  and  of 
the  payment  of  the  dividends 
iind  interest  of  the  said  gofem- 
ment  or  real  securities,  and  of 
the  payment  of  the  principal  of 
the  said  purchase  or  compensa- 


tion money,  and  of  the  govern* 
ment  or  real  securities  purchased 
therewith,  out  of  Court,  to  be 
paid  by  the  said  company,  and 
the  said  company  shall  from 
time  to  time  pay  such  sums  of 
money  for  the  said  costs,  charges, 
and  expenses  as  the  said  court 
shall  direct." 
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April lU 


On  the  bear« 
ing  of  an  b(^ 
peal  upon 
a  special 
case  from  the 
Court  of 
Review,  the 
Lord  Chan* 
cellor  may 
direct  a  case 
to  be  stated 
for  the  opi- 
nion of  a 
court  of  law. 
The  deci- 
sion in  Hail 
▼.  Smilk^  I  B. 
4*  C.  407., 
questioned. 


In  the  Matter  of  CLARKE  and  Others,  Ex  parte 

BUCKLEY. 

nnHIS  was  an  Bppiei^by  muj  o( BjpedaicBK^  bamiift 
-*■    Court  of  Review. 

The  bankrupts  were  the  late  partners  ui  the  LacaUr* 
shire  Bank.  The  appellant  was  the  holder  of  seyeral  of 
these  notes,  which  were  in  the  following  form :  — 

*'  Leicestershire  Bank.  6£. 

**  I  promise  to  pay  the  bearer  on  demand  five  pounds 
here,  pr  at  Messrs.  Williams^  Deacon^  Laboudiere^  Thar^ 
iohi  and  Co.,  bankers,  London^  value  received. 

<<  For  John  Clarke,  Richard  IBMl, 
Joseph  Philips,  and  Thomas  SmiA 

Bdchard  MitcheV 

Upon  one  of  the  notes  so  signed  the  appellant  ten- 
dered a  proof  against  the  separate  estate  of  Bidsrd 
Mitchell,  which  the  Commissioner  admitted,  but  on  ap- 
peal to  the  Court  of  Review  it  was  set  aside.  This  was 
an  appeal  from  that  decision. 

Mr.  Russell  and  Mr.  Daniell,  for  the  appeal,  relied  on 
HaU  V.  Smith  {a)  as  exactly  in  point,  observing  that  the 
authority  of  that  case  had  been  recognised  by  Mr. 
Justice  Bajfley,  one  of  the  judges  by  whom  it  was  de- 
cided, in  a  subsequent  edition  of  his  work  On  BiBs{h\ 
which,  though  published  by  his  son,  was  well  known  to 
have  been  revised  by  himself.  They  cited,  also,  Sayr 
v.  Chaytor  (c),  March  v.  fVard  (rf),  and  Lee  v.  Nixon,  {e) 

Mr. 


(fl)  1  B.^a  407. 
ib)  5thEd.  p.51.n. 
(c)  lLuiw.696. 


(d)  Peake^sIf.P.CASO. 

(e)  1  Ad.it  E0.9OU 
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Mr.  mil  and  Mr.  Ckapnumf  amtrdf  snid  that  the  doo-  1845. 
trine  of  Hatt  v.  Smith,  though  it  had  never  been  judicially  ^T*^^^^^ 
erermled  or  questioned,  had  not  been  practically  acted  Clarkb. 
upon ;-  fer  that  the  form  of  the  note  .was  precisely  the 
same  as  that  of  the  notes  6f  the  Bank  of  England  (in 
proof  of  which  they  produced  one) :  and  yet  no  one 
ever  supposed  that  the  cashier  of  the  Bank  of  England, 
who  signed  for  the  governor  and  company,  thereby 
made  himself  personally  liable.  The  true  construction 
of  such  a  note,  and  that  which  was  notoriously  the  un- 
derstandii^  of  the  parties,  was— not,  **  I  promise  to  pay 
so  much  for  A*  B^  and  C  23^''  but  <*  I  promise,  for  A.  B. 
and  C  2>.,  to  pay  so  much.'*  They  also  referred  to 
Story  on  Partnership  (p.  223.  note),  where  the  learned 
author,  m  commenting  on  Ball  v,  Smithj  observes  that  it 
went  to  th^  very  verge  of  the  law,  and  ,might  perbapf 
be  thought  to  deserve  further  consideration. 

In  the  course,  of  the  reply. 

Hie  Lord  Chanceixor  asked  whether  there  was  any 
instance,  since  the  establishment  of  the  Court  of  Re- 
view, of  the  Lord  Chancellor  having,  on  the  argument 
of  a  special  case  from  that  Court,  directed  a  case  to 
be  stated  for  the  opinion  of  a  court  of  law :  which 
question  having  been  answered  by  Mr.  Bussell  in  the 
native. 

His  Lordship  said^  he  conceived  that  he  had  the 
same  power  to  do  go,  when  sitting  in  bankruptcy  as 
in  other  cases ;  and  that  he  thought  that  would  be 
the  proper  course  in  the  present  case,  as  he  should 
feel  great  difficulty,  sitting  here  alone,  in  overruling  a 
decision  of  the  Court  of  Queen's  Bench;  and  yet,  with 
great  teapect  for  the  authority  of  Hall  v^  Smithy  he  still 
retained  the  impressidn  which  be  had  at  the  outset,  that 
this  was  a  joint  promise  only.     And  as  that  was  also  the 

*  P  p  4  view 
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1845.  view  taken  of  it  by  the  learned  Judge  (a)  of  the  Goart 
of  Review,  from  whom  this  appeal  had  comei  and  die 
practice  of  the  Bank  of  England  appeared  to  be  in  con- 
formity with  it,  he  should  hesitate,  on  the  odwr  hand, 
to  act  on  the  author!^  of  that  case» 

(a)  Sir  O.  Boh. 


AprUu.     In  the  Matter  of  the  KING'S  GRAMMAR  SCHOOL 

in  the  Borough  of  WAR  WICK» 

And  m  the  Matter  of  the  52  G.  3.  c  101. 
And  in  the  Matter  of  the  8  &  4  VICT.  c?7. 

In  settling  a     fTIHE  school  in  question  was  a  free  school,  which  wis 

scnene  for  n        ■ 

gremraar  founded  and  endowed  by  a  charter  of  King  Ibtry 

thS^Hw'd-***  ^^^^  *"  ^®  thirty-seventh  year  of  his  reign,  « to  the 
master  is  to  be  end,  that  the  young  subjects  of  his  kingdom  in  the 
^M^w(^  county  of  Waranck^  might  thereafter  be  instructed  in 
hndg^^  and  ia  -useful  and  ornamental  learning.**  Several  additions  weie 
the  Court  will  subsequently  made  to  the  endowment  fit>m  private  bene* 
^fi^  ^P  "P^  factions.  In  the  year  1 838,  the  school  having  become  in- 
tions  as  to        efficient  in  consequence  of  the  limited  course  of  instmctioD 

sM^on  m^  ^^'^^  O"  '^  i^  A°^  ^^^  causes,  it  was  referred  to  the 
discipline,  but  Master  to  approve  of  a  scheme  for  its  ftiture  conduct 
detaiUof  bo^  and  management,  with  liberty  to  approve  of  a  plan  for 

to  the  dis-  adding  instruction  in  commercial  and  general  edocstioD 
cretionofthe         ...  i      i       7        .       *       t 

Uead^naster.    to  mstruction  m  grammar  and  other  learmng  fit  to  be 

.  Restrictions  tauffht  in  a  inrammar  school. 

imposed  on  ^  ^ 

the  master  of 

a  Free  Gram-       The  Master  having  made  his  report,  this  petition  was 

as  to  holding  presented  by  the  trustees  of  the  municipal  charities  of 
ecclesiasticar    the  borough  of  JVatmck^  prayinj^  amongst  qther  diings, 

that  the  scheme  which  the  Master  had  approved  might 

be  confirmed,  with  certain  alterations. 

The 
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The  petition  now  came  on  to  be  heard,  all  parties        1845. 
consenting  that  the  questions  arising  upon  the  scheme     ^T^'^'^'^ 
sboald  be  decided  by  the  court  in  this  form,  instead  of   The  Ring's 

.p».  ««,*..  u.  UK  ™p«u  «l^ 

Waewick* 
The  scheme  provided,  in  the  first  place^  that  the 
master  should  be  a  graduate  of  one  of  the  universities 
of  Oxford  or  Cambridge^  and  in  holy  orders,  and  that 
he  should  be  at  liberty  to  take  thirty  boarders,  giving 
the  preference  to  boys  whose  parents  were  resident  in 
the  county  of  Warwick:  That  an  usher  or  under-master 
should  be  appointed  by  the  master,  who  should  be  com* 
petent  to  teach  as  well  the  classics  as  mathematics,  and 
the  higher  branches  of  arithmetic,  and  should  be  well 
versed  in  modem  literature,  geography,  and  science,  and 
should  be  a  fit  person  in  his  habits  and  temper  to  have 
the  charge  of  education. 

# 

By  the  sixth  clause  of  the  scheme  it  was  provided,  « 

that  the  head  master  should  reside  on  the  premises 
called  the  College  in  the  borough  of  Warwick^  and  that 
the  under  master  should  reside  in  the  borough  of  War' 
wickj  and  that  neither  of  them  should  hold  any  eccle- 
siastical appointment,  having  cure  of  souU  or  other 
appointment  having  weekly  duties  attached  thereto,  or 
which  would  require  any  part  of  their  attention  during 
the  week  days:  but  that  either  of  them  should  be  at 
liberty  to  hold  within  the  town  of  Warwick^  or  within 
five  miles  thereof,  any  lectureship,  chaplaincy,  or  other 
appointment,  the  duties  of  which  would  not  interfere 
with  their,  or  one  of  them,  attending  divine  service  on 
the  rooming  of  Sunday^  with  such  of  the  boys  of  the 
school,  either  boarders  or  otherwise,  who  should  attend 
the  same. 

"With  respect  to  that  clause, 

Mr. 
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1845.  Mn  Bolif  who  appealed  for  the  the  petitioners,  stated 

^^^^'^^^     that  aU  parties  were  deskoiM  that  the  masten  duwld 


The  KiitgV  be  at  liberty  to  accept  ecdesiastical  preferment,  pro- 
%HooL*  vided  it  did  not  interfeve  witii  their  attentSen  to  the 
.WAKwioa.  school ;  and  he,  therefore,  proposed  that  the  prohibitioQ 
in  tbe  first  part  of  that  danse  agsanst  the  master's 
holding  Mch  preTermeaff  should  be  qaaliified  fay  the  io- 
aertion  of 'the  words,  '<  unless  he  or  they  should  be  ex« 
cased  from  residence  by  the  proper  authorities.** 

TkeLonr^  Chancellor  said  he  saw  no  objeotiento 
that,  except  that  the  words  inserted  should  be  *^  unless 
and  for  so  long  otaly  as  he  or  they  should  be,**  &c«  Bot 
to  the  latter  part  of  the  clause  his  Lordship  said  be  bad 
a  decided  objection,  as  it  would  admit  of  the  master's 
holding  a  lectureship  at  Leamington^  within  two  miles  ef 
Warmick^  which  would  leave  tbe  boys  unprotected  daring 
Sunday*  Therefore  the  words  <<  or  within  five  miles" 
should  be  omitted,  and  there  should  be  an  express  pro- 
hibition against  either  of  the  masters  holding  any  kctore- 
ship,  chaplaincy,  or  other  such  appointment'  as  therein 
mentioned,  elsewhere  than  in  the  town  of  Watmck. 


By  the  seventh  clause  it  was  provided,  thatdnring 

one  hour  at  least  of  every  school  day,  the  head-master 

or  under-master  should  give  religious  instruction,  to  be 

confined  to  the  reading  and  explaining  of  the  Scriptures; 

and  oh  every  Lord's  day  only,  the  said  head-master  or 

under-master  should  give  instruction  in  the  Liturgy, 

Catechism,  and  Articles  of  the  Church  of  England,  to 

such  df  the  boys  whose  parents  were  in  communion  with 

that  church,  and  to  such  of  the  boys  whose  parents  or 

persons  standing  to  them  in  loco  parentis  did  Dot  object 

to  their  receiving  such  instruction.    And  the  .ejgbth 

clause  provided,  that  the  Head-roaster  should  see  that  sll 

the 
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ifae  day  sdiolafs  r^olaii^Iy  attended  dinne  semoe  a<^       1845* 
cording  to  tbe  rales  of  the  Church  ot England^  once  or     ^"^7^^^ 
oftener  on  Sundays  and  Good  Fridrnf^  and   that  they    TbeKiNa's 
shonld  assemble  together  at  the  school,  and  proceed^     ^^£bool* 
under  the  care  and  svpeliatendetice  of  the  head-master     Wabwick. 
or  of  the  iinder-mastery  to  the  parish  church,  or  some 
other  ehurdi  or  chapet  where  the  serrice  of  the  church 
of  England  was  performed. 

With  respect  to  these  clauses. 

•  '/         '  •  »     • 

Mr.  Bolt  said,  they  had  been  introduced  by  the 
Master  contrary  to  his  own  judgment,  and  to  the  wishes 
of  all  parties  in  the  town,  in  deference  to  the  authority  of 
two  cases  recently  decided  by  Vice-Chancellor  Knight 
BiTice,  The  AUomey^General  v;  CuOwn  (a),  and  AUot" 
ney-General  v.  Lord  Cafrington  (i),  in  which  similar 
directions  had  been  given.  He  insisted,  however,  that 
these  were  the  only  instances  in  which  such  regulations 
had  ever  found  a  place  in  a  scheme  for  a  granmiar 
school,  and  that  in  the  town  of  Warwick,  where  there 
were  many  dissenters  as  well  as  Roman  Catholics,  it 
woald  tend  greatly  to  narrow  the  usefulness  of  the 
schopl,  if  a  regulation  partaking  so  ipuch  of  an  ex- 
clusive and  sectarian  spirit  were  adopted. 

•  ,  *  i 

Mr.  TFrcn/j  for  the  Attorney-General,  insisted  on  both 
the  clauses  being  retained,  stating  that  all  the  old 
schemes  contained  similar  provisions. 

•  -  * 

77ie  Lord  Chanc^lor. 

I  think  it  is  better  to  omit  both  clauses,  not  on  the 
ground  that  religiops  instruction  is  not  to  be  required 
(for  I  assun^e  as  a  matter  of  course  that  it  will  be  given), 

but 
(«)  1  r.  4-  CoU.  C.<^.4U.  (b)  Nqt  reported. 
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1845.  but  because^  when  I  find  that  the  bead  master  is  to  be  a 

^^T^'^  graduate  of  one  of  the  Dniversities  and  in  holy  ordersi 

The  KiifG*s  and  the  under-master  to  be  appointed  by  him,  it  seemi 

ScboolT  ^  ^^  better  to  leave  every  thing  relating  to  rdigioos 

Waewick.  instruction  to  his  discretion:  I  think  it  much  better  far 


the  establishment,  and  much  better  lor  religion,  to  do  « 
than  to  give  any  specific  direction  with  respect  to  it. 

Mr.  Hetherington  i^peared  for  the  Head-master. 

VLf.' Bajfletf^  for  the  Corporation  of  Warwitk. 


AprU  16.  BAMPTON  r.  BIRCHALL. 

If,  after  a  de-    HPHIS  was  an  appeal  from  an  order  of  the  Master  of 
bUil^at "  to  *®  ^®"»»  allowing  a  general  demurrer  to  a  bifl  of 

a  bill,  the  luit  revivor  and  supplement. 

becomes 
abated,  the 

bill  filed  to  lie  material  alleirations  of  the  bill  are  shortly  stated 

revive  it  must  , 

be  limited  to    in  the  Lord  Chancellor's  judgment     The  argmneot 

[f  k  pra^aL     was  substantially  the  same  as  in  the  Court  below,  (a) 

further  or 

KlfdrilI'de.  ^i"-  Wttk^fiM  and  Mr.  BOlmy  for  the  appetL 

murrer  liet  to 

^"^^x^^'      Mr.  G.  Turner  and  Mr.  JElmtey,  eontrh. 

that  part  ooly 

wbicn  relates 

to  such  addi*  The  LoRD  CHANCELLOR, 


tional  relief. 


The  question  in  thb  case  waS|  whether  the  denmrreri 
which  was  to  the  whole  bill,  could  be  snstwned. 

The  facts  were  these :  —  Sir  Frank  SiandiA  died  in 

18 IS,  seised  of  certain  real  estates,  which  came  on  his 

death 

(•)  S  9*&9. 8S0. 
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death  into  the  possession   of  Fra$ik  Hall  Standish. 
Thomas  Siandish  claimed  to  be  the  heir-at-law  of  Sir 
Rani  Siandish.    Blacibum^  who  was  the  assignee  under 
his  insolvency,  brought  an  ejectment  against  Frank  Hall 
Standisif  and  filed  a  bill,  stating  the  pedigree,  and  that 
some  terms  were  outstanding,  and  praying  an  injunc- 
tion against  setting  them  up  in  the  action.    To  that  bill 
there  was  a  general  demurrer,  the  eflfect  of  which  was 
to  suspend  all  the  proceedings  in  that  suit  until  the 
demurrer  was  disposed  of.    The  demurrer  was  not  set 
down  for  argument,  and  the  proceedings  were  sus-> 
pended   for  eight  years:  in  the  meantime  both  the 
Plaintiff  and  the  Defendant  in  that  suit  died.    Hank 
Hall  Standisli  devised  the  estates  to  the  present  De* 
feodants,  and  the  present  Plaintiff  was  appointed  as- 
signee in  the  place  of  Blackburn.     Tliat  was  the  state 
of  things  in  1840.     Nothing  could  be  done  till  the 
original  demurrer  was  disposed  of:  for  that  purpose  a 
bill  of  revivor  and  supplement  was  necessary,  and  for 
that  purpose  only.     This  bill,  however,  b  not  merely  for 
the  purpose  of  revivor.  It  alleges,  first,  that  the  ejectment 
in  which  the  original  bill  was  founded  had  become  abated 
by  the  death  of  the  Defendant  in  that  suit — not  abated  in 
the  sense  of  the  term  as  used  in  this  Court,  but  in  the 
sense  in  which  it  is  used  at  law.     It  then  alleges  that 
another  ejectment  had  been  brought  by  the  present  Plain- 
tiff, and  that  the  Defendants  meant  to  set  up  outstanding 
terms  in  answer  to  that  action,  and  it  prays  an  injunction 
to  restrain  them  from  so  doing.  It  further  alleges,  that  the 
present  Defendants  had  on  various  occasions  admitted 
the  Plaintiff's  title.     All  this  was  matter  for  a  new  ori- 
ginal bill;  but  it  is  nevertheless  mixed  up  with  matter 
for  a  bill  of  revivor.     It  was  insisted,  on  the  part  of  the 
Defendants,  that  there  was  no  precedent  for  such  a  bill, 
•  in  answer  to  which,  however,  it  was  contended,  that, 
supposing  that  to  be  the  case,  the  demurrer  ought  not 

to 


1845. 


Bamftom 

V. 
BiaCBALL. 
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to  bave  be*n  general,  InA^cotduHsi  tothe  mMi^MA 
w«t  not  prepet  fcr  »  biU  of  revivor.  '  But  I  durit  that 
it  not  correct  The  bill  was  irregalar,  cootrtry  to  the 
practice  of  die  Courts  and  a  vicious  proceeding  allD- 
gether.  Try  it  by  this  test  -Suppose  this  demnrrer 
evermled  and  the  other  dlowed.  What  would  bstlie 
state  of  the  record  ?  The  ocigioal  bill  would  be  out  of 
Court,  and  there  would  be  a  bill  of  revivor  without  snv 
original  bill  to  which  it  might  relate*  I  think,  there* 
fere,  the  demurrer  was  properly  diowed.  The  appsRot 
object  was  to  connect  this  with  the  other  bill,  in  erder 
to  avoid  the  Statute  of  Limitations.  That^  however, 
cannot  be  done  in  this  manner.  If  the  porty  has  a 
right  to  file  a  new  bill,  he  shonld  do  it  in  the  regular 
way# 


Appeal  dismiss^  with  costs. 


AprU  16. 


Under  the 
4&8  IV.4. 
e.  89.  a  trust 
to  invest 
money  in  real 
securities  in 
England  or 
Wales  or 


In  the  Matter  of  the  4  &  5  W.  4.  r.  29. 
Ex  parte  Lord  WILLUM  PAWLETT. 

A    LAROE  sum  of  money  was  bequeathed  by  a  will 

to  trustees,  in  trust  for  the  petitioner  for  life,  with 

remainder  to  his  eldest  or  other  son  who  should  first 

attain  twenty-one ;  and  in  default  of  such  issue,  to  Lord 

Harry  Vane  for  life,  with  like  remainder  to  his  eldest  or 

Great  BHiain^  Other  soa  who  should  first  attain  twenty-one;  and  in 

will  authorize   j^^f^^i^  ^f  g^^jj  ^^^^^  ^  ^j^^  j^^i  o(  SandwicL 

an  investment 

on  real  secu* 

rities  in  Ire» 

land  also : 

and  though 

the  money  be 

already  in-  . 

vested  in  Great  Srilamy  the  Court  will,  on  the  application  of  the  tenant  for  life  of 

the  fund,  direct  a  reference  tp  the  Master  to  uqoire  n^hether  it.  will  be  fcr  the 

benefit  of  all  parties  interested  that  that  investment  should  be  changed  for  one  at 

a  higher  rate  of  interest  in  Ireland* 


Neither  the  petitioner  nor  Lord  Harry  Varit  had  any 

issue. 

The 
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The  petition  prmyed  a  xefarenoe  to  the.  MastBTy  to        1845. 
inquire  whether  it  would  be  £or  the  benefit,  of  the  parw     ^"^T^^^^ 

Jut  ports 

ties  interested  under  the  will,  that  a  sum  of  B^OQOLf         loni 
part  of  the  trust  fund,  should  be  invested  on  the  security       P^^'"'""* 
of  certain  real  estates  in  LreLmd  at  4  per  cent.,  the  will 
authorixiog,  in  terms,  only /an  investment  on  govern^ 
meat  or  real  securities  in  EfiglamL 

Mr.  James  Parker  and  Mn  Shadwell  for  the  petition, 
said,  that  the  Vice-Chancellor  of  England  had  made  a 
similar  order  to  that  now  asked  in  Ex  parte  French  (a), 
and  several  subsequent  cases,  but  that  the  Master  of 
the  Rolls  had  refused  to  do  so  in  Sltiart  v«  Stuart  (&) 
(where  the  fund  was  invested  in  coosok},.  on  the  ground 
that  the  direction  in  the  will  to  invest  in  England  or 
Wakt  was  a  strong  argument  that  the  testator  did  not 
intend  it  should  be  laid  out  elsewhere,  and  that  though 
it  might  be  for  the  benefit  of  the  tenant  for  life  to  change 
the  existing  security  for  one  which  would  yield  a  higher 
rate  of  interest,  it  could  not  be  for  the  benefit  of  those 
in  remainder  to  take  the  fund  firom  an  investment  where 
it  was  safe,  for  the  purpose  of  placing  it  in  one  which 
was  less  secure.  It  was  in  consequence  of  that  conflict 
of  authority  that  the  present  application  had,  at  the 
request  of  the  trustees,  been  made  to  the  Lord  Chan-. 
qellor. 

The  Lord  Chancellor  made  the  on}er,  saying  thatf 
since  the  act  of  parliament,  England  and  Wcdes  must 
for  this  purpose  be  taken  to  include  /r^/aiuf,  and  that, 
it  was  not  to  be  assumed  that  the  parties  in  renoainder 
were  not  interested,  as  well  as  the  tenant  for  life,  in 
investing  the  money  upon  a  security  which  would  yid(} 
a  higher  rate  of  interest :  for  if  it  remained  there  long 
enough,  they  would  have  the  benefit  of  it 

Mr. 

(a)  7  Siau  51 0.  (6)  8  Beao.  480. 
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1845.  Mr.  Siintm^  who  appeared  lor  the  trustees^  objected 

^"^^^^    that  Lord  Harry  Vane  and  Lord  Sanimdi  bid  not 

Lord        been  served  with  the  petition. 
W.  Pawlitt. 

The  Lord  Chanceixob,  however,  held  that  that  was 
not  necessavy,  and  that  it  was  sufficient  to  serve  then 
with  the  order  and  the  warranU  to  attend  the  Master. 


j5sf  BRUIN  V.  KNOTT. 

S^eSwtich   JN  Of^f»«-  18M,  Joteph  Aldridge,  a  citizen  of  £a«te, 
a  mother  who        died  intestate,  leaving  a  widow  and  three  children. 

uinThCT  ®y  ^^^  ^"'^"^  ^f  London,  one  third  of  the  lesidusiy 

oq>han  child  personal  estate  of  the  intestate,   which   was  of  large 

5ier*the  '  amount,  belonged  to  his  widow  as  such,  another  third 

chTioJtif  ^''.''^''  '^/^'"^"'stratrix,  and  the  other  third  to  the 

the  acciimu.  children,  in  equal  shares,  with  benefit  of  survivorship 

fSreJ.'"*  """"""^  ^^'^  '^  *^  ®^®"^  ^f  *"y  dying  under  twenty- 

limited  to  one.     Two  of  the  children   died   successively  under 

lI^IJlLnJ\!l"  twentyH>ne,  Joseph,  the  child  who  died  second,  having 

pendedupoo  attained  eighteen,  and  made  a  will,  by  which  he  be- 

siicn  main*        ^       «.l  j      n    ■• 

teoance.  queathed  all  his  property  to    his   mother      On  his 

S^ShJIrJ  '^''!'*'  ^^'^  *"'"  ^^'  ^'^^  ^y  ^^^  B^^  the  surviTing 
should  have      ^^^'W,  and  her  husband,  against  the  intestate's  widow, 

STtS'^""  '^^'^  ^^^  '"^'^''^^  ^g^'"'  and  her  second  husband, 
th^^cWId^^  P'^y^ngt  amongst  other  things,  that  the  PlainUff,  Sarak 
fortune  would  ^^^  ^^^^^  ^  entiUed  to  the  shares,  as  well  original 
inriie*S?oi  ^.  ^^  *"^^^^^"'^'P»  «f  the  child  who  died  last,  together 
ancc  ought  to  ^'^h  the  accumulations  on  such  shares  respectively. 
Sa^iilrtTf''^  '^'^  Defendants  by  their  answer  stated  that  Joseph 

the  child's  ]iad 

fortunes  which 
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had  been  maintained  and  educated  by  his  mother  from  1845* 
bis  father's  death  until  his  own  death,  and  they  claimed 
to  be  reimbursed  the  amount  of  the  expences  of  such 
maintenance  and  education  out  of  the  fund  in  dispute, 
in  case  the  Court  should  be  of  opinion  that  they  were 
not  entitled  to  the  whole. 

It  i^peared  that  Joseph^  the  child  who  died  last,  was 
entided  absolutely  to  other  property,  both  real  and  per- 
sonal, to  a  considerable  amount. 

Upon  the  hearing  of  the  cause  before  the  Vice  Chan- 
cellor of  England  (a),  two  questions  were  referred  to 
the  Court  of  the  Mayor  and  Aldermen ;  first.  Whether 
the  share,  which  an  orphan  may  have  taken  by  survivor* 
ship,  itself  survives  on  his  death  under  twenty-one,  as 
well  as  his  original  share ;  and,  secondly,  Whether,  if 
there  be  an  accumulation  of  interest  on  an  orphanage 
share,  the  accumulation  survivear  in  the  same  manner* 
That  Court  having  answered  both  questions  in  the  af- 
firmative, the  cause  came  on  again  upon  the  equity 
reserved ;  when  the  Vice  Chancellor,  after  making  a 
declaration  in  conformity  with  the  prayer  of  the  bill, 
referred  it  to  the  Master,  to  enquire  and  state  what  Sum 
would  be  proper  to  be  allowed  for  the  maintenance  of 
Joseph  Aldridge  from  the  death  of  his  father  to  his  own 
death,  having  regard  to  the  whole  of  his  fortune,  with 
liberty  to  the  Master  to  state  special  circumstances. 
From  that  part  of  the  Vice  Chancellor's  order  the 
Plaintifi  appealed. 

Mr.  Tinney  and  Mr.  Parry  appeared  for  the  Appel- 
lants. 

Mr. 

{a)  12  5iiff.  436. 

Vol.  I.  Q  q 
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1845.  Mr.  Siuari  and  Mr.  Collins  for  the  RespoodeDls. 

On  the  part  of  the  Appellants  it  was  contended,  first, 
That  the  Defendant  was  at  most  entitled  only  to  be  re- 
imbursed what  she  had  actually  expended  upon  the 
maintenance  of  her  child,  and  consequently  that  the 
enquiry  ought  to  have  been  what  had  been  properly  ei« 
pended  upon  the  maintenance,  not,  what  would  be  pro- 
per to  be  allowed  for  it ;  and,  secondly,  that  if  the  sctk 
of  expenditure  which  it  would  be  proper  to  allow  was 
to  depend  upon  the  whole  amount  of  the  infant's  for- 
tune, and  not  on  the  orphanage  share  alone,  jusdce 
required  that  it  should  be  defrayed  rateaUy  out  of  the 
orphanage  share  and  the  other  property,  to  which  he  wis 
entitled,  and  that  an  enquiry  ought  therefore  to  haie 
been  directed  as  to  the  amount  of  such  odier  property. 

On  the  other  hand,  it  was  insisted  that  the  Vice 
Chancellor's  order  was  right  upon  both  points:  that,  as 
to  the  first,  if  the  enquiry  was  directed  in  the  form 
suggested  by  the  Appellants,  it  would  throw  upon 
Mrs.  Knott  the  onus  of  proving .  by  vouchers  every 
payment  she  had  made  on  account  of  her  child  for  a 
period  of  fourteen  years,  which,  from  the  nature  of  the 
case,  it  was  impossible  for  her  to  do.  On  the  second 
point,  they  relied  on  Willaughln/  v.  Foljambe  {a\  and 
Rawlins  v.  Gold/rap  (&)• 

17ie  Lord  Chancellor. 

The  Vice  Chancellor  seems  to  have  proceeded  upon 
the  same  principle  as  if  this  had  been  a  question  of 
prospective  maintenance :  I  do  not  think,  however,  that 
that  is  the  right  principle,  with  reference  to  past  niain- 

tenance. 

(a)  S  Sim.  4-  Sir.  6.5.  (6)  5  Fes.  440. 
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tenance,  I  see  no  reason  why  a  party  who  has  main-  1845» 
tiined  a  child  without  the  order  of  the  Court  should  be 
allowed  more  than  she  has  actually  expended.  In 
lunacy  the  case  occurs  every  day,  and  the  enquiry  al- 
ways is,  what  sum  has  been  properly  expended.  It  does 
not  follow^  however,  that  the  mother  is  to  be  put  to  the 
proof,  by  voucher,  of  every  item  that  she  has  expended 
OD  account  of  her  child,  who  has  lived  with  her.  That 
would  be  most  unreasonable.  The  enquiry  should  be, 
what  was  the  scale  of  expenditure  on  which  the  child 
was  maintained,  and  what  would  be  proper  to  be 
allowed  in  respect  of  it,  having  r^;ard  to  the  amount 
of  the  child's  fortune.  If  the  mother  has  maintained 
her  child  on  a  scale  corresponding  with  his  fortune, 
she  will  be  allowed  it;  if  she  has  not  gone  so  far,  she 
will  be  allowed  only  what  she  has  actually  expended* 
The  principle  is,  that  the  mother  is  entitled  to  a  com- 
plete indenmity  for  the  money  actually  expended  on 
her  child's  maintenance  within  proper  limits,  but 
Dodiingmore. 

The  only  other  question  is,  out  of  what  fiind  the  allow- 
ance ought  to  come;  and  upon  that  point  I  am  of 
opinion  that,  supposing  the  scale  of  expenditure  not  to 
have  exceeded  what  was  warranted  by  the  orphanage 
share  alone,  it  ought  to  be  defrayed  out  of  that  fund. 
The  child  had  a  right  to  be  maintained  out  of  it;  and 
it  was  clearly  for  his  benefit  that  he  should  be  main- 
tained out  of  the  income  of  that  fund,  in  which  he  had 
a  defeasible  interest,  rather  than  out  of  other  property 
to  which  he  was  absolutely  entitled.  I  understand  the 
income  of  the  orphanage  share  was  800/.  a  year ;  and 
from  what  I  have  beard  in  the  course  of  this  discussion, 
I  am  satisfied  that  the  scale  of  his  maintenance  has  not 
been  more  than  was  warranted  by  an  income  of  that 
amount.     I  will  not,  therefore,  put  the  parties  to  the 

Q  q  2  expense 
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expense  of  an  enquiry  such  as  Mr.  Tirnief  asksi  for  I 
am  satisfied  it  would  be  useless.  If  I  shoold  be  mis* 
taken  on  that  point,  it  will  come  oat  by  giving  the 
Master  liberty  to  state  special  circumstances. 


The  order  directed  a  reference  to  the  Master  to  in- 
quire and  state  what  sum  would  be  proper  to  be  allowed 
to  Afm  Knott  for  the  maintenance  of  the  in&nt  Jmfk 
Aldridge^  deceased,  from  the  death  of  his  father  to  hb 
own  death,  regard  being  had  to  the  manner  in  which  he 
was  maintained  from  time  to  time,  with  liberty  to  state 
special  circumstances  relating  thereto  at  the  request  of 
either  party. 


Jtibfl. 


In  the  Matter  of  WILLIAM  SENHOUSE  GAIT- 
SKELL,  a  Solicitor  of  the  Court 


Charges  io  a  TN  the  months  of  October  and  December  1844,  the 
SStining  petitioner  delivered  two  bilb  of  cosU  to  his  dieni 

an  order  from  Edward  Burtf  by  whom  he  had  been  employed  in  the 
clianScn  for  >^^  ^^^  brewery.  On  the  19th  of  February  1844,  Ei- 
le«7« '«>.  «"^  ward  Burr  obtained  an  order  ex  parte^  upon  a  pctiuon 

to  the  Master  of  the  Rolls,  for  the  taxation  of  those 


bills,  the  petition  representing  that  they  did  not  contain 

any 


in  the  Com- 
mon Pleas 
Office  upon  a 
bond  given 
by  hii  client 

to  the  Crown  for  malt  duties,  held,  not  to  be  for  **  busioess  trantacted  in  a  court 
of  law,*'  so  as  to  oust  the  jurisdiction  of  the  Lord  Chancellor  or  the  Master  of  the 
Rolls  to  order  taxation  of  such  bill.  For  that  purpose  the  boaness  must  be  cobm 
proceeding  other  in  a  suit  or  with  a  view  to  a  suit.    • 

Whether  proceedings  for  the  purpose  of  entering  satisfaction  on  a  jodgneot  with 
a  view  to  the  sale  of  an  estate  would  come  within  that  description,  quare. 

An  order  referring  a  solicitor's  bill  for  taxation  may  be  made  without  notice  in 
either  of  the  two  first  classes  of  cases  provided  for  by  6  &  7  Vki.  c.  73.  j;  37. 
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any  business  done  in  any  of  the  courts  of  law  or  equity.        1845. 
Mr.  GaitsleU  having  been  served  with  that  order,  iinm&-     ^"^^v^"^ 

1%  TC 

diately  presented  a  petition  to  the  Master  of  the  Rolls,  Gaitskxll. 
praying  that  it  might  be  discharged  for  irregularity; 
the  petition  stating  that  the  petitioner  had  for  several 
years  past  been  the  confidential  adviser  and  solicitQr  of 
Mr.  Burr  and  his  family,  during  which  time  he  had 
delivered  several  bills  of  costs,  which  had  been  paid 
without  taxation,  and  without  any  objection  being  made 
to  them :  that,  in  the  expectation  that  the  bills  in  ques- 
tion would  be  dealt  with  in  the  same  manner,  be  had 
reduced  several  of  the  charges  in  them  below  the 
amounts  which  he  would  have  been  strictly  eqtided  to 
charge ;  and  that  in  consequence  of  the  urgency  of  Mr. 
Burr  to  have  the  bills,  they  had  been  made  out  in  great 
haste,  and  contained  many  errors  and  omissions  which 
would  occasion  considerable  loss  to  the  petitioner  if  they 
should  be  taxed  in  their  present  state.  When  that  pe- 
tition came  on  to  be  heard,  it  was  dismissed  with  costs, 
but  without  prejudice  to  the  petitioner's  right  to  present 
another  petition  for  leave  to  amend  his  bills. 

This  was  an  appeal  petition,  praying  the  discharge 
of  that  order,  and  also  that  the  order  of  the  19th  of 
February  might  be  discharged,  for  irregularity,  with  costs. 

Mr.  Cooper  and  Mr.  Miller^  for  the  petitioner,  con- 
tended, first,  that  the  order  of  the  19th  of  February ^ 
being  for  the  taxation  of  a  bill  which  had  been  delivered 
more  than  a  month,  ought  not  to  have  been  made  ex 
partcj  but  upon  a  special  application ;  for  that  the  thirty- 
seventh  section  of  6  &  7  Vici.  c.  73.  required  that  in 
such  cases  the  order  for  taxation  should  be  made  ^^  with 
such  directions  and  subject  to  such  conditions  as  the 
Court  or  judge  making  such  reference  should  think 
proper;''  and  that  the  Court  could  not  determine  what 

Q  q  3  directions 


578  CASES  IN  CHANCERY. 

1845.  directions  and  conditions  ought  to  be  inserted  in  its 
^^^^"'^  order  without  hearing  both  sides.  That  the  inconye- 
Qaitskell.  nience  of  a  contrary  coarse  of  proceeding  was  exempli- 
fied by  the  present  case^  in  which  the  petitiona  vas 
exposed  to  the  alternative,  either  of  proceeding  to  tbe 
taxation  of  bills  which  were  never  delivered  with  a  viev 
to  taxation,  and  wherein  many  items  were  omitted, 
which  would  have  been  inserted  if  he  had  known  fbat 
course  was  to  be  pursued ;  or  of  incurring  the  expense 
of  a  petition,  such  as  the  Master  of  the  Rolls  had  giren 
bim  liberty  to  present,  for  leave  to  amend  his  bills. 

Secondly,  they  contended  that  some*  of  die  items  in 
the  bills  were  for  business  transacted  in  the  Court  of 
Common  Heas,  and  consequently  that  this  Cocnt  bd 
no  jurisdiction  to  refer  them  for  taxation.  The  items 
to  which  they  referred  were  charges  for  taking  oat  a 
summons  before  a  judge  at  chambers,  and  obtsuniog  an 
order  thereon  for  entering  satbfiiction  t>n  a  bond  given 
by  Mr.  Burr  to  the  Crown  for  malt  duties.  In  sopport 
of  that  argument,  which  they  admitted  had  not  been 
urged  at  the  Rolls,  they  cited  the  following  authorities: 
HuUock  on  Costs  (a),  Sandom  v.  Bourne  (&),  WSsim  v. 
Gutteridge  (c),  Weld  v.  Craned  (d)i  Be  Barker  [e),  Ex 
parte  Pritchett  (g).  Winter  v.  Payne  (A),  Collins  v.  MW- 
son,  (i) 

Mr.  Walker  and  Mr.  WiUcockj  contri,  contended  that 
the  order  of  the  19th  of  February  was  properly  made 
exparte,  and  that  it  was  only  in  the  third  class  of  cases 

provided  for  by  the  thirty-seventh  section  of  tbe  Act, 

viz. 

(a)  Page  504.  (e)  €  Sm.  47S. 

(b)  4  Camp.  68.  (g)  New  Rep.  S66. 
(e)  S  B.ffC.  157.  (A)  6  T.  S.  645. 
(d)  a  ^mrk.  598.  (t)  S  JkmiL  591. 
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▼iz.  those  in  which  the  application  for  taxation  was 
made  after  verdict,  or  after  the  expiration  of  twelve 
months  from  the  delivery  of  the  bill,  that  a  special  appli- 
cation was  necessary ;  and  that  in  both  the  other  classes 
of  cases  the  order  of  reference  had  ever  since  the  Act 
came  into  operation  been  made  as  an  order  of  course. 


18i5. 


In  re 
Oaitskbll. 


On  the  second  point  they  contended  that  the  order  of 
a  jadge  for  entering  satisfaction  on  a  bond  of  this  kind 
was  in  fact  superfluous,  and  one  which  the  judges  had 
properly  no  authority  to  make ;  that,  at  all  events,  it  was 
a  mere  formality,  in  which  the  judges,  supposing  them 
to  have  a  right  to  interfere  at  all,  only  acted  minis- 
terially, and  not  judicially ;  Ex  parte  Fleetwood  {a);  and 
therefore  that  the  order  and  the  proceedings  for  obtain- 
ing it  could  not  be  considered  as  business  transacted  in 
a  court  of  law,  at  least  in  the  sense  in  which  those  words 
had  been  construed  in  the  act  of  2  G.  2.  c  28.  In  re 
Rice  (i)y  Ex  parte  Branson,  {c) 


The  LdRD  Chancellor. 

I  was  struck  at  first  with  the  great  generality  of  the 
words,  ^*  business  transacted  in  any  court  of  law  or 
equity,**  which  seemed  to  me  to  embrace  the  items  in 
question ;  but  it  appears,  that  those  words  are  borrowed 
from  the  stat  of  G.  2.,  where  they  have  been  repeatedly 
the  subject  of  judicial  decision ;  and  the  doctrine  of  all 
the  cases  is,  that,  to  come  within  the  meaning  of  those 
words,  the  business  must  be  some  proceeding  either  in 
a  suit,  or  with  a  view  to  a  suit  In  Ex  parte  Branson^ 
the  items  relied  on  as  making  the  bill  taxable  under 
that  statute,  were  charges  for  obtaining  the  acknow- 
ledgment of  a  married  woman  under  the  Fines  and 

Recoveries 

(c)  4  Seatt,  539. 


(a)  4  Man.  4*  Gr.  64a 
ib)  4  ScoU^  416. 
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1845.        Recoveries  Act,  and  euroUiDg  the  commissioiiers*  cer- 
jf!^^^     tificate  thereof,  which  last,  it  was  said,  was  an  aa  done 
Oaitskslu    in  Court.     But  the  Chief  Justice,  in  giving  judgineot, 
said,  **  Though  the  deed  is  required  to  be  enrolled  in 
this  Court,  it  is  not  a  proceeding  in  a  suit;  it b  nothing 
more  than  a  mode  of  conveyance.''     Every  word  of 
that  applies  mutatis  mutandis  to  the  present  case.    The 
items  relied  on   here  are  charges  for  procuring  satis- 
faction  to    be  entered,   not    on  a    judgment  —  that 
might  have  been  different,  for  a  ju(%ment  is  a  pro* 
ceeding  in  a  suit  either  real  or  supposed  —  but  <m  a 
bond  to  the  Crown  for  malt  duties.     Before  the  aboli- 
tion of  the  Pipe  Office,  a  quietus  was  obtained  oat  of 
the  Court  of  Exchequer,  and  upon  the  produciioD  of 
an  office  copy  of  the  quietuSf  a  memorandum  of  it  was 
entered  by  the  Senior  Master  of  the  Common  Pleas  in 
the  book  of  Crown  debtors.     After  the  Pipe  Office  was 
abolished,  the  question  arose,  in  what  way  these  in- 
cumbrances were  to  be  discharged.     In  Ex  parte  Fed' 
teoodf  an  application  was  made  to  the  Court  of  Common 
Pleas,  for  an  order  upon  the  Senior  Master  to  make 
the  entry  without  the  production  of  an  office  copy  of 
the  quietus;  and  the  Court  made  the  order  without 
determining  whether  it  would  be  effectual  for  the  par- 
pose  or  not.     Since  that  time,  applications  have  been 
made  to  a  judge  at  chambers,  for  leave  to  enter  satis- 
faction upon  such  bonds.    That  was  the  course  adopted 
in  the  present  case :  but  the  proceedings  for  that  pur- 
pose were  clearly  neither  proceedings  in  a  suit,  nor  witb 
a  view  to  a  suit,  and,  therefore,  do  not  come  within 
the  description  of  *^  business  transacted  in  a  court  of  law 
or  equity." 

The  other  point  relied  upon  by  the  appellant  wa% 
that  the  order  of  reference  ought  not  to  have  been  made 
ex  parte  but  upon  a  special  application.     The  petition 

upon 
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upon  which  that  order  was  made,  was  presented  after  the  1845* 
expiration  of  one  month,  but  within  twelve  months,  from  ^-^r^^^ 
the  time  of  the  delivery  of  the  bills.  Now,  it  is  true,  Oaitskell. 
that  in  the  case  of  bills  so  circumstanced,  the  act  pro- 
vides that  the  order  of  reference  shall  be  made  with 
such  directions,  and  subject  to  such  conditions,  as  the 
Court  or  Judge  shall  think  proper ;  but  then  there  im- 
mediately follows  a  provbo,  that  after  twelve  months 
have  elapsed  firom  the  delivery  of  the  bill,  or  a  verdict 
has  been  obtained  for  the  amount,  no  such  reference 
shall  be  directed  except  under  special  circumstances,  to 
be  proved  to  the  satisfaction  of  the  Court  or  Judge  to 
whom  the  application  shall  be  made.  In  these  last  cases, 
therefore,  there  is  to  be  examination,  and  enquiry,  and 
evidence  of  witnesses,  for  the  purpose  of  guiding  the 
discretion  of  the  Court ;  and  when  I  find  that  the  legis- 
lature has  distinctly  provided  for  that  course  in  this 
class  of  cases  and  not  in  the  other,  I  think  I  am  justi- 
fied in  coming  to  the  conclusion,  that  in  the  latter  class 
of  cases,  it  is  not  necessary  to  institute  any  enquiry  or 
examination  before  the  order  is  made,  but  that  the 
legislature  intended  that  directions  should  be  given  in 
the  order  with  reference  to  the  state  of  the  proceed- 
ings as  contained  in  the  petition  ;  subject,  of  course, 
to  this,  that  if  the  party  applying  misrepresents  the 
circumstances,  the  order  will  be  discharged,  on  the 
ground  that  the  Court,  in  making  it,  has  been  misled. 
With  that  qualification,  J  think  there  is  no  danger  in  * 
making  orders  of  course  in  different  forms,  applicable  to 
difierent  states  of  circumstances. 

I  am  of  opinion,  therefore,  on  both  points,  that  the 
order  of  the  Master  of  the  Rolls  was  right,  and  that 
this  petition  must  be 

Dismissed  with  costs. 
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1845. 


184J. 
Dec.  15. 

1845. 
July  10. 

ir  the  sen- 
tence of  an 
Ecclesiastical 
Court  in  a 
suit  for  ad- 
ministration 
turns  upon 
the  question 
of  which  of 
the  parties  is 
next  of  kin  to 
die  intestate, 
such  sentence 
is  conclusive 
upon  that 
question  in  a 
subsequent 
suit  in  this 
Court  be- 
tween the 
same  parties 
for  distribu- 
tion. 

July  10. 


BARRS  V.  JACKSON. 

npHIS  was  an  appeal  from  a  decree  of  Vioe-Chin- 
cellor  Knight  Bruce, 

The  material  facts  of  the  case  are  shortly  stated  in 
the  Lord  Chancellor's  judgment.  The  only  aathorides 
cited  in  the  argument  will  be  found  referred  to  in  the 
report  of  the  hearing  below,  (a) 

Mr.  Simpkinson  and  Mr.  Heatkfield  for  the  Plaintifis 

(the  Respondents). 

« 

Mr.  Purvis  and  Mr.  Hubback  for  the  Defendants  (the 
Appellants).  • 

The  Lord  Chancellor. 

In  this  case  Harriet  Martindale  Smith  died  unmarried 
and  intestate,  and  a  suit  was  instituted  in  the  PrerogaCive 
Court  for  administration  to  her  estate.  Jackson^  the  De- 
fendant in  this  suit,  claiming  as  second  cousin  to  Horrid 
Martindale  Smithy  and  as  her  next  of  kin :  Mrs.  Bam 
claiming  as  her  niece,  and  next  of  kin.  The  Court  de- 
cided in  favour  of  the  claim  of  Jackson^  and  the  senteDce 
was,  that  administration  should  be  granted  to  him  as  next 
of  kin.  A  suit  was  afterwards  instituted  in  this  Coart 
—  the  suit  now  before  me  —  by  Mrs.  Bamy  claimingi 
as  niece  and  next  of  kin,  the  residuary  estate  of  the 
intestate. 


The  Defendant,  in  his  answer,  insisted  on  the  sentence 
,    df  the  Ecclesiastical  Court,  by  which  administration  wis 

awarded 

(a)  2  r.^ac.a  sss. 
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awarded  to  him.  He  stated  that  the  question  now  in 
issae  was  the  sole  question  in  the  Ecclesiastical  Coui*t, 
and  that  it  was  there  decided  in  his  favour.  The  ques« 
tion  is  whether,  this  point  haying  been  decided  between 
the  same  parties,  that  decision  is  conclusive.  The  Vice 
Chancellor  did  not  consider  it  conclusive,  but  directed 
an  issue ;  and  from  that  order  this  appeal  is  brought. 
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It  was  stated  at  the  bar  and  before  the  Vice  Chancellor, 
that  this  point  had  been  decided  by  the  House  of  Lords 
in  1776,  in  the  case  of  Bouchier  v.  Taylor,  {a)     If  that 
be  so,  if  the  point  was  raised  in  that  case,  and  was 
actually  decided,  I  cannot  enter  into  any  general  rea- 
soning  upon  it,  but  I  am   bound   by  that  decision.' 
Therefore  it  is  necessary  to  consider  the  case  of  Bouchier 
V.  Taylor.    Dr.  Bouchier  claimed  to  be  next  of  kin  to 
Anne  MUlington.     He  claimed  as  her  first  cousin  once 
removed.     Alice  Merchant  claimed  as  her  first  cousin. 
A  suit  was  instituted  for  administration  in  the  Preroga- 
tive Court,  and  the  decision  was  in  favour  of  Dr.  Bou^ 
chier.     That  decision  turned   solely  on   the  question, 
which  of  the  two  claimants  was  next  of  kin.     Afterwards 
a  suit  was  instituted  in  this  Court  by  a  person  claiming 
under  the  will  of  Alice^  as  her  residuary  legatee;  the 
Defendant  insisted  on  his  title  as  next  of  kin,  and  the 
question  was,  whether  the  decision  of  the  Ecclesiastical 
Court  was  conclusive  and  binding  on  the  parties.     The 
suit,  there,  was  not  actually  between  the  same  parties,  but 
between  one  of  the  same  parties  and  a  person  claiming 
under  the  other,  so  that  in  effect  it  was  between  the 
same  parties.    It  came  on   before  the  Lord  Keeper 
Henlej/f  and  the  sentence  being  insisted  on  as  a  plea  in 
bar  to  the  suit,  it  was   ordered  that  the  plea  should 
stand  for  an  answer,  with  liberty  to  except.     Exceptions 

were 

[a)  4  B.  P.  a  708. 


Jackson. 
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1 845.        were  acoordingly  taken.     On  the  argument  of  those 
T^^*^     exceptions  there  were  two  points  in  controversy ;  first, 
o.  whether  the  sentence  was  conclusive ;  and,  secondly,  if 

it  was  not,  what  was  the  effect  of  certain  special  circum- 
stances, which  were  also  insisted  on.  The  Lord  Keeper 
directed  an  issue,  and  Lord  Chancellor  Bathunt  on 
appeal  affirmed  that  decision,  only,  varying  the  form  of 
the  issue.  An  appeal  was  then  carried  to  the  House  of 
Lords,  while  Lord  Bathwrst  himself  sat  there  as  Chan- 
cellor. Lord  Mansfield  was  present ;  the  case  was  elabo- 
rately argued,  and  the  result  was,  that  the  House  of  Lords 
reversed  the  decision  of  the  Lord  Chancellor,  in  bis  pre- 
sence. If,  therefore,  in  that  case  this  point  was  raised 
and  decided,  that  decision  concludes  the  question  as  far 
as  this  Court  is  concerned.  It  was  said,  however,  that 
nothing  appeared  in  the  order  of  the  House  of  Lords 
to  shew  on  what  ground  it  proceeded :  it  was  a  mere 
judgment  of  reversal.  It  is  only  by  looking  at  what 
falls  from  the  Lords  in  moving  the  judgment,  that  you 
collect  what  are  tlie  precise  grounds  of  the  decbion. 
Now  at  that  time  there  were  no  reports  of  proceedings 
in  the  House  of  Lords*  Mr.  Brown  collected  and  ab- 
stracted the  appeal  cases  decided  there,  and  his  report 
is  nothing  more  than  an  abstract,  llierefore,  if  it 
rested  on  Mr.  Brawn's  report,  it  would  be  difficult  to 
say  on  what  ground  the  judgment  in  question  pro- 
ceeded ;  but  we  happen,  from  another  source,  to  have 
a  very  distinct  account  of  what  passed,  from  which  it 
appears  that  the  House  of  Lords  decided  the  case  on 
both  grounds.  For  that  we  need  no  better  authority 
than  the  evidence  of  Mr.  Hargrove.  He  was  coanset 
in  the  cause :  he  drew  the  case  for  the  Appellant,  and 
he  was  present  at  the  argument  and  judgment.  In  his 
Law  Tracts  (p.  473.),  after  stating  that  two  points  were 
made,  —  one  being,  whether  the  sentence  of  the  Eccle- 
siastical Court  was  not  conclusive;  the  other,  whether 

the 
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the  special  circumstances  of  the  case  did  not  make  an 
issue  improper—  he  goes  on  to  say,  that,  ^*on  the  hear- 
ing the  decree  was  reversed  on  both  grounds,  without 
die  least  opposition  by  the  Lord  Chancellor,  or  any 
other  Lord:  and  Lord  Mans/ield,  who  was  the  only 
speaker  on  the  subject,  in  his  reasons  against  the  decree, 
was  clear  that  the  sentence  was  conclusive,  notwith- 
ganding  the  difference  in  point  of  objects  between  the 
two  suits ;  and  that  the  Court  of  Chancery,  in  exercising 
its  concurrent  jurisdiction  as  to  distribution,  was  con- 
cluded by  sentences  of  the  Spiritual  Court  in  granting 
administration,  and  not  at  liberty  to  re-examine  the  points 
decided  in  the  exercise  of  that  peculiar  jurisdiction." 
In  that  case,  as  in  this,  the  suits  were  for  different  ob- 
jects ;  one  was  for  administration,  the  other  for  distri- 
bution ;  but  the  fiict  had  been  in  issue  between  the  same 
parties,  and  had  been  decided  between  the  same  parties. 
It  appears,  therefore,  from  Mr.  Hargrave^a  account,  that 
in  the  House  of  Lords  the  case  of  Bouchier  v.  Taylor^ 
which  was  exactly  similar  to  the  present,  was  decided 
on  that  as  one  of  the  two  grounds  taken  by  the  Appel- 
lant ;  and  if  I  am  satisfied  that  Mr.  Hargrove  s  repre- 
sentation of  what  passed  is  correct,  and  I  have  no  reason 
whatever  to  doubt  it,  I  am  bound  by  that  decision. 

It  iras,  however,  said  in  argument  that  that  decision 
was  previous  to  the  opinion  of  the  Judges  in  the  Dudiess 
of  Kingston's  Case  (a),  the  former  being  pronounced  in 
March  1 776,  the  latter  in  Aprils  of  the  same  year.  But  no 
opinion  expressed  by  the  Judges  in  the  House  of  Lords 
can  be  put  in  competition  with  a  decision  of  that  House, 
except  so  far  as  it  is  adopted  by  them.  And,  therefore, 
no  opinion  expressed  by  the  Judges  ought  to  weigh  with 
me  against  the  decision  to  which  I  have  referred.    The 

only 

(a)  so  ITow.  Si.  Tr.  8SS. 
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1845.  only  pointy  however^  decided  in  tbe  Duchn$  (flMfr 
OofCs  Caset  and  which  had  no  relation  to  this  question, 
was  this,— > that  the  sentence  of  an  Ecclesiastical  Comt 
in  a  suit  of  jactitation  of  marriage  was  not  condosive^ 
as  to  the  validity  of  the  marriage,  in  a  prosecutioQ 
subsequently  preferred  against  one  of  die  parties  for 
bigamy.  The  Judges  further  gave  their  opinion  that  eien 
if  it  had  been  conclusive^  still  evidence  was  admisaUe 
to  shew  that  it  was  obtained  by  fraud*  I  have  caitfiilly 
read  through  the  opinion  oi  the  judges  as  ddivcred  by 
Chief  Justice  De  Graff  and  I  have  found  nothing  in  it 
at  variance  with  the  decision  in  Bouckier  v.  Ta^lar ;  far 
the  ground  of  their  opinion  was,  that  the  two  proceed* 
ings  were  between  different  parties,  and  that  the  dedsion 
of  a  question  raised  between  Mr.  Hatvey  and  the 
Duchess  of  Kingskm  could  not  be  conclusive  in  another 
proceeding  between  the  Dochess  of  Kingsitm  and  the 
Crown. 

Some  observations  were  made  upon  the  form  of  the 
sentence  of  the  Ecclesiastical  Court,  as  if  in  oonseqnenee 
of  the  form  it  ought  not  to  be  considered  condosivfr 
The  terms  of  the  sentence  were,  that,  as  far  as  appeared 
by  the  evidence,  Jackson  had  proved  himself  next  of  kio. 
That  is  the  usual  fgrm  of  the  sentence  in  such  cases, 
and  it  is  the  form  in  Bouckier  v.  Taylor j  ^  that,  a%far  as 
appeared  by  the  evidence,  Dr.  BouchierhBA  proved  him* 
self  next  of  kin."  Therefore  if  any  argument  could  be 
built  upon  the  form  of  the  sentence^  it  would  have  ap- 
plied equally  to  that  case  as  to  the  present :  but  it  ap- 
pears to  me  that  nothing,  in  fact,  turns  upon  the  form 
of  the  sentence :  for  where  the  Court  decides  upon  an 
issue  of  fact,  it  must  be  presumed  to  decide  upon  the 
evidence  actually  adduced  before  it,  and  therefore  the 
sentences  in  these  two  cases  express  nothing  more  than 

what 
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what  is  Deoessarily  involved  in  every  decision  upon  an        1845. 
issue  of  &ct 

Bat  before  the  case  of  Bouehier  v.  Taylor,  the  same 
principle  was  laid  down  by  Lord  Hardwicke  in  JTumas 
V.  Ketteriche.  (a)     In  that  case  the  quesdon  was  litigated 
in  the  first  instance  in  the  Ecclesiastical  Court,  where 
both  the  parties  were  decided  to  be  next  of  kin  in  equal 
degree,   and  administration  was  granted  to  Kettericlie^ 
because  TTiomas  was  a  minor.     Afterwards  a  suit  was 
instituted  in  this  Court  for  distribution;    Thomas  the 
Plaintiff  claiming  the  entire  residue,  as  sole  next  of 
kin,  notwithstanding  the  decision  in  the  Ecclesiastical 
Court;  but  Lord  Hardwicke  held,  that  that  decision 
could  not  be  controverted.  It  was  observed  that  that  was 
a  question  of  law,  but  that  seems  to  roe  to  strengthen  the 
authority  of  the  case.     It  is  true^  that  Lord  Hardwicke 
agreed  with  the  Ecclesiastical  Court  in  their  conclusion, 
but  he  stated  distinctly,  that,  at  all  events,  he  should 
have  been  bound  by  their  decision*    He  says,  ^*  What 
would  be  the  consequence  if  I  were  to  decide  contrary 
to  the  sentence  of  the  Ecclesiastical  Court,  that  the 
Plaintiff  was  the  sole  next  of  kin  ?    A  suit  for  distri- 
bution might  have  been  instituted  in  the  Ecclesiastical 
Court,   the  two  courts  having  concurrent  jurisdiction 
with  respect  to  distribution.     The  Ecclesiastical  Court 
would  have  been  bound  by  the  decision  in  the  suit  for 
administration;  and  it  follows  as  a  matter  of  course, 
that  this  Court  must  also  be  bound,  otherwise  the  two 
Courts  would  come  upon  the  same  facts  and  circum- 
stances to  contradictory  conclusions."     That  is  the  case 
also  here.    I  have  informed  myself  by  communication 
with  one  of  the  highest  authorities  on  this  subject,  that 
that  decision  as  to  the  fact  in  the  Prerogative  Court, 

in 

(a)  1  Ve%.  leo.  Z3Z. 


588 


CASES  IN  CHANCERY. 


1845. 


in  a  suit  for  ndministratbn,  being  unappealed  from, 
would,  if  the  suit  for  distribution  had  been  insdtated  in 
the  Ekxlesiastical  Court,  have  been  condasiye :  and  if  it 
is  conclusive  there,  it  ought  to  be  conclusive  here. 


A  case  before  Lord  HoU^  Blaciam*s  Case^  was  also  re- 
ferred to  {a)f  as  leading  to  a  contrary  conclusion ;  bat  it 
appears  to  me  to  run  in  the  same  direction.  Jane  Blackam 
was  the  intestate;  the  plaintiff  in  the  action  stated 
that  he  had  married  her  a  short  time  before  her  death, 
and  he  claimed  her  goods  as  her  husband;  the  de- 
fendant set  up  the  administration  granted  to  hiffl,  in- 
sisting that  it  never  could  have  been  granted  to  him 
but  upon  the  supposition  that  there  was  no  such  ^l8^ 
riage.  The  answer  was,  that  that  question  had  nerer 
been  put  in  issue  in  the  Ecclesiastical  Court  in  grant- 
ing administration,  and  that  the  judgment  of  that 
Court  was  only  conclusive  as  to  circumstances  pot  in 
issue,' not  as  to  matters  to  be  inferred  from  the  judg- 
ment; and  that  corresponds  exactly  with  what  was  stated 
by  Lord  Chief  Justice  De  Grey  in  the  House  of  Lords, 
—  matters  directly  put  in  issue  and  decided  between  the 
same  parties  are  conclusive;  but  not  matters  that  are 
only  to  be  inferred  from  the  judgment.  That  is  the  prin- 
ciple  of  the  decision  in  Blaciam*s  Case.  Lord  Holts 
language  is  this :  —  **  A  matter  which  has  been  directly 
determined  by  the  sentence  of  the  Ecclesiastical  Coort 
cannot  be  gainsaid :  their  sentence  is  conclusive  in  such 
cases,  and  no  evidence  shall  be  admitted  to  prove  the 
contrary:  but  that  is  to  be  intended  only  in  tl)e 
point  directly  tried ;  otherwise  it  is,  if  a  collateral  matter 
be  collected  or  inferred  from  their  sentence^  as  in  this 
case.  Because  the  administration  was  granted  to  the 
Defendant,  therefore  they  infer  that  the  Plaintiff  was 

not 

(a)  1  Saik.  391. 
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not  the  intestate's  husband,  as  he  could  not  have  been 
taken  to  be  if  the  point  there  had  been,  married  or  un- 
married, and  their  sentence  had  been  not  married." 
That  decision,  therefore,  amounts  to  nothing  more  than 
this,  —  that  if  the  question  had  been  put  in  issue  and 
decided,  the  sentence  would  have  been  conclusive ;  but 
that,  not  having  been  put  in  issue,  you  are  not  to  infer 
that  fact  from  the  sentence.  And  it  is  remarkable,  that 
Lord  Mansfield  appears  to  have  relied  on  that  very  case 
in  moving  the  judgment  of  the  House  of  Lords  in 
Bouchier  v.  Taylor.  "  The  doctrine  of  Lord  HoU^"* 
Mr.  Hargrove  says,  "  in  BlackanCs  Case^  was  cited,  and 
Lord  Mansfield  read  Lord  Holfs  words  out  of  SaUceld 
as  the  ground  of  his  own  opinion."  It  appears  to  me, 
therefore,  that  the  authority  of  that  case,  so  far  from 
operating  against  the  decision  in  Bouchier  v.  Taylor^ 
tends  most  strongly  to  confirm  it* 
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I  do  not  enter  into  any  of  the  general  arguments  in 
this  case,  or  into  the  otlier  authorities  that  were  cited, 
none  of  which  have  so  close  a  bearing  upon  it  as 
those  to  which  I  have  referred :  nor  is  it  necessary  to 
do  so;  for  if  the  point  was  decided  by  the  House  of 
Lords  in  Bouchier  v.  Taylor^  as  I  think  it  was,  I  am 
bound  by  that  decision,  whatever  opinion  I  might  enter- 
tain adverse  to  it.  The  appeal,  therefore,  must  be 
allowed. 
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In  taxing  the 
coKts  of  a 
motion  for  a 
new  trial  of 
an  iMue,  the 
cottt  of  copies 
of  the  thort- 
hand  writer's 
notes  of  the 
evidence 
taken  on  the 
former  trial 
are  in  the  dis- 
cretion of  the 
taxing  mas- 
ter, regard 
being  had  to 
the  nature  of 
the  issue  and 
the  extent  to 
which  such 
copies,  if  at 
all,  were  ne* 
ceisary,  but  in 
no  case  will 
more  than  two 
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IN  taxing  the  oosts  of  an  unsuocessful  motion  for  a 
new  trial  of  an  issue»  the  Taxing  Master  had 
allowed  90/*  for  the  expense  of  oofues,  fumiahed  to 
ooiuiaeli  of  the  short-jiand  writer's  notes  of  the  efideoce 
given  on  the  former  trial,  which  had  lasted  seven  days. 

Vioe*Chanoellor  Knight  Bruce  having  on  petitioo 
disallowed  that  charge,  the  question  was  now  brooght 
by  appeal  before  the  Lord  Chancellor. 

Mr.  IL  Parker  and  Mr.  J.  //•  Palmer ^  for  the  Appel- 
lant, cited  Steaoari  v.  Steele  (a),  Mcy  v.  Tarn  (A),  Msop 

V.  Lord  Oxford,  (c) 

Mr. 


(a)  4  Mann,  <{■  Gr,  669. 

(b)  1 9  Mee  i  W,  750. 

copies  be  allowed. 


(r)  1  M.  *  A'.  5M. 
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Mr.  Sussell,  Mr.  Temple^  and  Mr.  MalinSj  conirh. 


The  Lord  Chancellor.  J«^S8. 

I  Have  made  eoqairies  as  to  the  practice  of  the  Courts 
of  Comtnoo  law,  and  I  am  informed  that  in  those 
Courts  the  general  rule  is,  not  to  allow  the  costs  of 
the  short-hand  writer's  notes  of  the  evidence ;  subject, 
however,  to  a  discretion  in  the  Taxing  Officers  to  allow 
them  in  particular  cases,  and  as  to  particular  portions 
of  the  evidence. 

The  practice  of  those  Courts,  however,  is  open  to 
the  observation,  that  the  counsel  moving  for  new  trials 
there  are  generally  the  counsel  who  were  present  at  the 
trial,  and  whose  duty  it  is  to  take  such  notes  of  the 
evidence  as  will  serve  them  for  the  purpose  of  the 
motion ;  whereas  on  similar  applicadons  in  this  Court 
the  counsel  are  generally  strangers  to  what  has  passed 
at  the  trial.  I  have  therefore  enouired  of  the  Taxing 
OflScers  of  this  Court  as  to  what  the  practice  has  been 
within  their  experience;  and  the  answer  I  have  received 
from  Mr.  FcUetU  who  is  one  of  the  most  able  and  ex* 
perienced  of  these  Officers,  is  in  these  words :  — 

^  I  consider  it  to  be  the  practice,  on  application  for  a 
new  trial  of  an  issue  at  law,  to  allow  as  between  party 
and  party  the  costs  of  employing  three  counsel ;  that  is 
to  say,  the  two  counsel  in  the  cause  in  equity,  and  one 
of  the  counsel  engaged  on  the  trial  at  law ;  and  to 
allow  for  the  counsel  in  equity  copies  of  any  notes 
which  may  have  been  made,  whether  by  counsel,  or  by 
the  attorney,  or  by  a  short-hand  writer,  of  the  evidence, 
&c.  at  the  trial. 

R  r  2  <<  I  understand 
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**  I  understand  that  there  was  formerly  a  good  deal  of 
difference  of  opinion  as  to  what  were  the  proper  costs 
on  such  occasions,  but  that  about  twelve  or  fourtecD 
years  ago  a  case  arose  in  which  Mr.  Wainewright  wss 
clerk  in  court  on  the  one  side,  and  Mr.  Sidney  Smith  on 
the  other;  that  they  referred  the  case  to  Mr.  Milh,  who, 
after  communicating  with  the  solicitors,  and  consulung 
with  Mr.  Jackson  and  others,  decided  the  practice  to  be 
as  above  stated,  and  the  costs  were  settled  accordingly. 

^*  These  cases  are  not  of  frequent  occurrence,  and  I  do 
not  myself  recollect  any  instance  of  such  a  taxation  o^ 
curring  to  me,  either  while  I  was  in  practice  or  since; 
but  I  understand  from  several  of  my  colleagues  to  whom 
such  cases  have  occurred,  that  the  practice  since  the 
period  above  mentioned  has  been  considered  settled, 
and  has  been  uniformly  acted  on.  And  I  find  by  refer- 
ence to  the  bill  of  costs  in  Ansdell  v.  GompertZy  uzed  in 
]8S7,  which  I  have  procured  from  Sir  Gijffin  WSso^s 
office,  that  the  copies  of  the  short-hand  writer's  notes 
were  there  allowed  on  the  taxation  between  party  and 
party. 


"  The  reason  of  the  rule  of  allowance  in  qaestioo  I 
take  to  be  this.  The  common .  law  counsel  engaged  on 
the  trial  would  have  his  own  brief,  on  which  he  most 
be  presumed  to  have  made  sufficient  notes  for  hb  own 
use.  But  the  counsel  who  were  not  on  the  trial  would 
have  no  brief,  nor  any  knowledge  whatever  of  the  case 
they  were  to  argue,  except  the  brief  delivered  to  them 
for  the  motion.  This  brief  must  necessarily  contain 
either  a  statement  prepared  for  the  purpose,  of  what  I 
took  place  on  the  trial,  or  a  copy  of  some  document 
already  existing  containing  that  information.  The  prac- 
tice is,  therefore,  to  deliver  to  the  equity  counsel  copies 

of 
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of  any  notes  which  may  be  in  existence  of  the  proceed- 
ings on  the  trial ;  such  notes,  as  the  case  may  be,  being 
taken  by  the  counsel,  or  by  the  attorney,  or,  as  more 
frequently  happens,  being  of  course  the  more  accurate, 
by  a  short-hand  writer. 

**  Of  course  the  costs  of  employing  the  short-hand 
writer  are  not  allowed,  but  only  the  same  charge  of 
Ss.  4</,  a  sheet  for  copying  his  notes,  as  would  be  charged 
for  copying  the  notes  of  the  counsel,  or  any  other  docu«- 
ment.  And  it  should  be  borne  in  mind  that,  if  instead 
of  copies  of  notes  of  evidence,  the  solicitor  had  to  pre- 
pare a  statement  by  way  of  brief  for  his  counsel,  the 
charge  would  be  6s.  SeL  a  sheet  for  drawing  such  state- 
ment, over  and  above  the  charge  of  Ss.  4fcL  for  copy- 
ing it. 

*^  I  have  spoken  to  all  the  other  Taxing  Masters  on 
the  subject,  and  I  may  add  that  we  are  unanimous  in 
opinion  that,  assuming  the  case  to  be  one  properly  re- 
quiring that  the  counsel  should  be  instructed  as  to  the 
proceedings  on  the  trial,  the  costs  of  the  copies  of  the 
short^hand  writcr^s  notes  for  the  counsel  not  engaged  on 
the  trial,  ought,  according  to  the  practice  of  this  Court, 
to  be  allowed." 

[Alter  reading  this  certificate,  his  Lordship  pro- 
ceeded :  — 3 


I  cannot  help  thinking  that  there  is  a  great  deal  of 
good  sense  in  the  reason  here  given  for  the  allowance  of 
such  copies  in  a  Court  of  Ec]uity.  It  is  the  duty  of  the 
solicitor  to  lay  before  counsel  the  most  perfect  state- 
ment he  can  of  what  took  place  on  the  trial,  and  he  will 
naturally  resort  to  the  short-hand  writer's  notes,  exercis- 
ing* 
Rr  3 
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iDg,  of  course,  a  discretion  as  to  the  parts  which  he 
inserts  being  essential  to  the  support  of  the  case.  In 
tliis  case,  the  qaestion  at  issue  on  the  trial  was  a  very 
complicated  one ;  and  after  this  certificate  of  the  practice, 
mv  order  must  be,  that  there  be  a  reference  back  to  the 
Taxing  Master  to  review  his  report,  and  to  exercise  his 
discretion  as  to  whether  the  short-hand  writer's  notes 
ought  to  have  been  fomisbed  to  the  counsel,  and  if  so, 
to  what  extent ;  and  to  tax  the  costs  accordingly ;  hot 
lo  allow  more  than  two  copies. 


1844. 
March  9Sf« 

1845. 
Dec,  SO. 


HILLS  V.  NASH. 


npHE  bill  stated  that  in  the  month  o(JprU  1840  tbe 

Plaintiff,  who  was  a  corn  merchant,  entered  into  a 

joint  speculation  with  one  Nash,  deceased,  (the  father  of 

the  Defendants  of  that  name,  who  were  hb  executors,) 


A  Defendant 
to  a  Miit  for 
winding  up  a 
partnenhip 

insist  that  the  and  with  the  Defendant  Carpenter,  and  two  other  per* 
wconrthuted  ®^°*  named  Skeppard  and  fVebbt  for  the  purdnse ind 
as  that  the  sale  of  English  wheat ;  the  terms  of  the  agreement  be* 
bhSkw'on^  all  tween  them,  which  was  a  verbal  one,  beings  that  they 
the  partiei  to  should  be  interested  in  tbe  profits  and  losses  of  tbe  ad* 
khip^comracts  venture  in  the  proportions  of  the  quantities  of  foreign 

and,  there*  wheat  which  they  then  respectively  held  in  bond, 
fore,  a  bill  by  .  r  »  .     i 

one  againKt       That  these  proportions  were  afterwards  ascertained  to 

another  of  five  ^  ^„^  ^  j^  f^^^  ^  foU^^^  .  ^j^^  plaintiff,  S-9lhs, 
partners  ma'  ' 

joint  specula-  Carpenter^ 

tion,  for  an 

account  and  payment  of  tbe  Defendant's  comributory  share  of  an  allied  lost  oo  the 
winding  up  of  the  concern,  was  held  to  be  defective  as  to  parties^  although  it  wa$ 
alleged  and  proved  that  the  Plaintiff  had,  as  managing  partner,  made  alt  tbe  ad' 
vances  himself,  and  that  he  had  settled  with  and  released  the  other  copartnen ; 
and  it  was  held  that  an  undertaking  by  the  Plaintiff,  to  bear  any  lialnJit/  which, 
on  taking  the  accounts,  might  appear  to  subsist  against  the  absent  partnen  in  farour 
of  the  Defendant,  would  not  cure  the  defect. 
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Carpenier^  4-9ihs,  tVebb,  l-9tb,  and  Skeppard  and  Nath^  1844. 
1-1  Sth  each.  That  the  purchaaes  and  sales  under  the 
agreement  were  made  partly  by  the  Plaintiff  and  partly 
by  Carpenier,  but  principally  by  the  Plaintiff;  that  the 
speculation^  after  having  gone  on  for  three  months, 
had  resulted  in  a  loss  of  18,18(tf. ;  that  it  had  since  been 
wound  up,  and  all  liabilities  in  respect  thereof  fully 
discharged  by  the  Plaintiff;  that  NashfB  share  of  the 
loss  was  1010/. ;  that  Cdrpentet^Sf  having  been  ascer* 
tained  by  arbitration,  had  been  settled  between  him  and 
the  Plaintiff;  that  Skeppard  had  paid  his  share,  and  that 
fVebb  (who  was  insolvent)  had  been  released  by  the 
Plaintiff  from  his  share  without  any  payment ;  and  that 
none  of  those  parties  had  any  claim  upon  or  liability  to 
the  estate  of  Nask  in  respect  of  the  speculation.  The  bill 
prayed  an  account  of  all  sums  received  and  paid  by  the 
Plaintiff  under  the  agreement  on  the  joint  account  of 
himself  and  the  other  parties  to  the  adventure,  and 
payment  out  of  NasVs  estate  of  his  proportion  of 
the  loss. 

fVM  and  Skeppard  were  not  made  parties ;  but  they 
were  examined  as  witnesses  on  the  part  of  the  Plaintiff, 
and  they  confirmed  by  their  evidence  the  case  made  by 
thebUL 

The  Defendants,  the  Nash%  by  their  answer,  stated, 
that  they  knew  nothing  of  the  alleged  agreement  or 
speculation,  and  that  they  did  not  believe  that  their 
father  had  had  any  share  in  it;  but  submitted,  that  if  it 
should  appear  that  he  had,  IVebb  and  Skeppard^  as  well 
as  CarperUeTf  were  necessary  parties  to  the  suit. 

On  the  hearing  of  the  cause  before  the  Master  of  the 
Rolls,  his  Lordship  overruled  the  objection  for  want  of 
parties,  and  made  a  decree  declaring  that  the  estate  of 

Nash 
R  r  4 
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1844.  Nash  was  liable  to  the  l-18th  share  of  the  loss  incorred 
in  the  speculation ;  and  an  account  was  directed  of  the 
dealings  and  transactions  lietween  the  Plaintiff  sad  tbe 
sereral  other  parties  to  tbe  speculation  in  respect  thcre^ 
of;  and  the  Master  was  to  ascertain  what  loss  was  in* 
curred  in  it^  with  liberty  to  state  any  circomstsnces 
specially :  and  the  Plaintiff  undertaking  to  betr  all 
liabilities  (if  any)  which,  in  the  enquiry  so  directed, 
might  appear  to  subsist  against  fVeU  and  Skeppari,  in 
favour  of  tbe  estate  of  NaA^  it  was  ordered  that  tbe 
Master  should  enquire  whether  there  were  any  and,  if 
any,  what  claims  outstanding  in  respect  of  the  said 
speculation ;  and  further  directions  and  costs  were  re- 
serired. 

The  Defendants,  the  Nash%  appealed  from  tbe  decree ; 
and  the  appeal  now  coming  on  to  be  beard, 

Mr.  Wakefield  and  Mr.  J.  Parker  for  the  appellssts, 

renewed  the  objection  for  want  of  parties,  insisting  that 

it  was  of  the  essence  of  a  suit  of  this  nature  that  all  the 

parties   to  the  contract  should   be  concluded  by  the 

Master's  Report,  and  the  decree  to  be  founded  thereon. 

That  it  was  not  to  be  assumed  at  this  stage  of  tbe  caose 

that  the  speculation  had  resulted  in  a  loss,  or  that  tbe 

advances  had  been  made  by  the  Plaintiff  and  CarpenUr 

only,  or  that  all  the  debts  and  liabilities  of  the  concern 

had  been  discharged.     If  any  one  of  those  allegations 

should  turn  out  to  be  untrue,  the  Appellants  might  bave 

claims  for  contribution  against  Wdfb  and  Sheppard^  for 

which  tbey  were  not  bound  to  accept  the  undertaking 

given  them  by  the  decree.     The  course  adopted  by  tbe 

Plaintiff  was  a  singular  one ;  ibr  it  was  only  upon  tbe 

evidence  of  these  parties  that  he  was  entitled  to  any 

decree  at  all ;  and  yet  it  was  only  on  the  supposition 

that  the  facts  deposed  to  by  them  were  true,  that  they 

could 


Naih. 
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could  be  competent  witnesses;  for,  as  parties  themselves        184'4« 
to  the  speculation,  they  were  obviously  interested  in      ^^"'"''^ 
multiplying  the  number  of  the  other  parties  to  it,  in  v. 

order  to  diminish  their  own  share  of  liability.  The 
Bank  Case  (a)  might  be  cited  on  the  other  side ;  but  the 
doctrine  of  that  case  was  not  now  the  law  of  the  Court.' 
Long  V.  Yoitnge{b). 

Mr.  Romilfy  and  Mr.  Piggott  for  the  Respondent,  con* 
tended  that,  according  to  the  case  alleged  and  proved 
by  the  PlaintifT,  JVebb  and  Sheppard  were  not  necessary 
|>arties.  That  if  the  Appellants  had  any  confidence  in 
the  truth  of  the  hypothetical  case  set  up  by  them  at  the 
bar,  they  were  not  without  their  remedy,  as  they  might 
themselves  file  a  bill  against  all  the  parties ;  but  that  it 
was  not  reasonable  that  the  Plaintiff  should  be  embar- 
rassed in  his  remedy  by  a  mere  suggestion  that  the  case 
was  not  such  as  his  witnesses  had  deposed  to. 

Mr.  Wakefield  in  reply. 


The  LoftD  Chancellob.  js^^* 

Dec,  20. 

The  Plaintiff  is  a  corn-factor.  In  the  year  1840, 
he  engaged  in  a  speculation  with  the  testator  Nash^ 
Carpenter^  Sheppard^  and  Webb,  for  the  purchase  and 
sale  of  English  wheat*  The  purchases  and  sales  were 
to  be  made  by  the  Plaintiff  and  Carpenter  —  but  princi* 
pally  by  the  former  —  on  the  joint  account,  and  at  the 
joint  risk.  The  respective  parties  were  to  be  interested 
in  the  adventure,  according  to  the  proportions  in  which 
they  held  foreign  wheat  at  the  time  of  the  agreement. 
The  dealing  continued  for  about  three  months;  at  the 
expiration  of  which  time  a  heavy  loss  had  been  sus- 
tained, 

(ff)  3  Eq.  Com.  Abr.  166.  pi.  7.  (&)  S  Sim.  969. 
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1 84*4>.  tained,  amoantiog  to  upwards  of  18,0002.  Tbb  sail  was 
instituted  to  recover  from  the  personal  representatiTes  of 
Nash  his  proportion  of  this  loss. 

The  Defendants,  the  executors,  by  their  answer  in- 
sisted that  Sheppard  and  Webb  were  necessary  parties  to 
the  suit.  The  Master  of  the  Rolls  overruled  the  objec- 
tion, and  the  Defendants,  the  executors,  have  iq^pealed 
from  that  decision. 

If  the  Plaintiff  had  agreed  separately  with  each  of 
several  individuals  to  engage  with  htm  in  a  apeculationof 
this  sort,  and  that  each  should  be  interested  in  the  profit 
and  loss  in  a  certain  proportion,  a  bill  might  have  been 
filed  against  any  one  of  them  to  obtain  payment  of  his 
proportion  of  the  loss,  without  making  any  of  the  other 
contractors  parties ;  for  this  would  have  constitoted  so 
many  separate  contracts.  But  in  the  present  case  all  the 
parties  mutually  contracted  with  each  other  to  engage  io 
this  speculation,  and  to  share  the  profit  or  loss.  It  was 
a  mere  case  of  partnership  in  a  particular  transaction 
or  series  of  transactions,  in  which  the  business  was  to  be 
transacted,  and  the  capital  advanced,  by  two  of  the 
partners.  According  to  the  general  rule,  therefore,  the 
bill  being  filed  for  an  account  of  the  partnership  trans- 
actions by  one  of  the  partners  against  some  of  the  other 
partners,  all  the  rest  ought  to  have  been  joined  as  par- 
ties to  the  suit  Is  there  any  thing  then  in  this  case  to 
take  it  out  of  the  general  rule  ? 

The  circumstances  insisted  upon  are  these:  That 
Sheppard  has  paid  what  is  stated  to  be  his  share  of 
the  loss,  and  has  obtained  a  release  from  the  Plain- 
tiff; that  fVebb  is  wholly  unable  to  pay,  and  has  been 
excused  by  the  Plaintiff;  that  the  case  between  Car' 
penter  and   the  Plaintiff  was   referred   to  arbitradoD) 

and 
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and  the  sum  awarded  has  been  paid  16  the  Plaintiff.  1844. 
Bat  none  of  these  transactions  are  binding  upon  Nash 
or  bis  representatives,!  or  can  in  any  way  affect  their 
rights.  It  does  not  appear  to  me  that  they  take  the 
case  out  of  the  ordinary  rule.  If  a  decree  should  be 
obtained  upon  this  record,  it  will  not  have  any  force 
against  those  who  arQ  not  parties  to  the  record.  It 
would  not  be  binding  upon  them,  if  any  dispute  should 
arise  between  these  parties  or  any  of  them  and  NasKs 
executors  as  to  the  proportion  of  their  contributions, 
or  of  their  obligation  to  contribute  to  the  loss,  or  re- 
specting any  other  matter  arising  out  of  this  trans- 
action. 

I  think,  therefore,  the  objection  for  want  of  parties 
ought  in  this  case  to  have  been  allowed.  This  is  the 
conclusion  to  which  I  have  come,  though  it  is  not 
without  doubt  and  hesitation  that  I  have  differed  from 
the  Master  of  the  Rolls  upon  a  point  of  this  nature. 


600 
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}S^^. 


1844. 
Fe\  5. 

1845. 
Dec,  20, 
Mere  neglect 
of  duty  in  an 
executor,  as, 
for  instance, 
the  omisiion 
to  ioTest 
balances  pur- 
suant to  a 
direction  in 
the  will,  if  un- 
accompanied 
by  fraud,  is^ 
not  such  mifr* 
conduct  as  to 
disentitle  him 
to  the  ceneral 
costs  of  a 
suit  for  the 
adminis- 
tration of  the 
estate,  al- 
though it  may 
sulject  him  to 
the  costs  of 
so  much  of 
the  suit  as 
was  occa- 
sioned by  such 
neglect. 


HEIGHINGTON  v.  GRANT. 

I 

ri^HflS  was  an  appeal  from  a  decretal  order  of  the 
-*-  Master  of  the  Rolls^  by  which  an  executor  and 
trustee,  who  had  been  charged  by  the  decree  with  com- 
pound interest  at  5  per  cent«  (a),  on  balances  which  he 
had  retained  in  his  hands,  and  with  the  costs  of  so  mach 
of  the  suit  as  sought  to  charge  him  with  such  interest 
(the  costs  of  the  rest  of  the  suit  being  reserved)  wa5,  on 
further  directions,  allowed  Iiis  costs  of  the  rest  of  the 
suit,  as  between  solicitor  and  client,  oat  of  the  estate. 

Mr.  Wakefield  and  Mr.  Shebbeare^  for  the  appeal,  con- 
tended that  the  order  on  further  directions  was  incon- 
sistent With  the  decree ;  for  that  an  executor  was  never 
charged  with  compound  interest  at  5  per  cent.,  unless 
for  misconduct  so  gross  as,  if  not  to  make  him  liable 
for  the  costs  of  the  whole  suit,  at  all  events  to  disentitle 
him  to  receive  his  costs  of  any  part  of  it.  Raphael  t. 
Bochm  (i),  Tebbs  v.  Carpenta-  (c),  CrickeU  v.  Bdkiau  (rf) ; 
and  that  in  this  case,  if  the  Defendant  had  not  disputed 

his 


(a)  By  the  terms  of  the  decree 
the  Master  was  directed  to  take 
an  account  of  the  balances  which 
bad  remained  in  the  hands  of  the 
Defendant  at  the  end  of  each 
year  since  the  testator's  death, 
and  to  compute  interest  at  5  per 
cent,  on  such  balances;  and  in 
taking  that  account  he  was  to 
make  annual  rests. 

The  Master  in  proceeding 
upon  this  decree  computed  in- 
terest on  the  balances  from  the 
times  when  they  were  respec- 
tively found  to  have  t)een  in  the 


Defendant's  hands,  without  adi^ 
ing  such  interest  to  tbepriodpil 
at  the  end  of  each  year;  and  tbe 
Master  of  the  Rolis  ovemilol 
exceptions  taken  by  the  Flaintiif 
to  that  report ;  but  oo  appesl  to 
the  Lord  ChanceIlor(Col<f»(s")> 
his  Lordship  reversed  that  de- 
cision, and  held  that  the  effect 
of  Ihat  form  of  decree  was  as 
staled  in  the  text. 

(*)  11  r«.  St.,  15  Trt.  59a 

(c)  1  MadiL  290. 
(rf)  1  y.  <J  W.  586. 
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bis  liability  for  such  interest,  the  suit  would  never  have        184*4. 

been  instituted.  w,^"^*^^""^ 

Hbiohington 

am 

Mr.  Russell  and  Mr.  T.  Parker^  for  the  Respondent,  Grant. 
shewed  from  the  record  that  the  dispute  about  interest 
had  not  been  the  only  occasion  of  the  suit,  inasmuch  as 
the  bill  not  only  prayed  the  general  execution  of  the 
trusts  of  the  will,  but  contained  other  charges  of  mis- 
conduct against  the  Defendant  which  had  not  been  sub- 
stantiated ;  and  they  relied  upon  Flanagan  v.  Nolan  (a), 
and  Trovers  v.  Tawnsend  (6),  as  shewing  that  executors 
were  not  disallowed  their  costs,  unless  their  accounts  were 
falsified,  or  their  misconduct  were  such  as  to  amount  to 
fraud;  and  that  the  mere  omission  to  invest  balances 
was  not  considered  to  be  misconduct  of  that  nature. 

Mr.  Wakefield^  in  reply,  insisted  that  the  accounts  of 
the  executors  had  in  this  case  been  falsified ;  but  the 
pnly  instances  he  referred  to  in  support  of  that  asser- 
tion were  a  few  items,  claimed  by  the  executors  in  their 
discharge,  as  expenses  incurred  in  the  execution  of  the 
trust,  and  which  had  been  partially  disallowed  by  the 
Master. 

The  Lord  Chancellor.  i84S. 

Where  accounts  are  said  to  be  falsified,  it  means 
that  they  contain  charges  in  the  nature  of  fraud.  It 
does  not  follow,  because  charges  are  fixed  by  the  party 
at  a  certain  sum,  and  the  Master  thinks  them  too  large, 
that  therefore  the  accounts  are  falsified. 


T^e  Lord  Chanc£]ilor. 

This  was  an  appeal  from  a  decree  on  further  di- 
rections 
(a)  1  McUoy,  84.  (h)  Ilnd.A9S. 
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1845.        rections  by  the  Master  of  the  Rolls  as  to  the  question 
HuGDiMQTON  ^^  costs.     The  suit  was  against  the  Defendant  as  cxe- 
V.  cutor  of  the  will  of  Sobert  Heighington  for  the  adminis- 

tration of  the  testator's  estate.  The  bill  prays  that  the 
rights  of  the  Plaintiffs  under  the  will  may  be  declared 
and  ascertained ;  that  an  account  may  be  taken  of  the 
personal  estate,  not  specifically  bequeathed,  and  of  such 
part  as  had  been  received  by  the  Defendant  or  might 
have  been  received,  but  for  his  wilful  default ;  that  an 
account  may  also  be  taken  of  the  testator's  debts,  faoeni 
expenses,  &c. ;  and  that  the  balance  may  be  ascer- 
tained ;  and  that  the  Defendant  may  be  charged 
with  interest  on  the  balances  in  his  hands  with  proper 
rests,  &c 

The  bill  charged  that  the  Defendant  had  not  invested 
the  residue  as  directed  by  the  will,  and  had  employed 
the  money  in  his  business  as  a  banker  and  shopkeeper. 
The  Defendant  admitted  that  he  had  not  invested  the 
money,  but  denied  that  he  had  employed  it  in  his  busi- 
ness ;  and  he  gave,  among  other  things,  as  an  explanation 
of  the  reason  for  not  having  invested  it,  that  he  had  to 
pay  money  from  time  to  time  in  and  about  the  main- 
tenance and  support  of  the  testator's  family,  agreeably  to 
the  directions  of  the  will.  He  admitted  that  he  had 
made  interest  of  the  money. 

The  Plaintiffs  failed  in  that  part  of  their  case  by 
which  they  sought  to  charge  him  for  what,  but  for  bis 
wilful  default,  he  might  have  received.  The  Master  of 
the  Rolls,  under  these  circumstances,  directed  that  the 
Defendant  should  have  the  costs  of  the  suit,  with  the 
exception  of  the  costs  of  that  portion  of  it  which  the 
Defendant  had  been  ordered  to  pay  to  the  Plaintiff 
The  Plaintiffs  object  to  this  part  of  the  decree.  The 
cause  had  been  several  times,  and  in  its  different  stages, 

before 
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before  the  Master  of  the  Rolls,  and  he  states,  that  this        1845. 

second  charge  in  the  bill  had  led  in  the  progress  of  the  „^j^^^^^ 

cause  to  much  discussion.  r. 

Grant. 

No  case  of  fraud  was  established  against  the  De- 
fendant ;  neither  were  his  accounts  falsified  in  any  mate- 
rial particular.     But,  undoubtedly,  he  ought  to  have 
invested  the  property  agreeably  to  the  directions  of  the 
will.    In  omitting  to  do  this,  he  was  guilty  of  negligence, 
and  was  properly  charged  with  the  costs  arising  out  of 
that  part  of  the  case.     With  respect  to  the  other  part  of 
the  charge^  the  decision  was  in  his  favour,  and  he  must, 
therefore,  in  all  matters,  except  as  to  that  for  which  he 
has  paid  the  penalty,  be  taken  to  have  acted  correctly. 
I  am  of  opinion,  therefore,  that  he  is  entitled  to  costs  as 
to  the  rest  of  the  suit,  and  more  especially  as  those  costs 
have  been  occasioned,  in  bctf  by  the  unfounded  charge 
made  against  him.     In  the  case  of  Flanagan  v.  Nolan^ 
the  Lord  Chancellor  Hart  observed :  '<  The  G)urt  does 
not  visit  the  improper  holding  of  money,  if  there  is  no- 
thing more,  farther  than  by  charging  the  executor  with 
interest ;  but  if  his  account  is  falsified,  if  anything  like 
fraud  appears,  then  the  Court  gives  costs  against  him." 
And  again,  '*  he  may  have  had  a  balance  in  his  hands, 
and  may  be  charged  with  interest  on  it;  and  he  may, 
nevertheless,  be  entitled  to  have  his  costs  against  the 
fund,  if  he  has  kept  a  regular  account,  and  furnished  it 
correctly.** 

In  the  case  of  TVavers  v.  Toumsend  the  same  learned 
judge  observes :  *'  If  the  evidence  had  gone  to  the  extent 
that  the  executor  should  be  charged  with  a  sum  of 
money  lost  by  his  default,  yet  if  he  had  come  in  with  a  ^ 
just  account  which  was  not  surcharged  or  falsified,  al- 
though the  executor  must  pay  in  that  case  the  par- 
ticular costs  incurred  in  establishing  the  matter  of  charge 

against 
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1845*        against  bimseir,  he  should,  notwithstanding,  have  had 
Tj^*^^^^^     allowed  to  him  reasonable  costs  oF  suit,  and  passing  his 
o.  account.     Nor  is  there  anything  more  reasonable  than 

RANT.  ^1^^^  ^Q  executor  answering  his  duty  of  accounting 
fairly  should  have  his  costs.  I  have  often  heard  it  laid 
down  as  a  principle,  by  some  of  the  greatest  judges,  that 
an  executor,  though,  in  the  result,  made  answerable  for 
default  by  reason  of  loss  incurred  through  n^ect,  or 
chargeable  with  interest  for  retaining  money  in  his 
hands,  yet,  if  there  was  nothing  beyond  such  negli- 
gence or  detention  of  money  against  him,  is  still 
entitled  to  the  costs,  of  the  suit  So  in  Bapkad 
V.  Boehm  before  Lord  Eldanj  though  the  executor 
was  charged  with  compound  interest,  he  got  bis 
costs.  Sir  Anthony  Hart  makes  this  observation  in 
speaking  of  that  case :  -^  *'I  was  counsel  in  Bapkad  v. 
Bodinu  Costs  were  not  given  against  the  executor  in 
that  case,  and  either  the  Vice  Chancellor  or  the  Re- 
porter mistook,  if  it  is  said  in  Tebbs  v.  Carpenter  that 
costs  were  given  against  the  executor  in  JSapkael  v. 
Boehm.  He  was  charged  with  compound  interest,  but 
he  got  his  costs." 

The  Court  does  not  visit  the  improper  holding  of 
money,  if  there  is  nothing  more,  further  than  by  charging 
the  executor  with  interest;  but  if  his  account  is  falsified, 
if  any  thing  like  fraud  appears,  then  the  Court  gives 
costs  against  him.  I  am  of  opinion,  therefore,  with  die 
Master  of  the  Rolls,  that  the  Plaintiff  is  entitled  to  the 
costs  which  have  been  awarded  to  him  bv  the  decree. 
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Ex  parte  VAN  SANDAU.  April  30. 

May  6. 
Jvly  3. 

^HE  order  of  the  Court  of  Review  restraining  Mr.         1846. 
^    Van  Sandau  bom  prosecuting  his  action  for  false      ^pru^s* 
imprisonment    against  Messrs.  Turner    and  Hensman  ^Jmmitment 
baTing  been  discharged  by  the  Lord  Chancellor,  as  ought,  in 
above  reported  (a),  the  demurrer  put  in  by  him  to  the  \^^  prefaced 

Defendant's   plea   came  on  for  arimment  before  the  by  an  express 
r^  i*  j^  r>  acljudication 

Court  of  Queen's   Bench,  and  was  allowed,  on  the  that  the  act 
ground  of  a  defect  of  averment  in  the  plea,  relative  to  ?**f  P'!?J!l!l?f 

°  ■       '  18  a  contempt ; 

the  warrant  of  commitment,  thereby  leaving  all  the  buttlieab- 
questions,  which  had  been  raised  in  this  Court  on  the  adjudication 

validity  of  the  order  of  commitment,  undecided.  i*  not  a 

ground  for 

difcharging 

In  that  state  of  things  the  appeal  petition  of  Mr.  tuch  an  order 
Van  Sandau  now  came  on  again,  and  the  several  points  i^ty!^" 

raised  on  the  former  occasion  were  again  discussed  by      .  1' ".  "^^ 

°  irregular  to 

engraft  upon 

Mr.  Bagshawe  and  Mr.  Bolt  for  the  petitioner.  an  order  of 

commitment 
an  order  that 
Mr.  SwanstOHj  Mr.  K.  Parker^  and  Mr.  Simon  contra^    the  party 

committed 

As  to  the  regularity  of  the  order  in  directing  pay-  costs othis 

ment   of  costs,   charges,  and   expenses,  the  following  f^"*.?l?f** 

additional  cases   were  cited   on    the   part  of  the   re-  order  extend 

spondents.     BuUen  v.  Oveif  (i),   Lennard  v.  Attwell  (c),  exjE^^a?""^ 

Bishop  v.  WiUis  (rf).  well  as  costs, 

it  is  to  that 
extent 
On  a  subsequent  day  irregular. 

77/^  Lord  Chancellor  said:  —  I  have  considered       Julyz. 
this  case  with  great  anxiety  at  different  times;  but  I 

think 

(a)  Svprh^  p.  445.  (c)  17  Vet.  585. 

{b)  16  Veu  141.  (</}  5  Beav.  85.  n. 

VOJU  I.  S  8 
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1S45.        think  I  ought  not  to  interfere  at  this  stage  of  the  pro- 

^'^^^^     ceedings,  unless  Mr.  Fan  Sandau  will  consent  not  to 

Van  Sandau.  proceed  further  with  the  actions ;  for  I  cannot  tdl  at 

present,  in  what  way  or  on  what  scale  the  jury  vill 
award  damages.  If  Mr.  Van  Satidau  will  consent  to  go 
before  the  Master,  I  will  dispose  of  all  the  questioDB  as 
to  costs;  but  if  he  is  determined  to  go  on  with  the 
action,  I  will  see  first  what  the  jury  do^  for  if  I  disposed 
of  the  costs  now,  I  might  be  giving  him  costs  which  the 
jury  would  afterwards  include  in  the  amount  of  damages 
which  they  award  him. 


Mr.  Van  Sandau  hairing  consented  to  these  terms,  the 
case  stood  over  for  the  Lord  Chancellor's  final  judgtoeot 


J®.^**  T7te  Lord  Chancellor. 

April  25. 

It  has  been  agreed  between  the  parties  in  this  case 
that  all  the  matters  in  controversy  between  them,  in- 
cluding the  action  in  the  Court  of  Queen's  Beocb, 
should  be  left  to  my  decision,  and  I  have,  in  order  to 
prevent  further  litigation,  undertaken  the  task  of  fio^Hy 
settling  these  disputes. 

The  first  question  to  be  considered  is  the  validity  of 
the  order  of  commitment  of  the  4th  of  Februmy  IS*** 
The  order  recites  a  petition  charging  Mr.  Van  Sanian 
With  having  written  and  published  a  libel  reflecting  on 
the  conduct  of  the  petitioners  as  solicitors,  in  a  matter 
depending  in  the  Court  of  Bankruptcy,  and  upon  the 
learned  Chief  Judge  of  the  Court  of  Review. 

The  libel  is  set  out  in  a  schedule  to  the  petition  ana 
in  the  order,  and  the  petitioners  pray  that  Mr.  Von 
Sandau  may  be  committed  to  the  Queen's  Prison  for  bis 

contempt  of  the  Court,  and  that  a  warrant  may  issoe  for 

that 
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thai  purpose,  and  that  Mr.  Van  Sandau  may  be  ordered       1845. 
to  pay  to  the  petitioners  the  costs,  charges,  and  ex*  *   e*^^^^ 
peaces  of  that  application,  and  incident  thereto.  Van  8andau. 

When  this  ease  was  before  me  on  a  former  occasion^ 
I  obserred  that  the  main  question  as  to  the  validity  of 
the  order  would  depend  upon  the  consideration  as  to 
whether  there  was  In  this  case  a  sufficient  adjudication 
of  a  contempt  ha?ing  been  committed. 

The  order  is  in  these  terms,  **  that  the  said  AndretX) 
Van  Sandau  do  stand  committed  to  the  custody  of  the 
keeper  of  the  Queen's  Prison  for  his  contempt  of  this 
Court  in  writing,  printing,  and  publishing  the  aforesaid 
printed  pAper^  so  set  out  as  aforesaid  in  the  schedule  to 
the  said  petition." 

The  sufficiency  of  the  order  was  questioned  in  the 
action  which  was  then  depending  in  the  Court  of 
Queen's  Bench.  The  learned  judge  of  that  Court  did 
not,  however,  decide  the  point;  the  defects  in  the  war- 
rant of  commitment  rendering  it  unnecessary.  The 
question,  therefore,  still  remains  to  be  determined. 

It  was  said  on  the  part  of  the  respondents,  that  when 
the  Court  orders  a  party  to  be  committed  for  his  con- 
tempt in  writing  and  publishing  a  paper  which  is  set  out 
in  the  order,  this  amounts  to  an  adjudication.  It  was 
contended,  that  it  was  a  sufficient  averment  that  he  had 
written  and  published  the  paper  so  set  out,  and  that  in 
so  doing,  he  had  been  guilty  of  a  contempt.  If  this  form 
of  order  had  been  used  for  the  first  time  upon  the  pre- 
sent occasion,  and  there  were  no  precedents  to  appeal 
to  on  the  snbject,  I  should  have  come  to  the  conclusion 
that  the  order  was  insufficient.  I  should  have  con- 
sidered it  necessary  that  there  should  have  been  a  direct 
and  distinct  adjudication,  and  not  by  way  of  inference 

S  s  2  and 
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1845*       and  argument  merely,  that  the  par^  accused  had  com- 

Expmie      ^^^^^  ^^e  act  complained  of,  and  that  such  act  was  a 

Van  Sand Au.  contempt  of  the  Court;  that  the  order  ought,  m  these 

respects,  to  have  contained  precise  statements  oorre* 
sponding,  in  substance,  with  the  order  of  Lord  CaUenkem, 
in  the  case  of  Mr.  Lechmere  Charlton  (a),  of  Lord 
Brougham  in  Welleslejf  v.  The  Duke  of  Beai^i  (i),  of 
Lord  Hardwicke  in  the  case  of  Martin  in  1747  (c),  and 
of  the  same  learned  Judge  in  some  other  cases.  But  I 
find,  upon  enquiry  and  upon  examination  of  the  prece- 
dents in  cases  of  commitment  for  contempt,  that  there 
are  so  many  instances,  at  different  periods,  upon  the 
records  of  the  Court,  in  which  the  form  used  in  the  j 
present  case  has  been  adopted,  and  without  questiaO}  i 
that  I  think  I  should  not  be  justified  ia  discharging  die 
order  upon  this  objection. 

In  the  case  of  the  printer  of  the  iS^.  Jamieit  Evening 
Post  {d) J  it  appears  that  certain^  libellous  obserranons 
bad  been  published  relative  to  the  proceedings  and 
parties  in  a  cause,  depending  in  the  Court  of  Chanceiy. 
Complaint  was  made  to  the  Court,  and  it  was  prayed 
that  the  parties  might  stand  committed  to  the  prison  of 
the  Fleetj  which  was  ordered  accordingly.  The  order 
is,  in  substance,  the  saiue  as  in  the  present  case.  After 
stating  the  complaint,  and  referring  to  the  evidence,  it 
runs  thus :  ^^  It  is  ordm'ed  that  Marif  Bead  and  John 
HugginsoTtf  for  their  contempt  of  this  Court,  do  stand 
committed  to  the  prison  of  the  FicetJ^'  So  io  Morgan  t. 
Janes  I0\hjubf  1745,  before  the  same. learned  Judge 
(Lord  Hdrdwicke)i  the  charge  was  that  Lettice  Jones  had 
beaten  the  person  who  had  served  a  subpoena  upon  her. 
The  order,  after  statuig  the  complaint  set  forth  in  the 
affidavit,  proceeded  thus :  *^  It  is  ordered  that  the  said 

Ldike 

(a)  2  My.  4-  Cr.  516.  (c)  2  J2.  4*  My.  C74.  0. 

(6)  2  /2.  4*  My.  659.  {d)  2  Atk.  469. 
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Lettice  Jones  be  committed  to  the  prison  of  the  ^eet  for        1845* 
her  contempt  in  beating  the  person  who  came  to  serve     ^'^T'^^^'^ 
the  said  subpoena.**     So  in  Fatherly  v.  Preston  also,  be-  Van  Samdau. 
fore  Lord  Hardwiche^  on  the  26th  of  March  1748,  the 
complaint  was,  that  Pamell  had  married  a  ward  of  the 
Court,  and  it  was  ordered  that  Pamell  for  the  said 
offence,  should  stand  committed  to  the  prison  of  the 
Fled.     A  like  form  of  order  was  adopted  in  a  similar 
case  by  the  Lord  Chancellor  in  November  1751,  and  by 
Lord  Eldon  in  the  case  of  Priestley  v.  Lamb  (a).     In 
the  matter  of  Quickt  20th  of  December  1806,  the  peti- 
tioner complained  of  the  publication  of  a  case  then  be- 
Fore  the  Court,  accompanied   with   reflections  on  the 
Court  and  the  parties.     It  was  ordered,  (as  in  the  pre- 
sent instance,  without  any  express  adjudication,)  *<  that 
Thomas  Crowe  and  Mary  his  wife,  for  their  contempt  in 
writing  and  causing  the  said  writing  to  be  printed  and 
published,  and  the  said  James  Delahay  for  his  contempt 
in  printing  and  publishing  the  same,  do  stand  Com- 
mitted to  the  prison  of  the  Fleet  J* 

It  is  unnecessary  to  proceed  further  in  citing  prece- 
dents of  this  nature,  for  although  I  consider  the  form 
of  the  order  adopted  by  Lord  Cottenham  in  Lechmere 
CharltorCs  case  and  the  other  forms  to  which  I  before 
referred  as  the  more  proper  and  correct  forms,  yet  I 
cannot  venture  in  the  face  of  these  precedents,  to  dis- 
cbarge the  present  order  as  Insufficient  and  invalid. 

Another  objection  made  to  the  order  is,  that  it  directs 
the  payment  by  Mr.  Van  Sandau  of  the  costs  of  the 
application.  It  certainly  is  not  usual  in  cases  of  com- 
mitment for  contempt,  to  direct,  in  the  order  of  com- 
mitment,  that  the   party  committed   should  pay  the 

complainant's 
(a)  6  Yeietf,  481.,  and  Reg.  Lib.  B.  1800^  f.  525. 

Ss  S 
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1845.       complainant's  costs.    The  ordinary  course  is  to  coofioe 
Vf^'"^     the  order  merely  to  the  commitment    But  wbca  the 

£lx  parte 

\as  Sandau.  party  applies  to  be  discharged,  the  Court,  if  it  thinks 

proper,  directs  the  payment  of  the  costs  as  a  condition 
of  his  liberatiop.  I  have  been  furnished  with  many 
precedents  upon  the  subject,  some  of  them,  in  cases  of 
great  and  aggravated  misconduct,  in  all  of  which  the 
order  of  commitment  is  silent  as  to  the  costs,  but  which 
were  afterwards  ordered  to  be  paid  as  a  condition  of  the 
offender's  discharge. 

But  although  this  ia  the  usual  course  of  pioce«Iiiig^ 
yet  as  the  Court  of  Review  had  jurisdiction  over  the 
subject  matter  of  the  petition,  it  had  a  right  to  adjudicate 
as  to  the  costs  in  the  order  of  commitment  by  its  geoersi 
authority.  In  cases  where  application  ia  made  to 
commit  for  a  contempt  in  the  breach  of  an  iqjanctioDf 
and  the  Court  decides  that  a  breach  has  occurred, 
but  not  a  contemptuous  breach,  and  there  i%  ooose- 
quently,  no  commitment,  the  Court  vill  order  the  De- 
fendant to  pay  the  costs  of  the  application.  Bulka  r. 
Ovey  {a\  and  Leonard  v.  AUweU  (i)  are  instances  of  this 
The  inference  from  those  cases  is,  that  the  postpone- 
ment of  any  order  as  to  the  costs,  where  the  party  is 
committed,  is  merely  a  rule  of  convenience,  and  not 
binding  on  the  Court, 

A  further  objection  has  been  made  under  this  head 
that  the  order  is  not  confined  to  costs,  but  directs  the 
payment  also  of  the  petitioners'  charges  and  expeoces. 
I  think  the  order  ought  not  to  have  gone  to  this  extent 
I  must,  therefore,  direct  it  to  be  varied  by  striking  out 
the  words  ^^  charges  and  expences.*^     The  consequence 

will  be,  that  if  Mr.  Van  Saniau  insists  upon  it,  there 

must 

(a)  16  Yc^ey,  14K  (i).17  Fefry,S65. 


Ejp  parie 


CASES  IN  CHANCERY.  0U 

must  be  a  new  toapation  under  this  order*    In  othei:        1845. 
respects,  the  order  must  be  affirmed* 

Next,  as  to  the  Order  qf  the  8th  of  Fehitaiy  1844. 
It  was  fiiiinded  upon  an  application  to  vary  the  minutes 
of  the  former  order,  but  not  upon  the  ground  to  which 
I  have  jost  adverted.  There  is  no  reason,^  therefore,  to 
disturb  this  order,  more  especially  as  the  mmutes  have 
Qo  longer  any  operation,  the  order  founded  upon  them 
having  been  passed  and  entered* 

There  is  nothing  to  impeach  the  other  order  of  the 
same  date,  the  8tb  oi  February  1844,  or  the  two  orders 
of  the  1 7th  of  the  same  month  of  February. 

This  brings  ma  to  the  consideration  of  the  warrant 
under  which  Mr.  Va»  Sandau  was  arrested,  and  which 
bears  date  on  the  19th  of  February  1844*  The  original 
warrant  was  produced  at  the  hearing.  By  some  mis- 
take or  negligence  the  seal  of  the  Court  was  not  af- 
fixed to  it.  This  is  contrary  to  the  31st  Order  of  the 
Rales  and  Orders  of  the  12th  of  January  1832,  which 
requires  that  the  process  of  the  Court  should  be  under 
the  seal  of  the  Court  Without,  therefore,  entering  into 
the  consideration  of  the  other  objections  which  were 
argued  at  the  bar,  I  am  of  opinion  that  this  defect 
rendered  the  warrant  invalid. 

Mr.  Van  Sandau  afterwards  applied  for  his  discharge. 
Two  orders  of  the  same  date,  viz.  the  21st  of  Fe- 
hruary  1844,  the  one  a  conditional  and  the  other  an 
absolute  order,  were  made  for  his  discharge.  Con- 
sidering that  he  had  been  apprehended  under  an  in- 
safficient  warrant,  I  think  I  ought  to  discharge  the 
conditional  order.  The  other,  of  course,  must*  remain. 
The  consequence  of  discharging  the  conditional  order 

S  s  4  will 
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will  bci  that  Mr.  Van  Sandau  will  be  entitled  to  rccave 
back  the  costs  of  that  order. 

The  only  question  that  remains  to  be  decided,  relales 
to  the  action  depending  in  the  Court  of  Queen's  Bendw 

I  am  of  opinion)  that  the  Plaintiff  is  entided  to  a 
verdict  against  the  Defendants  upon  the  issue  joined  oo 
the  plea  of  Not  Guilty.  But  adverting  to  all  the 
circumstances  before  me,  and  to  the  fact  that  the  action 
could  have  been  maintained  only  in  consequence  oF  a 
delect  in  the  course  of  the  proceedings,  I  think  verj 
moderate  damages  will  be  sufficient  to  satisfy  the  jus- 
tice of  the  case.  I  accordingly  shall  assess  suck 
damages  at  10/.  upon  .the  whole  record,  and  direct  tbe 
Taxing  Master  of  the  Court  of  Bankruptcy  to  tax  the 
costs  of  the  action,  as  they  would  be  taxed  in  the 
Court  of  Queen's  Bench. 
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OLDFIELD  V.  COBBETT.  Jufy  31. 

Dec.  15. 

nPHIS  was  a  motion  on  behalf  of  the   Defendant,  An  npplica- 
who  was  sued  as  executor  of  his  father,  for  leave  ?^"  ^^^j  ^^ 
to  defend  the  suit  in  Jarmd  pauperis.    The  motion  was  executor,  for 
founded  on  an  affidavit  of  tlic  Defendant,  stating,  in  fend  the  suit 

addition  to  tlie  usual  declaration  of  poverty,  that  he  i^Mmdpau' 

f)crtt  re* 
had  been  prevented  by  an  injunction  from  possessing  fused,  though 

himself  of  any  assets.    The  application  had  been  refused,  J?  addition  to 

but,   as  it  was  said,  with  some  hesitation,   by  Vice*  affidavit,  he 

Chancellor  Knight  Bruce.  ZT^'JH 

vented  by  an 

Mr.  Templej  Mr.  Tecd^  and  Mr.  Addis^  appeared  in  frgo,  receiving 

support  of  the  motion.  *"X  assets, 

' '  and  tembie, 

the  result 

Mr.  Wakffieldy  contrit  raised  a  preliminary  objection,  would  have 
that  the  Defendant  had  some  time  before  been  com-  if  he  had 

mitted   under  an  attachment  for  nonpayment  of  the  "wornthat 

there  were 
costs  of  certain   proceedings   in    the   suit,    and   that,  no  assets. 

although    he  had   been   since    discharired    under  the      Sembfe^n 
o  "         ^  party  vho  is 

statute  of  48  G.  S.  c,  128.  (a)  (the  sum  for  which  he  was  m  contempt 
detained  being  under  20/.),  a  discharge  under  such  cir-  i^ent^of^wts 
curostances  did  not  clear  his  contempt,  or  consequently  in  the  suit,  is 
entitle  him  to  move,  it  being  expressly  provided  by  the  prevented 

statute  that  notwithstanding  the  discharcre  of  any  debtor  5^™  ""oving 

,       .       ,       .    ,  °  ,^  \  for  leave  to 

under  it  the  judgment  whereupon   he   was   taken   or  defend  it  m 

charged  in  execution  should  nevertheless  continue  and  /''"^^  P^"- 

o  pent* 

remain  in  full  force  to  all  intents  and  purposes  except      Whether 
OS  to  the  Uking  of  him  in  execution.  SidcttheT 

On    CJ.  3.  c.  123. 
of  a  party  de^ 
(a)  Extended  by  1  &  9  Vici,  c.  1 10.  «•  18.,  otd.  ToUon  v.  D^fkei,  tained  under 

•up,  p.  439.  procew  of 

contempt  for 
nonpayment  of  costs  under  90/.  hat  the  efiect  of  clearing  his  contempt  so  as  to  en- 
title bim  to  move.    Qk. 
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lS4fSf  On  the  other  hand»  it  was  insisted  that  the  discharge 

^"V^^^    under  the  statute  put  an  end  to  the  contempt  and  to 
V.  all  disabilities  consequent  on  it, 

OOBDSTT. 

TAe  Lord  Chancellor  (after  conferring  with  the 
Registrar)  said :  —  I  am  told,  Mr.  fFakefield,  that  the 
circumstance  of  a  party  being  in  contempt  is  no  ob- 
jection to  his  making  the  common  application  to  sue  in 
Jbrmd  pauperis.  What  difference  is  there  between  that 
and  a  special  application  ? 

The  argument  then  proceeded  upon  the  merits. 

In  support  of  the  motion,  T^pn^on  y.  Thmpsaa  (a)^ 
and  Perrot  v.  Britten  (&),  wer6  cited ;  and  Paradice  v. 
Skepierd  (c),  in  which  a  similar  application  was  refused, 
was  attempted  to  be  distinguished  pn  the  ground  that 
there  was  in  that  case  nothing  but  the  common  affidavit, 
and  therefore,  for  any  thing  that  appeared,  the  Defend- 
ant might  have  had  assets. 

The  Lord  Chancellor  observed,  that  it  appeared 
from  the  last  edition  of  Mr.  Beames^  book  on  Cas/s,  that 
both  Perrot  v.  Britten^  and  Thompson  v.  Thompson^  were 
decided  o|i  the  ground,  that  the  Defendant  was  bene- 
^cially  interested,  and  on  that  ground  only. 


Ike.  15.  xhe  Lord  Chancellor. 

The  Defendant,  who  was  sned  as  executor  of  bis 
father,  moved  for  leave  to  defend  in  Jbrmd  pauperiu 
He  relied  upon  an  affidavit,  in  which  it  was  stated  that 
he  was  prevented  from  receiving,  and  did  not  receire 

(q)  1  JkoL  Pr,  48.  (c)  1  Dkk.  156. 

lb)  M.  R.  18th  MartA  1835, 
cited  ini?ramc5'C(M/«,9ded.p.  79. 
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any  part  of  the  testator's  estate  in  consequence  of  an 
injunction  issued  before  probate  was  granted. 

Tlie  right  to  sue  in  forma  pauperis  originated  in 
the  statute  of  Heru  7.  This  and  the  subsequent  sta- 
tute of  Hen*  8.  are  confined  to  actions  in  the  courts  of 
common  laW}  and  do  not  extend  to  Defendants.  The 
courts  of  equity  have  adopted  the  principle  of  these 
statutes,  and  proceeding  further,  have  extended  the 
relief  to  the  case  of  Defendants.  But  in  no  instance  has 
the  privilege  ever  been  exercbed  either  by  a  Plaiptiff  or 
Defendant  suing  in  a  representative  character}  as  exe- 
cutor or  admuiistrator. 


1845. 


QpaSETT, 


Lord  Hardmcief  in  the  case  of  Paradice  v.  Shepherd 
said,  that  '^  on  search  no  precedent  could  be  found 
either  in  Chancery  or  in  the  courts  of  common  law, 
of  the  making  an  executor  or  administrator  to  sue  or 
d^end  in  forma  pauperis.*^  Thb  judgment  was  given  in 
the  year  1745;  a  century  has  since  elapsed,  and  no 
instance  of  any  such  permission  has  occurred  during  the 
whole  of  that  period.  This  seems  conclusive  as  to  the 
rule  and  practice  of  the  courts  upon  the  question.  But 
theLcase  does  not  rest  here :  the  point  has  been  raised 
and  decided  in  more  than  one  instance,  A  motion 
similar  to  the  present  was  made  in  a  cause  between  the 
same  parties  before  the  present  Master  of  the  Rolls. 
Mr.  Cobbeii  argued  his  own  case.  The  motion  was  re- 
fused. It  came  before  the  Court  a  second  time,  when 
it  was  elaborately  argued  by  Mr.  Cocper  for  Mr.  CobbetU 
The  Master  of  the  Rolls  adhered  to  his  former  decision, 
and  stated  in  the  course  of  his. judgment,  that  the  prac« 
tice  had  been  clearly  ascertained  by  his  immediate  pre« 
decessor,  Lord  Cbiienham^  who  had  occasion  to  inves- 
(igate  the  point  when  sitting  at  the  Rolls.  Upon  the 
general  question,  therefore,  no  reasonable  doubt  can  I 
think  be  entertained. 

But 
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V. 
COBBBTT. 


But  then  it  is  said  on  the  part  of  the  Defendant,  that 
the  affidavit  in  Paradice  v.  Shepherd  was  merely  in  the 
common  formi  and  that  tliis  was  the  ground  of  the  deci- 
sion ;  that  here  there  is  a  special  affidavit  denying  assets; 
and  that  the  reasoning  of  Lord  Hardwicke  leads  to  the 
conclusion  that  upon  such  an  affidavit  he  would  have 
granted  the  application  in  Paradice  v.  S/upherd.  But  I 
think  these  observations  are  founded  upon  a  misappre- 
hension of  the  etkct  of  what  was  stated  by  Lord  Hard- 
mcke.  He  came  to  the  conclusion  of  what  is  the  practice 
of  the  Court  on  three  grounds.  First,  the  resemblance 
of  the  language  of  the  stat.  of  Hen.  7*  to  that  of  tiie 
statutes  concerning  costs  whidi  do  not  extend  to  eseco- 
tors  or  administrators.  Secondly,  the  absence  of  any  in- 
stance in  which  either  Plaintiff  or  Defendant  was  alioired 
to  sue  or  defend  in  JbtmA  patqteris  as  executor  or  admi- 
nistrator. And,  thirdly,  the  form  of  the  affidavit  in  com- 
mon use,  which,  he  says,  applies  only  to  the  ordinary  case 
of  a  Plaintiff  or  Defendant,  and  is  not  so  framed  as  to 
comprehend  the  case  of  an  executor  or  administrator. 
This  is  the  whole  effect  of  Lord  Hardwick^s  obserr- 
ations  in  the  case  of  Paradice  v.  Shepherd^  and  there  is 
nothing,  I  think,  leading  to  the  conclusion  that  he  would 
have  considered  an  affidavit  stating  that  the  executor 
had  no  assets,  a  sufficient  ground  for  departing  from  the 
rule. 


The  affidavit,  indeed,  in  this  case  does  not  state  diat 
there  are  no  assets,  but  that  none  have  come  to  the  D^ 
fendant's  hands,  by  reason  of  the  injunction.  I  think 
such  an  affidavit  will  not  take  the  case  out  of  the  general 
rule.  No  authority  has  been  cited  for  that  position, 
nor  is  such  an  exception  any  where  hinted  at,  although 
cases  of  a  similar  nature  must  have  frequently  occurred. 
If  the  Defendant  has  conducted  hintaelf  with  propriety, 
he  will  be  allowed  his  costs  out  of  the  testator's  estate. 


Something 


CASES  IN  CHANCERY. 


617 


Something  was  said  as  to  the  hardship  of  the  case* 
but  it  must  be  recollected  that  ia  the  Courts  of  common 
lav  which  are  governed  by  the  statute,  a  Defendant  is 
not  allowed,  even  when  defending  in  his  own  right,  to 
defend  in  formd  pauperis.  I  am  of  opinion,  therefore, 
that  the  motion  must  be  refused ;  but  ivs  it  seems  to  have 
been  in  some  degree  countenanced  by  the  Vice-Chan- 
cellor  Knight  Bruccj  it  must  not  be  with  costs. 


1845. 


Oldpibld 

CoBBSTT. 


MAN  V.  RICKETT& 


Nov.  13. 
Dec.  80. 

The  creditors' 
assignee  and 
the  official 


fWlHE  Lord  Chancellor. 

This  was  an  application  to  discharge  an  order  iHiidgnee^have 
made  by  the  Master  of  the  Rolls.    The  material  facts  ^Z^^^^J^ 
were  these :  — -  The  suit  was  instituted  by  Maut  the  ere-  s.  85.  a  joint 
ditors'  assignee^  and  iMciitigton^  the  official  assignee  of  ^^];,f|(J!^Q|!g 
the  bankrupt,  to  procure  the  sale  of  an  estate.    Man  estate,  so  that 
died,  and  the  suit  was  afterwards  prosecuted  to  a  hear-  j;^  ending  a 
ing  by  Lackington^  and  a  decree  obtained.    Lackington  »uit  ^Q  which 
died   soon   afterwards,  and    Turquand  was  appointed  Plaintiffs,  the 
official  assignee  in  his  place.  He  procured  the  decree  to  •"''  may  be 

**  ■  ,  conunued  by 

be  drawn  up  and  passed.     Application  was  made  to  the  the  other. 

Master  of  the  Rolls  for  an  order  that  TurquantPs  name  ^^^^^  oV  the 

might  be  substituted  for  that  of  Lackit^ton  in  the  suit,  6  G,  4.  c.  le., 

and  an  order  was  made  accordingly.  ^jj^^  ^^^ 

suit  shall  not. 

It  was  contended  by  Mr.  Wakefield  that  the  learned  death  or  re^ 
Judfire  had  no  authority  to  make  such  an  order.     Much  ^^y^^  <>''«" 

o  -^  ^  assignee,  but 

of  his  argument  turned  upon  the  assumption  that  the  that  it  shall 

^*^»«'  cutSTrthe 
name  of  the  assignee  **  chosen*'  in  his  place,  applies,  since  the  incorporation  of  that 
act  with  the  1  &  s  ir,4t  e^is,^  to  ofGicial  assignees  as  well  as  to  creditors'  assignees. 


RlCKHTTS. 


* 
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1845*        official  assignee  and  the  creditors*  assignee  were  not 
^^f^^     *P^^  tenants  of  the  estate,  their  title  accruing  at  different 
V.  periods  and  from  difibrent  persons.    There  is  tio  foon- 

dation  for  such  an  opinion.    By  the  twenty-fifth  section 
of  the  1  &  2  ^  4.  er.  56.  deeds  of  assignment  are  dis- 
pensed with,  and  the  estate  Tests  in  the  same  manner  as 
if  such  deed  or  deeds  had  been  actually  executed.    Bot 
if  this  provision  had  not  been  tnadci  the  comitiissioners 
would  have  assigned  the  estate  to  the  official  assignee; 
and  after  the  choice  of  the  creditors'  assignee,  a  second 
assignment   would  have  been  made  to  both  of  tbem 
jointly.     It  follows,  therefore,  as  the  estate  vests  as  it      | 
would  have  done  if  there  had  been  the  usual  assign- 
ment, that  they  have  a  joint  title;  and  this  is  in  con- 
formity with  the  twenty-second  section  of  the  act,  in 
which  it  is  enacted  that  the  official  assignee  shall  be  an 
assignee  of  the  bankrupt's  estate  and  eflects,  togdher 
mtk  the  assignee  chosen  by  the  creditors.     Upon  the 
death  of  Man^  therefore,  the  whole  estate  became  vested 
in  Lackington  the  survivor.      Upon  his  death  a  new 
official  assignee,  Turquand^  was  appointed.     But  by  the 
sixty-seventh  section  of  6  G.  4*  c.  16.,  if  an  assignee  die 
the  suit  shall  not  abate ;  but  the  Court  may  order  the 
name  of  the  new  assignee  to  be  substituted  for  that  of 
the  former  assignee,  and  the  suit  shall  proceed  as  if  it 
had  been  originally  commenced  in  his  name.  Thisclaase 
is  by  the  sixteenth  section  of  the  1  &  2  W.  4.  c.  ^^  in- 
corporated into  that  act,  and  authorises  the  order  made 
by  the  Master  of  the  Rolls. 

It  was  said  that  the  sixty«seventh  of  6  G.  4.  c.  !(?• 
applies  only  to  assignees  who  are  chosen^  and  that  it  is 
confined,  therefore,  to  creditors'  assignees,  and  does  not 
extend  to  ofiUcial  assignees,  who,  it  is  said,  are  appointed 
and  not  chosen.  But  the  Court  would  not^  I  conceive, 
be  justified  in  putting  this  narrow  interpretation  upon 

the 
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the  act  after  its  incorporation  into  the  1  8c  2  ^.  4., 
which  creates  this  new  class  of  assignees,  and  thereby 
prevent  its  application  to  the  case  of  the  official  assignees  v. 

who  come  distinctly  within  the  mischief  which  it  was     ^^^^ketts. 
the  object  of  the  act  to  prevent     I  am  of  opinioni 
therefore,  that  the  order  is  correct,  and  that  this  njipll- 
cation  must  be  dismissed,  with  costs* 


See  Uo^  V.  Waring^  1  CoU.  BSG. 


ANDREWS  V.  WALTON.  Dec.  n. 

THE  Lord  Chancellor.  It  is  no  ol>- 

jcction  to  the 

This  was  a  motion  to  discharge  the  PlaintifF^n-  3'o7^Yta'!:h^ 
drews  out  of  custody  in  respect  of  a  writ  of  attachment  ment,  that 
issued  into  London  on  the  ^ih  o(  February  1843,  and  re-  similar  writ 

furnable  immediately ;  and  the  principal  ground  upon  ^ns  previously 
....      •^.  .    .^     ..    1  .  #.1  .  issued  agamst 

which  the  PlamtifF  relied  m  support  of  the  mouon  was,  the  same 

that  a  former  writ  of  attachment  founded  upon  the  same  P^r^^  but 

'^  which  has  not 

contempt  had  issued  into  London  on  the  12th  of  January  been  acted  on. 
preceding,  and  which  writ  of  attachment  was  also  re- 
turnable  immediately. 

It  was  contended  that  the  second  writ  of  attachment 
coald  not  regularly  be  issued,  the  former  being  in  force, 
as  it  was  said,  at  the  time  when  the  second  writ  was 
issued.  Upon  this  point  of  practice  I  have  thought 
it  right  to  consult  the  officers  of  the  Court,  and  they  have 
returned  the  following  certificate :  — 


«The 
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'*  The  clerks  of  records  and  writs  are  not  aware  of 
any  rule  which  prevents  a  party  abandcming  unexecuteil 
process,  which  from  any  cause  he  considers  it  either 
unsafe  or  inexpedient  to  act  upon,  and  beginning  ie 
novo.  From  the  circumstance  of  the  second  attachmeDt 
being  founded  upon  a  new  affidavit,  that  was  e?idently 
the  case  here.  It  was  imperative  upon  the  party  suing 
out  the  writ  and  at  his  peril,  either  to  withdraw  or 
otherwise  take  care  that  no  further  proceedings  were 
taken  up^n  the  first  attachment,  and,  subject  to  that 
condition,  the  clerks  of  records  and  writs  are  of  opiaion 
that  the  second  attachment  was  not  irregular." 


I  think  the  other  grounds  insisted  upon  are  eqaally 
untenable.  The  motion,  therefore,  must  be  refused,  and 
with  costs. 


May  8. 

1846. 
June, 


BROWN  V.  BAMFORD. 


JOHN  BECKETT,  by  his  will,  dated  the  21st  of 
September  1832,  gave  certain  leasehold  houses  and 

and  other  per-  stock  in  the  funds  to  trustees,  upon  trust,  from  time  to 
8ona1  estates       .  * 

time  during   the   natural   life  of  his  daughter  Sophia 

Bmnfordy  or  until  she  should  be  duly  declared  a  bank- 
rupt, or  take  the  benefit  of  any  act  for  the  relief  of  in- 

solvent 

woman  should^  by  writine  under  her  hand  from  time  to  time,  but  not  by  way  oT 
anticipatloDy  appoint,  and,  in  default  of  such  appointment,  or  so  far  as  the  sam^ 
should  not  extend,  into  her  proper  hands  for  her  sole  and  separate  me,  vitb  t 
direction  that  her  receipts,  notwithstanding  coverture,  should  be  good  discbai^ 
and  after  her  death  in  trust  fur  her  children.  Held,  upon  the  particular  temu  of 
the  gift,  that  the  restraint  on  anticipation  applied  to  an  assignment,  by  the  married 
woman,  of  her  separate  estate  as  well  as  to  an  appointment  in  execution  of  her 
power,  notwithstanding  the  will  did  not  provide  that  her  receipts  aione  iboold  be 
good  discharges. 


Gift  by  will 
of  icatichold 


to  trustees  m 
trust  to  pay 
the  rents  &c. 
to  such  per- 
son or  persons 
as  a  married 


Bampord. 
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solvent  debtors  to  pay  the  dear  rents,  interest,  dividends,  1 845. 
and  proceed^  thereof  unto  such  person  or  persons  for  ^^^*^^ 
such  intents  and  purposes,  and  in  such  manner  as  _  v. 
Sophia  Bamfbrd  by  any  writing  or  writings  under  her 
hand,  wh^i,  and  as  the  same  should  become  due,  but 
not  by  way  of  assignment,  charge,  or  other  anticipation 
thereof  should,  notwithstanding  her  then  present  or  any 
future  coverture,  direct  or  appoint;  and  in  default  of 
any  such  direction  or  appointment,  or  so  fiur  as  the 
same,  if  incomplete,  should  not  extend,  into  her  proper 
hands  for  her  sole  and  separate  use,  independent  of  the 
debts,  control,  or  interference  of  her  then  present  or 
any  future  husband;  for  which  purpose,  the  testator 
thereby  directed  that  the  receipts  in  writing,  under  the 
hand  of  his  daughter  Sophia  Bam/brd  should,  notwith- 
standing any  such  coverture  as  aforesaid,  be  good  and 
sufficient  discharges  for  the  last-mendoned  rents,  interest, 
dividends,  and  proceeds,  or  so  much  thereof  as  should 
in  such  receipts,  respectively,  be  expressed  to  have  been 
received ;  and  from  and  after  the  decease  of  his  daughter 
Sophia  Bamfordy  or  such  her  bankruptcy  or  insolvency 
as  aforesaid,  which  should  first  happen,  then  in  trust  for 
all  and  every,  or  such  one  or  more  of  her  children  as 
therein  mentioned. 

Sophia  Bamford  having,  by  a  paper  writing  under  her 
hand,  undertaken  to  guarantee  a  debt  due  to  the  Plain- 
tiffs from  her  son-in-law,  who  afterwards  became  bank- 
rupt, this  bill  was  filed  praying  a  declaration  that  her 
income,  under  the  deed,  was  liable  to  make  good  the 
debt,  and  for  consequential  relief.  Sophia  Bamford^  her 
husband,  and  the  trustees  of  the  will  put  in  a  general 
demurrer  to  the  bill,  which  the  Vice-chancellor  of 
England  allowed,  (a) 

The 

(a)  I 1  Sim,  ] 27. 
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The  Plainti£F  appealed  from  that  dedsioD)  and,  after 
the  appeal  had  been  argued  by  lAx.Bethdl  and  Mr. 
Baily  for  the  Appellant,  and  Mn  StuoartzJoAUx.Sifxpm 
for  the  Respondent,  the  Ix>rd  ChanoeUor  expressed  an 
opinion  in  conformity  with  that  of  the  Viee-Chanoelior; 
but  afterwards  desired  that  the  case  might  be  re-argoed 
by  one  counsel  on  each  side* 

The  appeal  was,  accordingly,  now  re-argued  b; 
Mr.  BetlieU  for  the  Appellants. 


Mr.  Stuart  for  the  Respondents. 

In  support  of  the  appeal,  it  was  contended^  that  the 
doctrine  on  which  the  Vice-Chancellor's  judgment  was 
founded  —  that,  under  a  settlement  in  this  forni,  a 
married  woman  took,  collaterally  to  her  limited  power 
of  appointment,  an  estate  in  the  property,  which  she 
might  deal  with  to  an  extent  beyond  that  to  which 
she  was  restricted  in  the  exercise  of  the  power,  — was 
inconsistent  with  the  history  of  many  previous  cases. 
In  Pi/hus  V.  Smith  (a),  for  instance,  where  there  was  no 
express  restraint  on  anticipation,  the  argument  mainlv 
turned  upon  whether  such  a  restraint  could  be  im- 
plied from  the  words  "from  time  to  time,"  in  the 
clause  relating  to  the  power  —  a  question  which  would 
have  been  quite  immaterial,  if  the  wife  had  been  sup- 
posed to  have  an  absolute  estate  which  she  could 
deal  with  independently  of  the  power.  The  same  ob- 
servation applied  to  Ellis  v.  Atkinson  {b)  and  Barton'^. 
Briscoe,  (c)  Equally  inconsistent,  it  was  said,  with  such  a 
doctrine  was  the  language  of  Lord  Eldon  in  Jackson  t. 

Hobkouse 


(a)  5  S.  C,  a  840. 

(b)  JbU.  56B. 


(c)  Jae.  609. 


CASES  IN  CHANCERY. 


633 


HiMmae  (a)  and  Pmrkes  y.  White,  (b)  <«  If  the  contract," 
obeenred  his  Lordship  in  the  latter  case^  <*  makes  her  a 
feme  sole,  her  fiiculties,  the  nature  and  extent  of  them, 
are  to  be  collected  from  the  terms  of  the  instrument 
making  her  such:''  now  one  of  those  faculties  was  the 
faadias  dispoaendif  which,  according  to  Lord  EUbn^  was 
not  to  be  implied  as  incident  to  the  estate,  but  to  be 
r^uiated,  as  it  was  created,  by  the  express  terms  of  the 
instrnmeot.  In  Chassaing  ▼.  Parsoftage  {c\  where  the 
property  of  a  female  ward  of  Court  was  settled  under  the 
direction  of  the  Court,  with  a  clause  against  anticipation, 
the  limitation,  in  default  of  appointment,  was  the  same 
as  in  the  present  case.  And  in  Moore  v«  Moore  {d)  be- 
fore Vice^hancejlor  Knight  Bruce^  and  Harnett  v. 
M^Dougal  (e)  before  the  Master  of  the  Rolls,  where  the 
same  question  arose  on  instruments  not  substantially 
different  from  the  present,  and  this  decision  of  the  Vice- 
Chancellor  of  England  w^s  cited,  those  learned  Judges 
had  refused  to  follow  it. 


1845. 


Brown 

V. 

Bamford, 


On  the  other  hand  it  was  said,  that  the  doctrines  of 
the  Court,  with  respect  to  separate  property  and  its  in- 
cidents, had  been  so  greatly  modified  and  extended  by 
recent  decisions,  particularly  that  of  Owens  v.  Dickens 
son  {g)j  that  no  inference  could  be  drawn  from  the  ap« 
parent  inconsistency  which  had  been  suggested  between 
the  reasoning  adopted  in  the  older  cases,  and  the  principle 
of  the  decision  now  under  appeal.  That  the  only  thing 
which  those  cases  could  now  be  legitimately  cited  to 
prove,  was,  that  an  intention  to  restrain  a  feme  covert  in 
the  power  of  disposing  of  property  given  to  her  separate 
use,  must  be  expressed  in  clear  and  unequivocal  terms, 
or  the  Court  would  not  give  effect  to  it.    Medley  v.  Hor^ 

ton, 

(a)  2  Meri.  483.  {d)  1  Coll.  54. 

(6)  11  Va.  S09.  See  pageSSl.         (e)  M.  R.  f\^nmy  1845. 

(c)  5  Ves.  15,  (g)  Cr.  i  PhiU.  48. 
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ion.  (a)  And  that  ia  this  case,  the  will  not  having  pro- 
vided that  the  receipts  of  the  married  woman  should 
alone  be  sufficient  discharges,  she  took  the  property,  so 
far  as  her  estate,  (as  distinguished  from  the  power),  was 
concerned,  without  restriction:  for  that  there  was  no 
reasoji  why  the  distinction  between  a  power  and  an  estate, 
which  had  been  laid  down  in  Cox  v.  Chamberlain  [h]  and 
Roach  V.  Wadham  (c),  should  not  apply  to  the  separate 
estate  of  a  married  woman  as  well  as  to  other  cases. 
Banynwre  v.  Ellis,  {d) 


1846. 
June. 


t 

The  Lord  Chancellor. 

This  was  an  appeal  from  an  order  of  the  Yice-Cban- 
cellor  of  England.  When  the  case  came  first  before 
me,  I  expressed  an  opinion  upon  it^  in  accordance  with 
the  judgment  of  the  Vice-Chancellor ;  but  afterwards, 
entertaining  doubts  as  to  the  correctness  of  that  opinion, 
I  directed  the  case  to  be  again  argued.  The  result  of 
that  argument,  and  the  subsequent  consideration  of  llie 
case,  have  led  me  to  change  the  opinion  I  had  previously 
formed.  [His  Lordship  here  read  the  clause  of  the  will 
on  which  the  question  arose,  and  proceeded :  — 1 

It  was  obviously  the  intention  of  the  testator,  that  the 
income  of  this  property  should  be  kept  entire^  for  the 
use  of  his  daughter,  and  that  it  should  not  be  charged 
or  disposed  of,  except  as  the  successive  payments  sboald 
become  due — that  it  should  not,  in  any  way,  be  antici- 
pated. It  cannot  reasonably  be  supposed  that  he  would 
be  so  careful  as  he  evidently  was  to  exclude  one  mode 
of  anticipation,  and,  at  the  same  time,  mean  to  have  the 
property  subject  to  alienation,  even  to  its  full  extent, 

in  another  form. 

The 

(a)  S  Jur,  857^4^«^j(j^  (c)  6  EaH^  SS9. 

(*)  4  Vet.  631  (rf;  8  Sim.  1. 
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The  question,  therefore,  is,  whether  the  terms  made 
use  of  by  the  testator,  are  sufficient  to  enable  the  Court 
to  give  efiect  to  that  intention. 

The  trust  is  to  pay  the  rents  &c.,  "  to  such  person  as 
Sophia  Bamford^  by  any  writing  under  her  hand,* when 
and  as  the  same  shall  become  due,  but  not  by  way  of 
assignment,  charge,  or  other  anticipation  thereof,  shall 
direct  or  appoint,  and  in  default  of  any  such  direction 
or  appointment,  or  so  far  as  the  same,  if  incomplete, 
shall  not  extend,  into  her  proper  hands,  for  her  sole 
and  separate  use."  The  right  to  appoint  is  not  to  be 
exercised  till  the  rents  or  other  income  become  due,  and 
then  only  to  the  extent  of  what  is  so  due.  In  default  of 
any  such  appointment,  the  rents  &c«  then  due,  and  those 
only,  or  so  much  of  them  as  shall  not  have  been  ap- 
propriated by  the  appointment,  are  to  be  paid  into  her 
own  hands.  AH  this  is  very  clearly  and  precisely  ex- 
pressed. 

The  negative  words  in  the  clause,  viz.  —  **But  not 
by  way  of  assignment,  charge,  or  other  anticipation,'' 
remain  to  be  considered.  The  question  depends  upon 
the  efiect  of  these  words.  The  daughter  Sophia  Bam» 
ford  is  not  allowed,  by  means  of  any  assignment,  charge, 
or  other  anticipation,  to  direct  the  payment  or  appli- 
cation of  the  rents  &c.  by  the  trustees.  But  any  assign- 
ment, charge,  or  anticipation,  if  efiectual,  would  operate 
as  a  direction ;  and  this  was  evidently  so  considered  by 
the  testator  or  other  person  who  framed  this  clause. 
The  effect,  therefore,  of  the  prohibition  is,  to  restrain 
Sophia  Bamford  from  assigning,  charging,  *or  in  any 
manner  anticipating  the  income,  or  exercising  any  do- 
minion or  control  over  her  life  estate,  except  in  the 
form,  and  under  the  restrictions,  contained  in  the  power 
of  appointment.      She  is    precluded  from  assigning, 

T  t  3  charging, 


Brown 

V, 

Bamford 


626 


1846. 


Brown 

V. 

Bamford. 


CASES  IN  CHANCERY. 

charging! '  or  in  aay  manner  anticipatii^  the  rents  or 
other  income^  bat  she  is  permitted  when  and  as  they 
become  due,  but  not  before,  to  direct  the  a[^lieatioa  of 
them,  and  in  default  of  any  such  direction,  they  are  to 
be  paid  into  her  own  hands.  .  I  think  this  is  the  true 
construction  of  the  clause,  and  it  corresponds  with  what 
I  consider  to  have  been  the  intention  of  the  teslator, 
viz.  —  that  the  continuance  of  the  income  during  his 
daughter's  life^  should  be  secured  for  her  benefit 


The  case  does  not  depend,  in  any  d^pree^  opou  the 
terms  of  the  receipt  claose.  The  observations  of  the 
learned  Judge,  upon  this  point,  appear  to  have  arisen 
from  what  occurred  incidentally  in  the  coarse  of  the 
discussion.  I  certainly  do  not  understand  that  the 
decision  was  rested  upon  any  such  ground.  His 
Honour  considered  that  the  case  came  within  the  prin- 
ciple upon  which  he  had  decided  that  of  Banymon  r. 
EUis^  viz.— that  where  a  limited  power  of  appointmeot 
is  created,  and,  in  default  of  the  execution  of  such 
power,  the  estate  is  given  generally  to  the  same  person, 
it  is  competent  to  the  donee  to  diqpose  of  the  estate 
without  regard  to  the  power;  the  execution  of  which  he 
is  at  liberty  to  waive  or  abandon. 

The  question,  however,  is  not  as  to  the  principle  so 
stated,  but  as  to  the  application  of  it  to  the  present  case. 
I  think  it  has  no  such  application ;  that  the  restriction 
against  anticipation  extends  to  the  whole  gift;  that  this 
is  the  true  construction  of  the  bequest,  and  that  it  cor- 
responds with  what  appears  to  have  been  the  manifest 
intuition  of  the  testator. 


I  may  further  observe,  that  the  clause  in  question,  is, 
in  all  its  material  parts,  the  same  as  in  the  settlement 

stated 
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stated  in  the  case  of  Barton  ▼•  Briscoe,  {a)  That  cose 
was  rery  much  considered^  both  by  the  Court  and  at 
the  bar ;  bat  it  Would  have  been  wholly  unnecessary  to 
discuss  the  important  question  there  decided,  iF  it  bad 
been  supposed  that  the  clause  would  have  admitted  of 
the  interpretation  put  upon  it  in  the  present  instance 
by  the  Vice-Chancellor. 

The  appeal  must  be  allowed,  and  the  demurrer  al- 
lowed, but  without  costs. 

(a)  Joe.  605. 


1846. 
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V, 
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BAGGETT  i;.  MEUX. 


March  19. 


f\i^  the  hearing  of  an  appeal  in  this  case  from  the 
decree  of  Vicfr-Chancellor  Knight  Bruce  (a)  the  ar- 
gument turned  chiefly  on  the  question,  whether  a  clause 
in  restraint  of  alienation,  annexed  to  a  legal  devise,  in  fee, 
of  real  estate  to  a  married  woman  for  her  separate  use, 
was  effectual  during  the  coverture. 

Mr.  Russell  and  Mr.  Freeling^  for  the  Appellant,  in 
support  of  the  negative,  attempted  to  distinguish  the 
case  of  real  from  that  of  personal  estate,  on  the  ground 
that  both  the  property  of  a  married  woman  in  the  latter, 
and  her  power  of  disposition  over  it,  being  creatures  of 
equity,  might,  by  the  same  jurisdiction,  be  modified 
and  restricted  to  any  extent;  but  that  in  the  case  of  real 
estate,  which  a  married  woman  had  power  to  dispose  of 
by  the  common  law,  that  power  could  not  be  controlled 

by 

(a)  See  1  CoU.  13S.^  where  a  detailed  statement  of  the  cose  will 
be  found, 

Tt  4 


A  court  of 
equity  will 
gi?e  effect 
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by  the  terms  of  the  gift,  any  more  than  in  the  case  of  a 
male.  They  also  observed  that  the  IriA  Fmes  and 
Recoveries  Act  (a)  contained  an  express  proviso  that  the 
clauses  relating  to  conveyances  by  married  women  should 
not  apply  to  cases  in  which  there  was,  by  the  terms  of 
the  giftj  a  restraint  on  alienation ;  whereas  there  was 
no  such  proviso  in  the  English  Act. 

In  answer  to  which, 

The  Lord  Chancellor  observed,  that  the  IriA  Act 
was  subsequent  in  date  to  the  other,  and  that  he  took 
that  clause  to  be  an  expression  by  the  legislature  of 
what  was  meant  by  the  former  Act. 

Mr.  Swanston  and  Mr.  Busty  contri. 

The  Lord  Chancellor,  after  disposing  of  the  other 
points  of  the  case  in  a  few  words,  said,  with  respect  to 
this :  — -  After  the  case  of  Tutteti  v.  Armstrong  {b)t  there 
can  be  no  doubt  about  the  doctrine  of  this  Court  re- 
specting the  property  given  to  the  separate  use  of  a 
married  woman :  and  it  is  clear  that  that  doctrine  applies 
as  much  to  an  estate  in  fee  as  to  a  life  estate.  The 
object  of  the  doctrine  was  to  give  a  married  womau  the 
enjoyment  of  property  independent  of  her  husband; 
but  to  secure  that  object,  it  was  absolutely  necessary  to 
restrain  her  during  coverture  from  alienation.  Tbe 
reasoning  evidently  applies  to  a  fee  as  much  as  to  a  life 
estate,  to  real  property  as  much  as  to  personal.  The 
power  of  a  married  woman,  independent  of  the  trust  for 
separate  use,  may  be  different  in  real  estate  from  what 
it  is  in  personal :  but  a  Court  of  Equity  having  created 
in  both  a  new  species  of  estate,  may  in  both  cases  modify 
the  incidents  of  that  estate. 

Appeal  dismissed,  with  costs. 


(a)  4  4-  5  W,  4.  c.  9S.  i.  79. 


(6)  4  3fjf.*0.577 
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FOSTER  ei  SMITH.  ,,'ms- 

March  4.  6. 

THE  question  in  this  case  arose  upon  the  construe-  ^P^^  ^  <^®^^ 
of  real  estates 
tion  of  a  will,  by  which  the  testator  devised  his  in  trust,  to 

freehold  and  leasehold  estates  to  trustees,  on  trust  to  ^*^®^^®  **J* 

rents,  and 

receive  the  rents,  issues,  and  profits  thereof,  when  and  thereout  to 
as  they  should  become  due  and  payable,  and  thereout  tou^pi^fdow" 
to  pay  to  his  wife,  if  she  should  survive  him,  the  clear  an  annuity, 

A  flu  "  ii*oni 

annuity  of  200/.  during  the  term  of  her  natural  life,  for  ^^^  imme- 
her  sole  and  separate  use,  and  not  to  be  subject  to  the  diately  after 

1  !•  r  11,1.1    her  death" 

control  or  engagements  of  any  future  husband;  the  said  to  convey 

annuity  to  be  paid  by  four  equal  quarterly  payments,  !^V*"lJ" 

on  Lach^ay,    Midsummer-^y^    Michaelmas-^y^   and  sisters,   Held, 

Christmas-day^  without  any  deduction  for  taxes ;  the  first  j^ij^U^^ 

quarterly  payment  to  be  made  on  such  of  the  said  days  below),  that 

as  should  happen  next  after  the  testator's  decease  and  ^^s  a  chaise 

from  and  immediately  after  the  decease  of  his  wife,  then  ^°^y  ^".^^^ 

.       .  rents  which 

upon  this  further  trust,  that  they,  his  said  trustees,  or  the  accrued  dur- 

survivor  &c.,  should  convey  and  assign  his  said  freehold  Jj^l'^^i^^^^  ^^ 

estate  unto  and  to  the  use  of  his  three  sisters,  their  and  not  on 

heirs  and  assigns  for  ever  as  tenants  in  common :  and  of^he'eluites. 

upon  this  further  trust,  as  to  his  said  leasehold  estate, 

that  upon  and  immediately  after  the  decease  of  his  said 

wife,  they,  his  said  trustees,  or  &c.,  should  assign  all 

and  singular  his  said  leasehold  premises  to  his  said  three 

sisters,  to  iiold  to  them,  their  executors,  &c.,  for  all  the 

residue  of  the  terms  which  might  then  be  unexpired 

therein,  in  equal  shares,  and  upon  and  for  no  other  use, 

trust,  or  purpose  whatsoever.     And  he  named  the  same 

three  sisters  his  residuary  legatees. 

The  testator  died  in  1823.     For  some  years  after  his 
death  the  rents  of  the  estates  were  sufiicient  to  pay  the 

annuity 
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1845.  annuity  to  the  widow;  but  afterwards  they  became  in- 
sufficient;  and  upon  her  death  in  Jtibf  1839)  there  was 
an  arrear  of  466/.  due  to  her,  which  her  execotofs 
prayed  by  this  bill  might  be  raised  by  sale  or  mortgage 
of  the  estates.  And  the  Vice-ChaoceUor  Ksd^  Bruu 
being  of  opinion  that  the  annuity  was  a  chaige  on  the 
corpus  of  the  estatesi  decreed  accordingly.  («) 

An  appeal  by  the  sisters  from  that  decision  now  came 
on  to  be  heard. 

Mr.  Anderdon  and  Mr.  WiUcockf  for  the  Plaintiffs  in 
support  of  the  decree. 

The  primary  intention  of  the  testator  was  to  make 
a  certain  definite  and  specific  provision  for  his  widow. 
All  the  other  directions  in  the  will  are  subsidiary  and 
secondary  to  that,  and,  unless  clearly  inconsistent,  must 
bend  to  it ;  Arundell  v.  Arundell  {b\  Boyd  v.  Buckle,  (f) 
The  direction  to  pay  the  annuity  out  of  the  rents  and 
profits  "as  and  when  they  accrue/*  which  will  be  relied 
on  by  the  Appellants,  was  merely  to  give  permanence 
to  the  provision,  and  to  prevent  anticipation ;  altlioogli 
technically  it  might  not  be  sufficient  for  that  purpose. 
A  trust  to  be  performed  out  of  rents  and  profits  will  be 
construed  a  charge  on  the  corpus,  unless  there  is  some- 
thing in  the  context  inconsistent  with  such  coostruc- 
tion ;  Allan  v.  Backhouse,  {d)  Here,  the  only  indication 
of  a  contrary  intention  is  the  direction  "  from  and  im- 
mediately after  the  death  of  the  widow,  to  convey  the 
estates  to  the  sisters."  But  in  Baines  v.  Duon{c)i 
where  there  was  a  similar  direction,  Lord  Hardisicke 
says,  "  There  have  been  many  cases  of  devises  to  trus- 
tees to  pay  debts  out  of  profits,  and  then  to  convey  the 

lands : 

(fl)  See  8  r.  4-  Coll.  a  C.  1 93.  (rfj  2  Fet.  ^  B.  65. 

(J)  1  iM>/.  cj-  K.  SIS.  (e)  1  Vei.  Sen.  41. 

(r)  10  Sim,  595. 
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lands:  yet  that  shall  not>hinder  a  side^  and  never  hafi 
been  thought  sufficient  to  limit  proBts  to  annual  profits, 
which  would  overturn  many  cases/*  In  this  case,  **from 
and  immediately  after  her  decease,**  means,  after  satis*- 
faction  of  the  previous  trusts. 


The  Lord  Chancellor. 

The  testator  evidently  did  not  contemplate  that  the 
rents  would  be  deficient :  it  is  impossible  to  speculate 
on  what  he  would  have  done  if  he  had  foreseen  the  de- 
ficiency. The  only  question  is,  what  the  words  import. 
You  propose  to  introduce  another  term  —  that  if  the 
rents  be  insufficient,  then  the  trustees  shall  continue  to 
receive  the  rents  after  the  death  of  the  widow  until  the 
annuity  shall  be  satisfied,  and  then  convey.  It  would 
be  a  very  different  thing  if  there  were,  in  the  first  in- 
stance, a  gift  of  an  annuity,  and  a  charge  of  it  upon 
the  estate,  and  then  a  direction  to  the  trustees  to  pay  it 
out  of  the  rents. 

Mr.  Anderdon. 

If  the  intention  had  been,  to  confine  the  charge  to 
tlie  rents  which  should  accrue  during  the  life  of  the 
annuitant,  the  obvious  way  of  giving  effect  to  it  would 
have  been  to  limit  the  estate  to  the  trustees  during  her 
liPelime,  and  then  over  to  the  sisters. 

Mr.  Wigram  and  Mr.  Toller^  for  the  Appellants. 

The  principle  of  Allan  v.  Backhouse  and  that  class  of 
cases  is  founded  upon  the  necessity  of  raising  a  gross  sum 
at  a  particular  time,  and  has  but  little  application  to  a 
ease  like  the  present.  And  what  Lord  Hardxxncke  says 
in  Baines  v.  Dixon  refers  to  the  debts,  not  to  the  le- 
gacies, which  he  held  to  be  payable  out  of  the  annual 
rents  only,  and  not  out  of  the  corpus,  relying  upon  the 

words 


6M 


1845. 


CASES  IN  CHANCERY. 

words  ^^  as  the  profits  of  the  estate  should  advance 
the  money/'  There  is,  at  least,  as  strong  an  indi- 
cation of  a  similar  intention  here  in  the  direction  to 
pay  the  annuity  out  of  the  rents  **  as  and  when  they 
should  accrue,"  and  to  convey  the  estates  *'  from  and 
immediately  after  the  death  of  the  widow.**  The 
Court  is  asked  to  say  that  the  estate  shall  not  go 
over  in  the  very  event  in  which  the  will  says  it  shall 
The  cases  of  analogy  mentioned  by  the  Vice-ChanceUor 
are  cases  in  which  the  Court  held  that  the  estate  should 
go  over  in  an  event  which,  though  not  actually  specified 
by  the  testator,  was  evidently  within  the  meaning  of 
the  events  which  he  had  specified;  for  instance,  the 
event  of  there  being  no  child  was  considered  to  be  in- 
cluded in  the  event  of  all  children  dying  under  twentj- 
one,  as  if  the  event  expressed  had  been  that  of  no 
child  attaining  twenty-one.  Kendall  v.  Bussdl{a)  has 
but  slight  resemblance  to  this  case ;  but,  so  far  as  it 
goes,  it  is  in  favour  of  the  Appellants. 

Mr.  Attderdarif  in  reply. 


TTie  Lord  Chancellor,  after  stating  the  will  and 
the  circumstances  out  of  which  the  question  arose,  pro- 
ceeded as  follows :  — 


There  cnn  be  no  doubt  that,  if  the  trust  had  simply 

been  to  receive  the   rents,  issues,  and  profits  of  the 

estates,   when   and   as   the  same  should   become  due 

and  payable,  and  thereout  to   pay  to  his  wife,  If  she 

should  survive  the  testator,  an  annuity  of  200A  for  her 

life,  that  this  would  have  been  a  charge  upon  the  rents 

&c.,  until  the  whole  amount  of  the  annuity  with  the 

arrears 

(a)  3  Sim.  424. 
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arrears  had  been  paid.  And  the  trustees  after  the 
death  of  the  widow  would  have  been  bound  to  apply  the 
rents,  &c.  accordingly*  But  in  this  case  a  new  trust 
arises  on  her  death ;  for  the  trustees  are  directed,  *'  from 
and  immediately  after "  that  event,  to  convey  the 
estate  to  the  sisters ;  and  if  they  perform  their  trust, 
which  I  think  they  are  bound  to  do,  they  would  be 
disabled  from  applying  the  subsequent  rents  to  the  dis- 
charge of  the  arrears.  To  obviate  this,  it  is  proposed 
to  construe  the  direction  to  convey  to  the  sisters  on 
the  death  of  the  widow,  as  if  it  had  been  a  direction 
to  convey,  subject  to  the  annuity.  But  this  would  be 
essentially  to  alter  the  testator's  will ;  in  fact  to  make  a 
new  will.  And  I  think  there  is  nothing  in  tlie  will 
to  justify  it 


1845. 


The  testator  seems  to  have  considered  that  the  rents 
&c.  would  have  been  more  than  sufficient  to  pay  the 
annuity,  and  he  gives  whatever  surplus  there  might 
be  to  his  sisters,  together  with  the  estates  on  the  death 
of  the  widow.  What  he  might  have  done  if  he  had 
foreseen  that  the  rents  would  have  been  insufficient  to 
pay  the  annuity,  it  is  impossible^  I  think,  with  any 
certainty  to  determine. 


Viewing  the  case  in  this  light,  I  am  compelled  to 
differ  from  the  Vice-Chancellor  in  the  interpretation  he 
has  put  upon  this  will,  which  however,  his  Honour 
does  not  appear  to  have  considered  as  altogether  free 
from  doubt. 
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All  applica- 
tions for  leave 
to  amend 
under  the  68  th 
Order  of  JIf  ay 
1545,  are  to 
be  made  in 
the  first  in- 
stance to  the 
Master. 

Where  the 
General 
Orders  re» 

autre  an  affi- 
avit  of  the 
solicitor,  an 
affidavit  of  the 
solicitor's 
clerk  is  not 
sufficient;  but 
in  cases  where 
the  facts  to  be 
deposed  to 
are  within  the 
personal 
knowledge  of 
the  clerk  only, 
the  Court 
may  require 
an  affidavit 
from  both. 


CHRIST'S  HOSPITAL  v.  GRAINGEFL 

TN  this  case  the  bill  having  been  once  amended  after 
-^  answer,  and  the  last  answer  to  the  amended  Uil 
having  been  filed  on  the  20th  ttjune  1844^  the  Plain- 
tiffi,  on  the  SOth  of  October  1845,  gave  notice  for  the 
Sd  of  NooembeTf  of  a  moUon  before  the  Vic&£bafl« 
cellor  of  Englafidy  for  leave  to  re-«mend  the  bill  witih 
out  requiring  a  further  answer.  The  Vioe-Cha&odlor 
having  granted  the  application  and  with  costs,  a  mo- 
tion was  now  knade  before  the  Lord  Chancellor,  od 
behalf  of  three  of  the  Defendants,  to  discharge  tbe 
Vice-Chancellor's  order,  and  that  the  bill  as  amended 
pursuant  thereto  might  be  taken  off  the  file  oo  the 
ground^-*  1st.  That  the  original  application  ought  to 
have  been  made  to  the  Master  and  not  to  the  Cooit 
3dly.  That  the  affidavits  on  which  it  was  founded  were 
insufficient,  it  being  contended  on  the  part  of  the  De- 
fendants, that  the  case  was  to  be  governed  by  the 
General  Orders  of  May  1845,  and  not  bj  those  of 
April  1828. 

The  affidavits  were  all  made  by  the  managing  clerk 
of  the  Plaintiff's  solicitor,  with  the  exception  of  ooe, 
which  was  made  by  the  solicitor  himself.  Tlie  affi- 
davits of  the  clerk,  after  giving  the  history  of  vsrioos 
attendances  at  Beading  for  the  inspection  of  oertsin 
documents  mentioned  in  the  schedule  to  the  Defend- 
ant's answer,  and  on  the  voluminous  nature  of  which 
he  mainly  relied  as  a  justification  of  the  delay,  ood- 
eluded  by  stating,  that  the  proposed  amendment  of  the 
bill  was  not  intended  for  the  purposes  of  delay  or 
vexation ;  but,  because  tbe  same  was  considered  to  be 

material 
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material  to  the  Plaintiff's  case*  The  affidavit  of  the 
solicitor  himself  contained  the  same  $tatement,  and 
also  a  statement  that  the  draft  of  the  proposed  amend- 
ments had  been  settled^  approved^  and  signed  by  coun- 
sel. It  contained,  however,  no  statement  as  to  rea- 
sonable diligence  having  been  used ;  and  the  only  part 
of  it  which  went  to  the  materiality  of  the  amendments, 
was  a  statement  that  the  Plaintiffs  thereby  sought  to 
limit  and  vary  the  allegations  in  the  bill  respecting  the 
acts  and  dealings  of  the  Defendants,  in  regard  to  the 
estates  in  question  in  the  cause. 

Mr.  Beihell  and  Mr.  Selwyn^  for  the  appeal  motion, 
cited  Phillips  v.  Goding{a\  JVinnall  v.  Featherstonc" 
hangfu  ijb) 
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Christ's 
Hospital 

V, 

Grainger. 


Mr.  James  Parker^  Mr.  Teed^  and  Mr.  Freelingi 
contrhy  cited, 

On  the  question  of  jurisdiction,  Utyd  v.  Wait  (c), 
Haddiesea  v.  Neville  {d\  Dean  v.  Hichinbotham  (e\ 
fVembcume  Union  v.  Masson{g\  Matchitt  v.  Palmer,  (A) 

On  the  application  of  the  ^ew  Orders  of  May  1845, 
to  proceedings  pending  at  the  time  of  their  promulga- 
tion, Boutledge  v.  Gibson  (i),  Spencer  v.  Allen,  (k) 


The  Lord  Chancellor. 

This  was  an  application  to  discharge  an  order  of  the 
Vice-Chancellor  of  England^  by  which  leave  was  given 

to 

Cfl)  1  Hare,  40.  {h)  10  Sim.  241,     And  the 

(h)  9Jnr.  1054.  cases  collected  in  9  Jur.  1002. 

(e)  4  MyL  4-  Cr.  S57.  1054.  and  1071, 

((Q  4  Beao.  28.  (i)  13  Sim.  495. 

(e)  4  Hare,  302.  (*)  15  L.  J.  N.  S,  31. 
(g)  7  Beav.  309. 


Jan.  24. 


636  CASES  IN  CHANCERY. 

J  846.       to  the  Plaintifl&  to  amend  their  bill  after  the  oiuntkHi 
^^^T^^^V      of  forty  days,  from  the  filing  of  the  last  answer. 
Hospital 

^  ^\  ^  Various  points  were  made  at  the  bar  with  respect  lo 
the  order.  The  first  question  raised  was,  whether  die 
motion  was  to  be  governed  by  the  Orders  of  JprU  1838, 
or  by  those  of  May  1845.  The  latter  orders  were 
published  in  the  month  of  Min^  of  that  year,  and  were 
to  come  into  force  oq  the  28th  of  October  foUowii^. 
Ample  notice,  therefore,  was  given  of  them  to  the  pro- 
fession and  to  the  public.  Notice  of  the  motion  before 
the  Vice-Chancellor  was  given  for  a  day  subsequent 
to  the  28th  of  October.  The  notice  itself  was  served 
on  the  SOth.  By  the  first  of  the  Orders  of  Mm/j  it 
was  enacted  that  the  Orders  of  April  I8289  ename- 
rated  in  that  Order,  were  to  be  abrogated  from  the 
time  when  the  Orders  of  Mcof  came  into  operation,  and 
among  the  orders  specially  mentipned  as  abrogated 
are  the  13th  and  15th  relating  to  amendments;  it  seens 
therefore  difficult  to  contend,  that  a  motion,  which  bj 
the  terms  of  the  notice  was  not  to  come  on  until  a  da; 
subsequent  to  the  28th  of  October,  is  to  be  governed 
by  the  Orders  of  April,  and  not  by  those  of  Uey- 
But  it  was  said,  that  to  hold  the  contrary  woald  in 
this  case  be  to  give  to  the  New  Orders  a  retrospective 
effect,  inasmuch  as  they  require  an  affidavit  of  reason- 
able diligence  having  been  used  during  a  period  in 
which  the  old  Orders,  which  required  no  such  affidatit, 
were  in  operation.  My  answer  to  that  is,  that  these 
Orders  merely  differ  from  the  former  in  regulating  the 
evidence  of  facts,  in  the  absence  of  which  the  Court 
would  never  have  been  justified  in  allowing  an  amend- 
ment If  there  were  any  circumstances  to  shew  that 
what  was,  previously  to  the  promulgation  of  these  orders, 
considered  as  reasonable  diligence,  is  by  reason  of 
any  thing  contained  in  these  orders  considered  so  no 

longer 
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longer,  those  circumstances  would  be  taken  into  con- 
sideration in  this  case.  There  is,  however,  authority 
on  the  point,  in  a  decision  of  the  Vice-chancellor 
himself  in  fVinnall  v.  Feathenlofihaugh,  That  was 
even  a  stronger  case  than  the  present,  for  there  notice 
was  given  in  the  early  part  of  1845,  for  a  day  in  Aprilf 
on  which,  under  ordinary  circumstances,  the  motion 
would  have  come  on  before  the  promulgation  of  the 
New  Orders,  and  yet  because,  owing  to  the  pressure 
of  business  in  the  Court,  it  did  not  in  fact  come  on 
till  after  the  28th  of  October,  the  Vice-Chancellor  held 
that  it  was  governed  by  the  New  Orders.  Whether  that 
was  a  right  decision  or  not  in  the  circumstances  of  that 
case  may  be  a  question,  for  I  understand  that  the  case 
is  now  under  appeal  (a) :  but  Mr.  Parker  seemed  to 
consider  that  that  must  be  the  conclusion  in  this  case, 
for  he  stated  that  the  affidavits  were  inadvertently  framed 
with  reference  to  the  Old  Orders,  and  he  argued,  that, 
when  properly  and  fairly  considered  and  interpreted, 
they  were  sufficient  to  justify  the  application  under  the 
new  orders. 


1846. 
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The  next  point  was,  that  the  application  ought  to 
have  been  ipade  to  the  Master,  and  not  to  the  Court. 
The  S  &  4  ^.  4.  r.  94.  5. 13.  directs  that  all  applica- 
tions for  leave  to  amend  shall  be  made  to  the  Master 
in  such  manner,  and  under  such  rules  and  regulations 
as  the  Court  should  by  any  general  order  direct,  and 
also  subject  to  an  appeal  to  the  Court  The  Orders  in 
question  of  Mmf  1845,  are  the  only  general  Orders  now 
in  force  which  relate  to  the  matter.  And  the  68th 
of  those  Orders  says,  that  such  applications  are  to 
be  made  in  a  certain  manner,  and  subject  to  certain 
regulations  as  to  the  frame  of  the  affidavits  on  which 

they 
{a)  The  dedaion  was  afterwards  reversed. 

Vol.  I.  U  u 
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tbey  are  to  be  founded;  .but  it  eootaiits  i^o  restriakm as 
to  the  time  within  w^ich  the  applicaiioa  may  be  nada 
In  tliat  xtspectf  it  diflTecs  from  the  eorresponding  Order 
oi  Aprils  which  contained  negative  words  to  the  effect 
that  no  applications  to  amend  the  bill  should  be  msde 
either  witboutrnotice  or  upon  affidavil^  unless  obtyined 
within,  a  certain  time  after  the  filing  of  the  answer*  Id 
the  absence  of  any  such  restriction  in  the  new  orders, 
I  see  nothing  in  them  to  authorise  the  .Coart  to  take 
cognizance  of  thk  application.  It  is  true  there  are  oscs 
in  which  the  Court,  from  the  peculiar  nature  of  tbeap* 
plication,  has  thought  that  it  ought  to  be  made  to  tbo 
Coort  •  in  the  first  instance,  and  not  to  the  Usstei; 
These  cases  are  enumerated  by  the  Mister  of  tbe  ilollsi 
in  Strickland  v,  Siricklands  bot  this  is  not  one  of  tbtfflf 
and  I  think,  therefore^  that  this  implication  ought  to 
have  been  made  to  the  Master.  I  Iiave  consulted,  some 
of  the  other  Judges,  wjio  concurred  with  me  in  the  pub- 
lication of  these  Orders,  and  they  agree  with  ■  nie  in 
that  opinion.  That  bemg  the  case  I  knight  rest  the 
decision  on  this  point  alone,  but  there  is  another  qoes* 
tion,  as  to  the  affidavits,  on  which  it  seems  to  me  desir- 
able that  I  should  express  my.  opinion. 


The  New  Orders  require  thati  after  the  ezpimtioo  of 
four  weeks  from  the  time  when  the  last  answer  is  to  be 
deemed  sufficient)  the  affidavit  shall  state  not  only  thit 
the  draft  of  the  proposed  amendments  has  been  settled^ 
approved,  and  si^ed  by  Counsel^  and  tliat  the  amend* 
ment  is  not  intended  for  delay  or  vexation,  which  is  all 
that  is  required  before  the  expiration  of  that  time, 
but  iitrther  that  the  matter  of  the  proposed  amendmeDt 
is  material,  and  could  not  with  oeasonable  diljigence 
have  been  sooner  introduced  into  the  bill.  That  affi- 
davit is  to  be  made  both  by  the  Plaintiff  and  his 
solicitor,  except  where  the  Plaintiff,  from  being  abroad 
or  from  any  other  reason,  is  jqnable  to  join  tbereio,  in 

which 
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which  ease  it  is  sufficient  if  made  by  the  solicitor  alone. 
Here  the  Plaihdfis,  being  a  corporadoo,  are  unable  to 
make  the  affidavit,  and  therefore  the  affidavit  of  the 
solicitor  alone  would  be  sufficient  Two  affidavits  have 
iu  &ct  been  filed^  one  by  Mr.  Maberley  the  solicitor,  and 
the  other  by  bis  managing  clerk.  In  the  affidavit,  how<* 
ever,  of  Mr.  Maberky  there  is  nothing  to  satisfy  the 
requisition  of  the  68th  Order.  I  could  hardly  come 
to  the  conclusion  from  that  affidavit  that  the  matter 
of  the  amendments  was  material.  It  is  not  sworn  that 
they  are  material :  facts,  indeed,  are  stated  as  leading  to 
that  conclusion ;  but  not  in  such  a  way  as  to  satisfy  me 
upon  the  point.  It  is  not,  however,  necessary  to  insist 
on  this  defect^  because  the  affidavit  does  not  go  on  to 
swear  as  to  reasonable  diligence.  On  this  ground, 
therefore,  I  could  not  have  supported  (he  order  of  the 
Vice-Chancellor. 


1846. 
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But  then  the  affidavit  of  the  managing  clerk  is  called 
in  aid»  and.it  is  said  that  his  affidavit  is  worth  more 
than  that  of  the  solicitor,  inasmuch  as  he  is  naturally 
more  acquainted  with  the  details  of  the  proceedings 
than  the  solicitor  himself  who  is  represented  as  not 
having  personally  attended  to  them.  But  I  am  not  at 
all  of  that  opinion.  The  Court  requires,  in  all  cases, 
the  guarantee  of  the  solicitor's  oath^  It  may  be  that 
the  clerk  may  know  more  of  the  details  of  what  passes 
in  the  office  with  reference  to  a  particular  suit  than  the 
solicitor  himself;  and  the  Court  in  such  cases  might 
require  not  only  the  solicitor's  affidavit,  but  also  that  of 
the  derk ;  but  at  all  events  the  Court  i*equires  the  sanc- 
tion, which  the  character,  position,  and  responsible  sta- 
tion of  the  solicitor  is  capable  of  giving  to  the  affidavit. 


That  being  my  opinion,  it  is  unnecessary  to  enter  into 
the  detail  of  the  explanation  given  of  the  delay.    The 

U  u  2  Vice- 
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Vice-Cbancellor  seems  to  have  conndeied  it  ailiisb^ 
torjTy  and  though  the  affidavit  does  not  in  tenns  oome 
up  to  the  requisition  of  the  Order,  I  should  have  hesitated 
on  the  facts  stated,  before  I  came  to  a  difierent  condo- 
sioQ.  It  is  unnecessary,  however,  to  consider  that  ques- 
tion, for  I  think  the  order  must  be  discharged  for  the 
reason  I  have  already  given.    The  amendment  will  of 

course  be  taken  oiF  the  file. 

Order  discharged. 


Jan.  so. 


NEEDHAM  v.  NEEDHAM. 


for  not  putting  in  his  answer,  on  the  19tb  of  Ji^- 
nuaty  1842  an  attachment  issued  against  him  under 
which  he  was  taken  into  custody  on  the  21st  otjeauuny* 
On  the  21st  of  Febniary  following,  be  was  brought  to 
the  bar  of  the  Court,  and  an  order  was  made  that  be 
should  be  remanded,  and  that  a  habeas  should  issue 
to  bring  him  again  to  the  bar  of  the  Court,  in  order 

that 


Acts  amount-   rjlHE  Defendant,  Colonel  Needhamj  being  in  contempt 
in^  to  wuver      1 
of  irregularity 
in  an  attach- 
ment, though 
not  available 

InrXation  ®"  ^^^  ^^^^  of  l^inwiy  following,  he  was  brougbtto 
by  a  prisoner      ---'•-* 
for  his  dis- 
charge, are 
available 
where  the 
party  has  ob- 
tained  his  dis- 
charge, and  where  his  only  object  in  impeaching  the  attachment  is  to  set  aside  scb- 
sequent  proceedings  founded  upon  it. 

A  habeat  was  issued  under  the  usual  order  to  bring  up  a  Defendant  in  conteopt, 
for  the  purpose  of  a  motion  to  take  the  bill  pro  ecnfeuo  against  him ;  on  his  haas. 
brought  up  the  motion  was  refused  with  costs,  but  that  decision  was  rerersfd 
on  appeal,  and  a  new  habeas  was  afterwards  issued  under  the  same  order  for  tfae 
purpose  of  a  renewal  of  the  motion*  Held,  that  the  second  habeas  was  regularlr 
issued  without  a  new  order  for  it,  on  the  ground  that,  owing  to  a  muttke  of  tbie 
Court,  the  original  order  had  not  been  satisfied  by  the  first  habeas. 

Where  a  bill  against  several  Defendants  has  been  taken  pro  eonfesso  agsioit  one, 
the  clerk  of  records  attending  for  that  purpose  with  the  record,  it  is  not  the  practice 
to  require  the  clerk's  attendance  a  second  time  on  the  hearing  of  the  cause  against 
the  other  Defendants. 

Under  the  5th  Rule  of  1 1  C?.  4.  &  1  ^,  4.  c*  56,  s.  15.,  if  the  thirty  days  tbereiB 
mentioned  expire  out  of  term,  the  Defendant  may  be  brought  up  to  the  bar  of  the 
Court  at  any  time  during  the  Tacation,  without  waiting  for  the  four  int  dags  of 
the  following  term» 
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that  die  bill  might  be  taken  pro  cofifesso  against  hitn* 
Soch  habeas  was  accordingly  issued,  under  which,  on  the 
13th  of  Aprilj  he  was  bronght  up  a  second  time  beFore 
the  Vice-Chancellor  of  England,  when  a  motion  made 
to  take  the  bill  pro  confesso  was  refused  with  costs.  But 
that  order  of  the  Vice-Chancellor  being  afterwards  dis- 
charged by  the  Lord  Chancellor,  the  motion  was  re- 
newed before  the  Vice-Chancellor  on  the  9th  of  Mtn/^ 
on  which  occasion  the  Defendant  was  brought  up  to 
the  bar  of  the  Court  upon  a  new  habeas^  issued  under 
the  Order  of  the  2l$t  of  Februaty  ;  and  the  bill  was  then 
ordered  to  be  taken  pro  confesso  against  him.  A  de- 
cree founded  upon  that  order  and  reciting  it,  was  sub- 
sequently made  in  the  suit  by  Vice-Chancellor  Wigram^ 
to  whom  the  cause  had  been  transferred. 
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V. 

Nbedbam« 


After  sexreral  inefiectual  attempts  on  the  part  of  tHe 
Defendant  to  set  aside  those  proceedings,  and  afler 
he  bad  taken  part  in  several  attendances  before  the 
Master  under  the  decree,  he  now  moved  before  the 
Lord  Chancellor  to  set  aside  all  the  proceedings  from 
the  attachment  inclusive,  on  the  ground  of  irregu- 
larity, 

IsL  In  the  attachment  itself. 

2dly.  In  the  order  to  take  the  bill  pro  confesso* 

Sdly.  In  the  decree. 

Mr.  Cooper  and  Mr*  Teed^  for  the  motion. 

Mr.  Calvert,  contra. 


The  objection  to  the  regularity  of  the  attachment  was, 
that  it  had  issued  before  the  Defendant  had  been  served 
with  notice  of  the  cause  having  been  attached  to  any 

U  u  8  particular 
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]  646*       particular  branch  of  the  Court  under  the  Geoenl  Order 
of  the  11th  of  November  1841. 


Nbcdhax 

V. 


The  objection  to  the  order  for  taking  the  bill  jvo  rm* 
Jesso  was  threefold. 

1  St.  That  the  order  of  the  2 1st  of  Fehruaty^  on  which 
it  was  founded,  was  irregular,  being  made  in  Tacation 
and  not  on  a  seal  day. 

Sdly.  That  at  the  time  when  the  order  to  take  the 
bill  pro  confesso  was  pronounced,  t6e  Defendant  wis 
entitled  to  his  discharge  without  payment  of  costs,  not 
having,  as  it  was  contended,  been  brought  up  to  the  bar 
according  to  the  requisitions  of  the  5th  rale  of  Sr 
Edward  Sugden*H  Act  (a) 

Sdly.  That  there  was  no'  warrant  for  the  habeas 
under  which  the  Defendant  was  brought  up  en  the  9th 
of  Mayt  except  the  Order  of  the  Slst  of  February  wfaidi, 
it  was  contended,  had  been  satisfied  by  the  issuing  of  the 
former  habeas* 

The  objection  to  the  decree  was,  that  the  clerk  ia 
Court  had  not  attended  with  the  record  at  the  hearing 
of  the  cause  against  the  other  Defendant. 


Jan.  20.  The  Lord  Chancellor. 

In  this  case  part  of  the  original  application  was,  that 
Colonel  Needham  might  be  let  in  upon  terms  to  answer 
the  bill ;  but  in  the  reply  that  was  abandoned,  for  there 
was  no  case  upon  the  merits,  but  quite  the  contrarj'. 
Tlierefore  the  question  is  entirely  one  of  form,  whether 
the  proceedings  were  or  were  not  regular. 

(a)  U  (?.  4.  &  1  TT.  4.  C.36. 


I 


CASES  IN  CHANCERY. 


645 


Fiw  ^bjection»  to^  tb^ir  r«guburity  were  taken*  The; 
first  related  to  the  writ  of  attachment*  By  the  4th  Order 
of  the  lltb  oiNcfoember  1841,  it  is  declared  that  until 
notice  is  serred  of  the  cause  being  attached  to  the  Court 
of  some  particular  Vioe-ChanceUor,  **  no  party  should 
move,  petition,  -or  take  any  other  proceeding."  And  it 
is  said  that  in  this  case  no  notice  of  the  cause  being  at- 
tached to  the  Court  of  the  Vice-Chancellor  of  Englandf 
was  served  until  the  21st  of  Januatyy  whereas  the 
att^bment  issued  on  the  19th.  That  is  the  irregularity 
insisted  on.  But  I  think  it  at  least  very  doubtful,  whe- 
ther the  term  *^ proceeding"  in  this  order  would  include 
an  attachment.  It  is  proper  to  consider  what  the  object 
of  tlie  orde.r  was.  Two  new  Vice-Chancellors  had  been 
appointed:  the  causes  that  were  set  down  before  the 
Lord  Chancellor,  were  to  be  distributed  among  the 
Vice-ChanceUprs ; ,  and  it  was  directed  that  no  petition 
motion  or  other  proceeding  should  take  place,  in  any 
caiise»,  until  it  had  been  attached  to  some  particular 
Court.  Under  these  circumstances,  I  think  the  Order 
must  be  taken  to  relate  to  proceedings  in  the  Court 
itself,  and  not  to  a  proceeding  like  an  attachment,  which 
issues  under  the  Great  Seal  without  any  application  to 
the  Coart.  In  the  5th  Order  where  the  same  term  is 
also  used,  it  obviously  means  a  proceeding  in  the  Court 
and  no  other — a  motion,  or  petition,  or  a  notice  of  some 
proceeduig  in  which  the  Court  itself  is  to  be  engaged. 
On  this  ground  alone,  therefore,  if  it  were  necessary  to 
decide  the  point,  I  should  be  of  opinion  that  this  ob* 
jection  was  untenable. 


IS46. 


VSIDBAIC 
NXEPHAM. 


But  it  appears  to  me  to  be  unnecessary  to  decide  the 
point,  because  there  is  not  sufficient  evidence  of  the  fact 
of  the  attachment  having  issued  before  the  notice  was  re-* 
ceived.    The  only  evidence  relied  upon  is  the  date  of 

U  u  4  that 
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Nrbdham 

Vm 

Nekuhav. 


ihat  proceeding  in  the  attorney's  bill  of  costs ;  btt  every 
body  knows  that,  in  an  attorney's  bill,  general  dates  are 
apt  to  be  pat  down  oomprehending  a  series  of  acts,  tnd 
frequently  from  memory;  and  therefore  I  think  no 
conclusive  inference  is  to  be  drawn  from  sacfa  an  entrv 
as  thisi  that  a  particular  act  took  place  at  the  precise 
date  set  against  it.  It  b  true  that  Colonel  Needhan 
says  he  believes  it  took  place  at  the  time  mentioned  in 
the  bill  of  costs ;  but  it  is  evident  that  his  belief  is 
fonnded  on  the  bill  itself,  and  therefore  his  belief  ca^ 
ries  the  case  no  further.  On  the  other  hand,  there  is 
the  inference  to  be  drawn  from  the  conduct  of  bis  cleriL 
in  Court  He  was  served  with  notice  of  the  attack- 
ment,  and  it  wa^  his  duty,  which  he  would  no  douU 
have  been  careful  to  perform  in  a  case  where  the  per* 
sonal  liberty  of  his  client  was  concerned,  to  have  takes 
steps  to  set  aside  the  attachment  for  irregniari^,  if  any 
existed.  No  such  application  was  made,  and  I  therefore 
infer  that  th<ere  was  no-  ground  fbr  it«  I  think,  that 
considering  the  length  of  tkne  which  has  elapsed  aaoe 
these  proceedings  took  place,  the  inference  to  be  drawn 
from  the  conduct  of  the  parties  in  favour  of  the  Plaintiff 
is  much  stronger  than  any  that  can  be  drawn  in  favour 
of  the  Defendant  from  the  date  of  the  Item  in  the  biii 
of  costs. 


But  even  supposing  the  irregularity  to  have  exi&ted, 
it  appears  to  me  that  it  cannot  be  taken  advantage 
of  after  such  a  lapse  of  time^  at  least  for  the  present 
purpose.  Colonel  Necd/iam  says  he  was  not  aware 
of  it  till  he  saw  the  bill  of  costs;  but  his  clerk  in 
Court  must  have  been  aware  of  it,  which  is  the  same 
thing<  Mr.  Teed  indeed  contended,  that  there  coaU 
be  no  wai^'er  of  an  irregularity  in  an  attachaient^  be- 
cause the  liberty  of  the  subject  was  in  question ;  and  in 
support  of  that  proposition^  bt  referred  to  several  deci* 
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sions  of  the  Master  of  the  Rolls  (a) :  but  these  decisions 
proceeded  on  quite  a  different  principle,  via.  that  where 
a  party  was  in  custody,  facts  which  would  amount  to  a 
waiver  under  other  circumstances,  would  be  no  answer 
to  an  application  for  hb  discharge ;  but  where  the  party 
is  not  in  custody,  and  his  object  is  merely  to  set  aside 
proceedings  founded  on  the  attachment,  it  would  be 
monstrous  to  say  that  there  could  be  no  waiver  of  an 
irregularity  in  the  attachment  for  the  purpose  of  sus« 
taining  tboae  proceedings*  For  all  these  reasons^  there- 
fore^ I  am  of  opinion  that  there  is  no  ground  for  the 
first  objection. 


1846. 


Neediiait 

V, 

Keeduav. 


The  next  objection  was,  that  there  was  no  order  to 
warrant  tlie  habeas  issued  to  bring  up  the  Defendant  for 
the  purpose  of  taking  the  bill  pro  an^esso.    The  cir- 
cumstances were  these^    On  the  Slst  of  February^  Co^ 
lonel  Needham  was  brought  up,  and  remanded ;  and  on 
bis  being  remanded,  an  order  was  made  for  a  fmbeas  to 
bring  him  up  a  second  time,  that  the  bill  might  be 
taken  pro  confaxo  against  him.     He  was  brought  up 
accordingly  on  the  13th  of  AprU:  the  case  came  on 
before  the  Vice<*Chancellor  of  England^  who  refused  the 
application  with  costs,  and  discharged  the  Defendant 
from  custody.     That  order,  however,  was  afterwards 
reversed  on  appeal,  and  nothing  further  was  done  under 
it.    The  Defendant  was  then  brought  up  again  before 
the  Vice- Chancellor,  under  the  original  order  of  the 
2\^oi February^  but  upon  a  new  habeas;  and  the  ques- 
tion is,  whether  that  original  order  was  sufficient  to 
warrant  the  second  habeas.     The  order,   owing  to  a 
mistake  of  the  Court  itself,  had  never  been  satisfied. 
The  officer  who  was  consulted  on  the  occasion,  and  to 
whom  all  the  facts  were  disclosed,  was  of  opinion  thati 

under 


(ft)  QtetnHig  t.  Ortenhg,  t  Bea9%  191  •!  Haynf  Vt  BuR^  4  Btuvt 

101. 
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vnder  ibe'CtrcomfitDiioesy.lie  wmsjuitMitd  k  is^vi^ilie 
second  writ  under  the  original  order.  The  Vio6«Gha»* 
cellor  was  also  of  that  opinioBi  and  I  entirely  oonenrin  iL 

The  third  ofcgecdon  was^  that  the.  deik  of  neavdi 

and  writs  dtd  not  appear  in  Ciourt  with  die  reoord  vhea 

the  decree  was  pronopnoedy  and  that  the  decree  vis 

on  that  ground '  irr^plar.    Several  cases  were,  dtsdia 

support  of  that  position,  but  they  wene  all  cases  sfs 

single  Defendant*  i(«)'  Jn  each  casnas  the*  docMe  is  pio- 

nounoed  invmediaidy  after  the  cwder  to  take  he  bill  jio 

confessOf  and  when  the  clerk  is  necessarily  in  Gsiirt  wilk 

the  record  for  the  latter  purpose,  wfaeveas,  in  caaes  whm 

there  are  eeveaal  .Defendtots,  it  is  noeessary  dter.ibe 

biH  hmB  boen  taken  pro.  confi!s$o\ttg$mlt  the  Defendant 

in  contempt,  >that  the  caiise  should  bo  S9t  down  to  be 

heard  as  against,  the  i>(her^;  and  (he  decree  then  pnK 

nooneed:  recites  the  order  to  take  tiie  biU  /iroctnj/isa 

That  was  the  eoune  pursued  in  the  present  case.    Tlie 

order  was  recited  in.the.decree»  bM  the  clerk  did  not 

again  attend  with  the  record  t  and  the  question  is,  wlie- 

thertbe  decree- was  on  that  account  irregidan    As  the 

question  is.parely  one  of  practice,  I  have  thought  it  my 

duty  to  refer  J  to*  the  Registrars,  who  have  netanied  to 

me  a  unanimous  certificate,  that,  where  a,  bill  agsiast 

several  Defendants  has  been  taken  pro  coiffissso  agsiost 

one,  the  clerk  of  records  attending  for  that  purpose 

with  the  recordy  it  is  not  neoeasaiy,  nor  accordiog  to 

the  usual  course  of  the  Court,  that  the  clerk  should 

attend  a  second  time  with  the  record  when  the  cause  is 

beard  as  against,  the  other  Defendants.     Whether  that 

pr dctioe  be  a  proper  one  or  not  is  immaterial,  for  the 

application  is  to  set  aside  the  proceedings  for  irr^u- 

larity,:  and  if  they  have  been  aoeondiogloilheUQifona 

course 

ifi)  Bake^  y\  R^ft,  4  Sim,  A9U  ^WooUmm  v.  Mokn^  s  5«tS2«. 
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cotrsa'«f  tbe  GoarV  tbera  qtn  be  Jiogrottod  for  the       1846. 

Tbe  next  point  appears  to  me  to  be  the  mo^  im-     Nhb^h^**'* 
portant'  of  all.    It  ariseS'  out  of  tbe  fifth,  rale  of  Sir 
Edward  Sugden^s  Act.    By  that  rule  it  is  required  th^ 
the  partjy  if  not,  sooner  bnougbt  up,  sba^l  be  brought  up 
u>  the  bar  of  tbe  Court  within  thirty  4ay&  from  the  tim^ 
of  his- being  in  actual  custody,  and  if  the  last  of  these 
tfairtgrdays  should  happen  out  of  term*  then  within  the 
four  fiffst  dpya  of  the  following  term.    In  the  present 
case*  Oriodel  Needkam  was  not  hi on^  up  within  the 
thir^  di^s^*  and  the  last  of  these  days  did  occur  out  of 
tsrai.*  And  the  argument  is,  tbat  there  was  no  authority 
to  bring  htm  upuntd  the  four  first  days  of  the  follow* 
iiig  tenti*    But  Uie  rule  says»  <<  if  not  sooper  brought 
vpf^and  I  think  these  words  Apply  in  construction  to 
the  whi^  clause--^to  the  four  first  days  of  tb^  following 
term,  as- well  as  to  the  thirty  days  froni  the  time  of  the 
party  being  in  actual  custody.    That  <mistnic^on  is 
most  in  cxmformity  with  the  object  of  the  Rale,  which 
was  to  prevent  the  party  from  being  kept  in  custody  for 
an  unnecessary  length  of  time;  and  any  other  construc- 
tion would  be  inconsistent  with  the  thirteenth  Rule* 
which  provides  that  a  Defendant  in  contempt  for  not 
answering,  shall  put  in  his  answer  within  two  calendar 
months  from  the  time  of  his  being  in  actual  custody, 
and  that  in  default  of  his  so  doing,  the  Plaintiff  shall 
proceed  to  take  tbe  bill  pro  confesso  against  him,  and 
obtain  an  order  for  that  purpose  wjthin  six  weeks  after 
the  period,  to  be  computed  from  the  expiration  of  such 
two  calendar  months,  within  which  he. may  be  able  to 
take  the  same  pro  coftfesso  ;  and  that  in  default  of  his  so 
doing,  the  Defendant  shall  be  entitled  to  his  discharge. 
Ndw  the  period  within  which  he  may  take  the  bill  pro 
confrssoisi  by  the.  second  rule,  twenty-height  days  from 

the 
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Nbedham. 


the  time  oF  the  Defendant  being  brought  up  to  the  bar 
oF  the  Court,  and  committed  or  remanded  to  the  prison 
of  the  Court.   And  it  has  been  decided  again  and  again, 
that  under  that  Rule  a  party  may  be  brought  op  in  va- 
catioit  and  remanded  in  vacation,  and  that  the  ImII  may 
be  taken  pro  confesso  against  him  at  any  time  in  vaca- 
tion {a)f  and  therefore  tlie  prisoner  is  entitled  to  his 
discharge  unless  ihe  order  to  take  the  bill  pro  coi^m 
against  him  be  obtained  within  two  months  and  tweDty** 
eight  days,  and  a  further  period  of  six  weeks  fioni  the 
time  of  his  being  in  actual  custody,  which,  if  the  De- 
fisndant'fl  argument  be  right,  it  may  be  impossible  for 
the  Raintiff  to  do :  for,  according  to  that  argument,  if 
the  Defendant  were  attached  the  day  after  the  expirsF 
tion  of  Trinthf  term,  he  could  not  be  regularly  brought 
up  to  the  bor  of  the  Court  till  the  four  first  dajs  of 
Michaelmas  term,  at  which  time  he  wooldt  under  the 
thirteenth  rule,  be  entitled  to  his  discharge ;  and  thus  the 
Plaintiff  might,  without  any  default  of  his  own,  and  not- 
withstanding he  had  conformed  strictly  to  the  requisi- 
tions of  the  Rules^  be  deprived  of  the  opportunity  of 
taking  the  bill  pro  ctmfesso. 


The  cose  of  SimmoTis  v.  Wood  (b\  which  was  cited, 
was  exactly  like  the  present.  There  the  Master  of  the 
Rolls  made  the  original  order  for  the  remand  of  the 
Defendant  in  vacation.  After  the  twenty-eight  days 
had  expired,  and  in  vacation,  he  was  again  brought  up 
before  Vice-Chancellor  JVigram  to  have  the  bill  taken 
pro  confesso  against  him,  and  the  Vice-Chanccllor  made 
the  order.  That  order  was  acquiesced  in,  though  an 
intimation,  I  believe,  was  thrown  out  by  the  Vice-Chau- 
cellor,  that  an  application  might  be  made  to  this  Court 

to 


(a)  See  Cfark  v.  Clark^  tupr* 
p.  1  iSi  SimmoM  Vt  Wood,  B  tiartt 
044. 


{6)  fi  Hare,  644. 
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to  set  U  aside.    I  presume,  therefore,  the  party  con«        18^5. 
sidered  that  the  proceeding  was  regalan  T^^^^^^*^ 


The  other  objection  was,  that  the  Defendant  was 
brought  up  and  remanded  on  a  day  in  vacation,  which 
was  not  a  seal  day ;  but  I  am  clearly  of  opinion,  that 
there  i»  no  ground  for  that  objection.  The  same  thing 
occurred  in  CJark  r*  Clark  [a),  where,  on  an  application 
to  dischai^  the  Defendant  from  custody,  on  the  ground 
of  his  not  having  been  regularly  brought  up  to  the  bar 
of  the  Court,  pursuant  to  the  fifth  rule;  it  appeared 
that  be  bad  bean  brought  up  before  the  Master  of  the 
Rolls^  and  remanded  on  the  18th  of  Odaber^  which  was 
ID  vacation,  and  clearly  not  a  seal  day*  The  case  was 
brought  here  by  appeal,  and  was  argued  with  great 
activity  on  other  grounds ;  but  no  such  point  as  this 
was  raised  by  the  Defendant's  counsel* 


I  have  now,  I  believe,  disposed  of  all  the  objections 
that  were  taken  to  the  proceedings  on  the  score  of  regu* 
larity,  and  being  of  opinion  that  there  is  no  ground  for 
any  of  them,  I  must  refuse  this  motion  with  costs. 

(a)  Aiprd,pt  116« 


I^BEDUAlff. 
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184C. 
Jlfoy  28. 


In  the  Matter  of  the  SUITORS  of  the  High  Court  ot 
Chancery. 

And  in  the  Matter  of  THOMAS  WHITING  the 
Chief  Clerk  of  ANDREW  HENRY  LYNCH,  Esq,, 
one  of  the  Masters  of  the  said  Court 


Though  the  npmS  wiM  ft  petition  presented  by  tfltrty4ifo  sofidtors 
duSeTof^the  of  the  Court,  complainiiig  tiiat  the  duties  osuaik 

Masters' chief  perTomied  by  tli6>chicif  clerks  iti  die  Masters^  offices, 
copying  clerk  ^"^^^  ^  ^^  office  •4>f  Maater-Zj^fi^  performed  fey  tte 
are  nowhere  ^^nior  or  copying  ctartc,  who  bed  not  the  ^Mortiiw 
fined!  they  are  teqaired  by  the  act  of  parliament  for  tB^  supMor  olRee, 
siifficienUv       ^,,j|^  j^   WkHii^  the  chief  cleA,  who  tM6¥a  thiJ 


salary  of  his  office,  performed  none  bot  the  duties 
WBUolIy  performed  by  the  jutifor  or  copyiB|^'cleriL ' 


distinguijied 
in  their  ge- 
neral features 
by  the  pro- 
visions of  the  •    •    .    '..  «:..'!.'■ 

gulation  Act  The  petitMR  sukted,  amoBf^  otbel*  things;  Am^  ae^ 
those"?^  cording  to  the  usual  coarse  and  praedce  of  Ae  Mhstci^ 
as  well  as  by  offices,  it  was  the  doty  of  the  chief  clerk  to  assist  in  the 
Scc!*^AnJ'thc  prosecution  of  all  enqtiiries  and  accounts  referred  to  the 
Masters  are  Master,  in  which  an  exercise  of  the  personal  discretioii 
to  distribute     ^^  ^^  Master  was  not  involved,  and  to  prepare  the 

the  business  of  dmhs  of  the  Master's  reports,  and  to  settle  such  reports 
their  offices       .      ,  ^    .  ,.  .  ,      «     [ 

between  their   in  the  presence  of  the  solicitors  concerned.     So  that  a 

two  clerks  in  ^^^  j  ^^  amount  of  the  business  of  the  Court  was,  in 
such  a  manner        *^       ^ 

as  habitually  '      factt 

to  allot  to  the 

cop^ns  clerk  duties  which  is  to  be  inferred  from  that  act,  were  intended  to  be  ei* 
clusively  performed  by  the  chief  clerk,  although  with  proper  fimitatioiiv  awl  on 
proper  occasions  the  Masters  are  entitled  to  require  either  of  their  chi^derbto 
perform  any  official  duty  in  which  his  assistance  may  be  required,  and  for  the  per- 
formance of  which  he  may  be  competent. 

Any  solicitor  of  the  Court  has  a  right  to  complain  by  petition  of  an  irregularit)' 
in  the  conduct  of  business  in  the  Masters*  offices,  and  on  such  irregularity  being 
shewn  to  exist,  the  Lord  Chancellor  may  interfere  to  correct  it,  though  no  actosJ 
evil  be  proved  to  have  resulted  from  it. 


Clerks. 
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fact)  transacted  by  attendances  before  him  as  represent*        VS^S. 
ing  the  Master ;  but  that  the  junior  or  copying  clerk  was    ^^''^^^ 
usually  a  person  who  had  been  clerk  to  the  Master     Masters* 
while  at  the  bar^  and  that  his  proper  duties  were  to 
wait  personally  upon  the  Master,  to  receive  the  fees  in 
the  office^  to  malce  the  appointments  for  attendances, 
and  to  eoter  and  copy  ^accounts,  reports,  and  pro^- 
ceedings« 

The  petition  then  submitted  that,  the  distinction  be^ 
tweed  the  two  offices  was  clearly  mariced  by  the'Cbamfefy* 
Reguktianact(a},  a  qualification  being 'thereby  required 
for  the  chief  clerk  of  five  years'  standing  as  an  attern^ 
or  solicitor^  or  tee  years*  service  as  )uni<«  clerk,  and  bis 
salary  being  fixed  at  1000/*  a  year,  payable  out  of  the 
suitor's  funds  wbile  fer  the  writing  or  copying  derk, 
no  qualificatioB  was  requtned^  and  hia  salary  iHis  only 
15QL  out  of  the  suitor'a  fiind,  with  the  addition  of  cop^ 
money  of  one  penny  halfpenny  perfolic^  piiyable  opon 
all  copies,  made  in  the  office,  by  the  parties  requiring 
the  same,  which  copy  money  was  to  be  retained  by  (he 
writing  ^r  ^NrinC-  <)krk».and  do.piirt  ibeiMf  was  to  be 
received  by  or  applied  for  the  use  or  benefit  of  any 
otbe^  person  or  perspna  on  any  pretence  whatever.. 
And  after  stating  that  from  the  earliest  times  the  office 
of  chief  clerk  ba^  be^n  jeKecuted  bytbe  Irald^  theliedf 
in.  persoiH   the  petition  submitted  tiiat  an  office  of 
so  much   iniportance   as   that   of  chief  clerii^  ought 
not  to  be  executed   by  deputy,  which,  it  was  con^ 
tended,  was  substantially  the  elFect  of  the  practice  com- 
[Gained  of ;   and   that  to. permit  the  same  to  be  so 
executed^  would  be  establishing  a  prinetpie  injnvions  to 
the  interests  of  the  suitors,  and  cohtrary  to  the'  Intent 
and  meaning  of  the  Act  of  parliament,  which  was,  to 

secure 

(a)  5  &  4  W.  4.  r.  d4. 
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secure  to  the  suitors  the  performance  of  the  daUes  of 
Case  of  the    *^^  office  by  persons  possessing  the  experience  and 
Masters'     legal  attainments  indispensable  for  the  efficient  discharge 
^^^''       thereof. 

The  petiuon  prayed  an  enquiry  into  the  matters  al* 
leged  in  it,  and  an  order  that,  henceforth,  the  duties  of 
the  office  of  chief  clerk  might  be  performed  by  Mr. 
Whitings  while  he  should  continue  such  chief  clerk,  in 
person,  and  not  by  the  copying  clerk  or  any  other 
deputy ;  and  that  in  case  Mr.  Whiting  should  be  foand 
incompetent  to  the  performance  of  such  duties,  proper 
steps  might  be  taken  for  his  removal,  and  for  the  ap- 
pointment of  some  duly  qualified  person  in  hb  place. 

The  petition  came  on  to  be  heard  before  the  Lord 
Chancellor,  assisted  by  the  Master  of  the  Rolls. 

Mr.  Romilbf  and  Mr.  A  Palmer  appeared  for  the 
Petitioners. 

Mr.  Stuart  and  Mr.  Campbell  for  the  Master. 

Mr.  Jajnes  Parker  and  Mr.  Stotior  for  Mr.  Wkiting* 

It  was  admitted  on  all  sides,  at  the  bar,  that,  not- 
withstanding the  practice  complained  of,  the  business 
in  Master  Lynches  office  was  efficiently  and  ably  con- 
ducted. 

The  various  topics  which  were  referred  to  in  the 
argument,  are  noticed  and  discussed  in  the  judgment  of 
the  Master  of  the  Rolls. 


Tie 
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The  Master  of  the  Rolls.  1846. 

My  Lord,  In  compliance  with  your  Lordship's  re-  Case  of  the 

quest,  I  attend  for  the  purpose  of  submitting  to  your  ^ff*** 
Lordship  my  opinion  on  this  case,  to  which  I  have 
given  my  best  attention.  Jl%  as. 

It  is  represented  to  your  Lordship  as  Lord  High 
Chancellor,  by  certain  Solicitors,  who  in  that  character 
are  officers  of  the  Court  of  Chancer}',  to  the  effect  that 
in  the  office  of  Mr.  Lynch^  one  of  the  Masters  of  the 
Court,  the  business  of  suitors  is  not  conducted  in  a 
manner  consistent  either  with  the  policy  and  intention 
of  the  Chancery  Regulation  Act  3  &  4  ^.  4.  c.  94.,  or 
with  the  well-known  duties  of  the  two  clerks  employed 
by  the  Master. 

The  question  is  of  public  importance  as  affecting  the 
administration  of  justice,  and  the  case  is  such  that  I 
conceive  that  it  ought  to  be  considered  on  public 
grounds  only.  It  appears  to  me,  that  considerations 
merely  personal  ought  to  be  disregarded. 

The  case  is  as  follows  :  —  In  the  year  1843,  when 
the  late  chief  clerk  of  Master  Lynch  died,  Mr.  Edward 
Wnghi  was  his  junior  or  copying  clerk,  and  Mr.  Thomas 
Whiting  "WRs  employed  in  the  office  as  assistant  to  Wright, 
Wright  and  Whiting  were  neither  of  them  Solicitors ; 
and  as  Wright  had  not  been  a  Master's  junior  clerk  for 
ten  years,  he  was  not  qualified  to  be  appointed  chief  ^ 

clerk,  but  it  happened  that  Whiting,  who  was  then 
employed  only  as  an  assistant  to  Wright,  had  formerly 
been  for  more  than  ten  years  junior  clerk  to  Mr. 
Cross  ;  by  that  means  he  was  qualified  to  be  appointed 
chief  clerk,  and  he  was  appointed  to  that  office  by 
Mr.  LyncJu 

Vol.  L  X  X  In 
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1846.  In  the  year  1845,  Mr.  John  CoverdaU  and  other 

JT^^TV  solicitors  presented  their  petition  to  your  Lordship 
Mabtbrs'  stating,  that  Whitings  notwithstanding  his  appomunent 
Clerks.  ^  ^  chief  clerk,  did  not  perform  the  important  datks 
belonging  to  that  oflSce,  but  that  the  same  were  per- 
formed by  Wright^  the  junior  or  copying  clerk,  who 
was  not  qua1i6ed  by  law  to  be  chief  clerk;  and  pra^ 
your  Lordship  to  make  such  order  as  the  nature  of  die 
case  might  require. 

The  principal  complaint  is,  that  some  at  least  of  the 
important  duties  of  the  chief  clerk  are  habitually,  and 
in  the  ordinary  course  of  business,  performed  by  t 
person  who  is  not  by  law  qualified  to  be  appomted  chief 
clerk. 

The  answer  made  to  the  complaint  is,  that  there  are 
not  in  fact  any  peculiar  duties  which  can  be  exdnsifdy 
called  the  duties  of  the  chief  clerk,  for  that  the  Blaster 
is  entitled  to  distribute  the  business  of  his  office  between 
his  clerks  in  such  manner  as  he  may  think  proper, 
and  most  conducive  to  the  efficient  transaction  of  the 
business  before  him.  The  question  to  be  determined  is, 
whether  the  proposition  thus  broadly  stated  is  oonecL 

By  the  statute  3  &  4  ffC  4.  c.  94.  s.  18.,  no  person 
is  to  be  appointed  chief  clerk  unless  he  has  been  ad* 
mitted  a  solicitor  for  not  less  than  five  years,  or  has 
been  a  junior  clerk  in  some  Master's  office  for  ten  years: 
but  the  Act  does  not  assign  particular  duties  to  eidier 
clerk,  or  forbid  the  Master  in  terms  from  employing  his 
clerks  in  the  transaction  of  any  part  of  the  business 
of  his  office  in  any  way  he  may  think  best. 

Considering  the  peculiar  and  important  nature  of  the 
business  transacted  in  the  Masters  office,  the  respon- 

sibOit; 
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sibilitj  of  the  Master  for  the  dae  transaction  of  the 
whole,  and  the  urgent  necessity  for  avoiding  all 
a?oidable  interruptions  in  the  course  of  judicial  en« 
quiries,  it  appears  to  me,  that  if  due  vigilance  be 
exercised  on  the  part  of  the  Master,  little  danger  arises, 
or  would  ever  arise,  from  a  prudent  exercise  of  dis* 
cretion  in  the  matter ;  and  that  it  would  be  very  incon- 
venient if  the  Master  could  not,  under  any  circumstances 
whatever,  require  one  clerk  (being  competent)  to  assist 
in  the  business  which  peculiarly  belonged  to,  or  was 
ordinarily  transacted  by  the  other.  In  the  cases  of 
sickness  or  accident,  of  great  pressure  of  one  sort  of 
business,  or  of  any  emergency  of  such  a  nature  as  to 
require  and  justify  a  deviation  from  ordinary  rules,  I 
apprehend  that  it  is  in  the  power  of  the  Master  (per-^ 
sonally  exercising  due  vigilance  in  the  transaction  of 
the  business)  to  employ  either  clerk  in  the  manner  in 
which  he  may,  on  due  consideration,  think  the  emer- 
gency requires. 


1846. 


Case  of  the 
Masters* 

Clerks. 


If  this  were  the  sort  of  distribution  of  business  to 
which  the  argument  against  the  petition  referred,  I 
should  with  some  qualification  be  disposed  to  accede  to 
it;  but  an  authority  to  direct  the  clerks  to  assist  occa- 
sionally in  the  performance  of  the  duties  of  each  other, 
upon  the  occurrence  of  emergencies  requiring  such 
assistance^  does  not  appear  to  me  to  afford  any  sup- 
port to. the  proposition,  that  neither  clerk  has  any  pecu- 
liar duties ;  or  extend  to  confer,  or  by  any  means  imply, 
an  authority  to  change  the  nature  of  the  places  or 
offices  of  the  two  clerks,  or  to  transfer  permanently  or 
habitually  the  most  important  duties  of  the  one  to 
the  other ;  and  I  am  of  opinion  that,  consistently  with 
the  Act  of  parliament,  the  Master  has  no  such  autho- 
rity. 


Xx  2 


The 
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Case  of  the 

Masters' 

Clerks. 


The  Act  recognizes  two  clerks,  and  it  is  plain  from 
the  language  used,  and  the  enactments  made  respecting 
them,  that  they  were  considered  to  hold  two  different 
offices*  One  is  called  the  chief  clerk ;  the  other  b  called 
the  copying,  writing,  or  junior  clerk.  For  the  chief 
clerk  a  specific  legal  qualification  is  required,  and  by 
that  means  the  Master's  appointment  is  subject  to  a 
specific  legal  check.  For  the  other,  (the  copying,  writing) 
or  junior  clerk,)  no  specific  qualification  is  required* 
The  Master's  appointment  is  left  to  his  own  discretioo 
and  judgment,  subject  of  course  to  responsibility  for 
its  due  exercise,  but  without  any  pre-appointed  fetter. 
Again,  there  is  given  to  the  chief  clerk  for  hb  re- 
muneration, a  salary  of  1000/.  a  year,  and  he  is  for- 
Jbidden  to  receive  any  fiee  for  gratuity.  There  is  given 
to  the  copying,  writing,  or  junior  clerk  for  his  remii* 
neration,  a  salary  of  150/.  a  year,  and  copy  money  at 
the  rate  of  l^d.  per  folio.  The  amount  of  copy  money 
is  uncertain :  it  depends  on  the  length  of  the  doco- 
ments  and  papers,  of  which  copies  are  (I  am  afraid  to 
say  required^  but)  allowed. 

The  reasons  for  these  remarkable  differences  in  the 
names,  in  the  qualifications,  and  in  the  mode  of  reroo- 
nerating  the  two  officers,  are  not  stated  in  the  Act,  but 
they  must  be  presumed  to  be  founded  on  the  differences 
between  the  duties  usually  performed,  or  supposed  to 
be  usually  performed  by  the  officers  respectively. 


It  could  not  have  been  intended  to  fetter  the  Master 

in  his  choice  of  a  chief  clerk  by  a  qnalification,  and 

then  permit  him  to  allot  the  performance  of  the  duties, 

in  respect  of  which  the  qualification  must  have  been 

required,  to  a  person  not  qualified.     Neither  could  it 

have  been  intended  that  the  Master  should  allot  to  the 

junior  clerks  having  an  interest  in  copy  money,  the 

performanoe 
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performance  of  the  same  duties  which  had  previoufily        1846; 
beeu  performed  by  the  chief  clerks,  from  whom  all  in-     p^*^^^^ 
terest  in  fees  and  copy  money  was  carefully  taken  away*      Mastbrs* 
And  I  am  of  opinion,  that  upon  the  construction   of       ClerkB, 
the  Act  taken  by  itself,  the  Master  is  not  entitled  so 
to  distribute  the  business  of  his  office  between  his 
clerks,  as   habitually  to  allot  to  the  one  who  is  not 
legally  qualified,  and  who  is  interested  in  copy  money, 
those  duties  in   respect  of  which   the  legislature  has 
thought  fit  to  require  that  the  clerk  who  is  to  perform 
them  shall  have  a  qualification,  and  shall  not  have  an 
interest  in  copy  money,  but  shall   by  the  absence  of 
that  interest,  be   protected  against  the  temptation  to 
increase  the  length  of  copies* 

But  then  the  question  arises,  what  the  duties  are  ? 
The  legislature  has  not  defined  or  mentioned  them, 
and  it  is  thereupon  contended,  that  the  Master  has 
himself  an  authority  to  determine  them,  or  to  state 
what  they  shall  be.  This  is  in  truth  the  same  thing  as 
saying  that  the  Master  may  by  his  directions  defeat  the 
purpose  of  the  legislature,  and  give  to  the  unqualified 
and  unprotected  clerk  the  duties  which  were  intended 
to  be  performed  by  the  qualified  and  protected  clerk. 
The  allegation  in  support  of  such  unlimited  power  in 
the  Master  appears  to  me  to  be  wholly  untenable. 

Notwithstanding  some  variations  in  the  duties  of  the 
clerks  respectively,  and  some  alterations  made  in  them 
from  time  to  time,  and  notwitlistanding  the  authority 
which  I  conceive  the  Masters  have  to  exercise  some 
considerable  discretion  on  the  subject,  there  is  no  man 
of  learning  and  experience  in  the  business  of  this  Court, 
who  does  not  well  and  familiarly  know  the  broad  dis- 
tinction between  the  general  duties  of  the  chief  clerks 
and  those  of  the  copying,  writing,  or  junior  clerks. 

Xx  S  An 
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1846.  An  attempt  to  define  them  accurately  migbt  M;  and  if 
GMeof^  *^  succeeded,  might  very  probably  interfere  iDJarioiisW 
Mastsbs'  with  the  authority  which  the  Master  ought  to  bave 
over  both  clerks,  and  might  by  that  means  embBrrus 
the  transaction  of  the  business  in  the  offices.  And  the 
circumstances  of  the  case  do  not  appear  to  me  to 
require  that  any  such  attempt  should  be  made ;  but  the 
argument  which  has  been  used  makes  some  investigatioo 
necessary. 

I  collect  from  the  enquiries  which  I  have  made,  that 
at  an  early  period  of  the  history  of  the  Court,  the 
Masters  were  licensed  or  authorised  by  the  Lord  Chan- 
cellor to  employ  a  limited  number  of  clerks,  and  that 
such  clerks  were,  to  some  extent  at  least,  considered  to 
be  officers  of  the  Court,  in  the  special  employment 
and  under  the  direction  of  the  Masters,   subject  to 
such  regulations  as  the  Lord  Chancellor  might  direct 
In  the  course  of  the  great  alterations  which  in  the  pro- 
gress of  time  were  made  in  the  duties  of  the  Masters,  the 
situation  and  duties  of  the  clerks  were  much  changed, 
and  it  rather  seems  that  the  clerks  became  less  con- 
sidered to  be  officers  of  the  Court,  or  less  distinctly 
treated  as  such  than  they  once  were.      In  the  mean 
time  the  Masters  themselves  seem  to   have  been  en- 
titled to  all  the  fees  legally  payable  in  their  offices;  and 
till  about  the  year  1621,  they  received,  in  addition  to 
their  fees,  benevolences  or  gratuities  for  services,  or  for 
the  performance  of  duties  in  respect  to  which  they  were 
entitled  to  no  fee  and  received  no  salary  ;  but  this  prac- 
tice being  stopped,  and  additional  fees  being  afterwards 
allowed,  a  notion  was  entertained  that 'fees  and  duties  were 
so  closely  connected,  that  there  could  be  no  doty  of  the 
Masters  to  which  a  corresponding  fee  was  not  annexed; 
and  within  my  own  memory  a  case  occurred  in  which 
Master  Stratford  declined  to  sign  a  certain  certificate, 

which 
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which  was  wanted  for  the  purpose  of  a  reference  made  to 
him,  on  the  sole  ground  that  it  was  no  part  of  his  duty 
to  sign  it»  because  no  fee  was  payable  thereon.  I  can- 
not say  that  I  think  this  doctrine  was  ever  sustainable. 
But  the  fees  formerly  payable  to  the  officers  do  never- 
theless afibrd  some  indication  of  the  duties  they  had  to 
perform.  And  I  find  that  in  a  return  (made  to  an 
order  of  the  House  of  Commons^  dated  the  14th  day 
of  November  1699),  of  the  fees  due  and  paid  to  the 
Masters  of  the  Conrt  of  Chancery  and  their  clerks, 
there  are  the  following,  viz. :  —  ^*  The  clerk's  fee  for 
writing  every  report  or  certificate,  55.;"  and  ^^the 
clerk's  fee  for  writing  the  recognizance  and  condition  as 
the  order  directs,  2&  6d,^  The  duties  here  indicated, 
consisted  only  in  writing.  I  further  find  that  the  com- 
missioners who  reported  in  1740,  stated  the  clerk's  fees 
to  be  as  follows :  —  *'  For  drawing  and  transcribing 
every  report  or  certificate,  5s,  For  drawing  and  en- 
grossing every  recognizance  with  the  condition,  Ss, 
For  writing  each  bidding  for  estates  before  a  Master, 
2s,  6d.  For  writing  the  jurats  of  affidavits  taken  in 
matters  not  depending  in  Court,  as  also  the  caption  of 
every  deed  or  recognizance,  6(L  For  attending  the 
Court  with  deeds  and  writings,  each  day,  6s,  Sd,**  — 
Here  ^he  duties  indicated  are,  drawing,  transcribing, 
engrossing,  writing,  and  attending  the  Court 


1846. 


Case  of  th6 

Mastbrs* 

Clerks. 


But  it  appears  that  the  duties  thus  indicated,  were 
not  the  only  duties  performed  by  the  clerks ;  they  as- 
sisted the  Masters  in  other  respects,  and  as  a  remuner- 
ation for  that  assistance,  they  received  some  part  of 
those  fees  to  which  the  Masters  themselves  were  en- 
titled. 


In  the  report  of  1740,  to  which  I  have  already  re- 
ferred, the  Commissioners  say  that  each  Master  ^'  has 
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1846.  usuolly  two  clerks,  one  of  which  ought  to  be  a  person 
f^^^^  of  good  ability  and  knowledge  in  the  practice  of  the 
Masters'  Court ;  and  such  clerks  hold  their  places  at  the  will  of 
their  respective  Masters/'  They  afterwards  set  forth  a 
list  of  fees  distinguished  as  "  lawful  fees,"  ^  reasonable 
fees,"  and  **  clerk's  fees/*  and  state  the  presentment  of 
the  jury  before  whom  the  enquiry  was  coodocted,  that 
somQ  of  the  clerks  claimed  as  "  clerk's  fees,**  several  of 
the  fees  before  mentioned  as  *'  lawful  fees,**  and  that 
the  jury  found  that  the  clerks  served  their  several 
Masters  upon  such  terms  as  they  mutually  thought  fit  to 
agree  upon  between  themselves ;  and  that  some  of  the 
fees  styled  the  "  clerk*s  fees,"  were  wholly  taken  by 
some  of  the  clerks  to  their  own  use;  and  that  others 
of  them  received  some  proportion  of  the  fees  styled 
**  lawful  fees'*  to  their  own  use,  according  to  the  several 
agreements  between  the  Masters  and  their  clerks  re- 
spectively ;  but  what  such  agreements  were,  the  jury 
were  not  informed. 

This  report  necessarily  came  under  the  consideration 
of  Lord  Hardwicket  whose  Order  of  November  1748  (a)> 
was  founded  upon  it.  He  authorised  the  Masters  to 
receive  the  fees  styled  •*  lawful  fees,**  and  the  dcrb  to 
receive  the  fees  styled  "  clerk*s  fees ;"  and  it  is  to  be 
observed  that  copy  money  was  among  the  **  lawful  fees,*' 
and  not  among  the  "  clerk's  fees.** 

It  does  hot  appear  that  the  agreements  subsisting 
between  tlie  Masters  and  their  clerks  were  in  any  way 
disturbed.  But  such  agreements  having  relation  to  the 
remuneration  of  the  clerks,  must  al^o  have  had  relation 
to  the  services  rendered  by  the  clerks,  or  the  duties  per- 
formed by  them,  t\  e.  to  the  services  or  duties  of  the 

Masters 

(a)  Beames*i  Orden,  p.  369. 
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Masters  in  respect  of  which  the  Masters  were  by  law        1846. 
entitled  to  require  the  assistance  of  their  clerks. 


Now  the  Masters'  duties,  though  primarily  ministeriali 
are  from  their  nature  very  often  so  closely  connected 
with  judicial  duties,  that  it  is  not  possible  in  many  cases 
to  distinguish  what  is  judicial  from  that  which  is  minis- 
terial, and  whatever  may  be  the  assistance  which  the 
Master  is  entitled  to  obtain  from  his  clerk,  it  will  per- 
haps unavoidably  happen  that  some  part  of  it  is  of  a 
judicial  character;  and  notwithstanding  the  authority 
which  there  is  for  the  expression,  1  do  not  think  that 
the  Master  is,  or  ever  was  in  the  ordinary  sense  of  the 
word  **  delegation,'*  entitled  to  *'  delegate*'  any  part  of 
his  duty  to  the  clerk.  The  practice  of  the  office  ap- 
pears to  me  to  shew  that  he  has  a  right  to  obtain  the 
assistance  of  his  clerk,  possessing  good  ability  and  know- 
ledge in  the  practice  of  the  Court,  in  matters  which 
being  primarily  ministerial,  may  nevertheless  incidentally 
involve  judicial  considerations. 

But  as  any  arrangements  or  agreements  for  such  as- 
sistance must  be  of  great  delicacy  and  importance,  and 
fflBst  always  be  subject  to  abuse,  I  am  of  opinion  that 
they  must  at  all  times  have  been  subject  to  the  super- 
intendence and  controul,  and,  if  necessary,  to  the  correc- 
tion of  the  Lord  Chancellor.  All  courts,  it  has  been  said, 
must  have  a  discretionary  power  over  their  officers  to 
prevent  abuse  and  injury  to  the  suitors,  and  consequent 
disgrace  to  the  Court  itself;  and  I  apprehend  that  the 
Masters  were  never  authorised  to  regulate  the  business 
of  their  offices,  either  by  dividing  it  between  their  clerks 
or  in  any  way  whatever,  otherwise  than  subject  to  the 
control  and  direction  of  the  Court.  But  the  business 
was  the  Master's  business,  and  he  was  and  still  is  re- 
sponsible for  its  due  performance,  and  subject  to  the 
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control  of  the  Court  if  required^  he  was,  and  I  dunk 
still  is,  at  liberty  to  employ  his  clerks  within  proper  limits 
at  his  own  discretion.  Bat  it  is  not  to  be  presumed 
that  he  was  at  liberty  so  to  distribute  the  business  of  bis 
oflBce^  as  unnecessarily  or  habitually  to  giYe  that  part  of 
the  business  which  required  the  most  skill  to  the  derk 
who  possessed  least  I  assume  that  the  Masters  were 
disposed  to  act,  and  did  usually  act,  and  do  now  act  in 
a  correct  and  rational  manner)  and  give  to  the  duef 
clerk  or  the  person  of  good  ability  and  knowledge  is 
the  practice  of  the  Court,  that  part  of  the  business  whidi 
requires  that  sort  of  qualification. 


It  may  be  observed,  that  although  the  Rqx>rt  of  1740 
speaks  of  each  Master  having  usually  had  two  deiksi  s 
very  old  ordinance  directs  that  each  Master  in  ordinary 
shall  have  only  one  clerk,  and  it  seems  very  probaUe 
that  the  second  clerk  was  admitted  only  for  the  purpose 
of  relieving  the  first  clerk  from  the  performance  of 
duties  purely  mechanical,  probably  in  the  same  way  that 
Whitingy  before  his  elevation  to  the  office  of  chief  clerk, 
was  permitted  to  assise  Wright  the  junior  clerk.  It  is 
understood  that  the  clerk*s  fees  mentioned  in  the  rqxMl, 
and  in  Lord  HarAmcki^  Order,  were  the  chief  clerk's 
fees. 


In  February  1815,  a  commission  issued  to  certain 
persons  to  make  a  diligent  examination  of  the  duties, 
salaries,  and  emoluments  of  the  several  officers,  clerks, 
and  ministers  of  justice,  of  and  within  the  Court  of 
Chancery  and  other  courts,  and  on  the  29th  of  4p^ 
1816,  the  Commissioners  in  their  report  stated  as  fol- 
lows :  —  *^  There  are  attached  to  each  office  (of  the 
Masters)  two  clerks ;  one  is  the  chief  clerk,  and  wfa(^ 
as  stated  in  the  Report  of  1740,  ought  to  be  a  persoo  of 
good  ability  and  knowledge  in  the  practice  of  tbe  Court; 

the 
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the  other  b  the  copying  clerk*  We  have  called  for  re- 
turns firom  the  principal  clerks  only,  because  they  ap- 
pear to  as  to  be  officers,  clerks,  and  ministers  of  justice 
widiin  the  meaning  of  the  commission*  They  receive 
fees  given  to  them  directly  by  the  order  of  174S,  and 
have  the  general  superintendence  of  the  business  under 
the  Master.  But  the  copying  clerks  have  no  emolument 
whatever,  except  what  they  derive  from  a  salary  allowed 
by  the  Master,  or  a  proportion  of  the  fees  belonging  to 
him  or  to  the  principal  clerk,  and  seem  to  have  no  other 
duty  than  what  their  description  imports ;  that  of  making 
copies  for  the  use  of  the  suitors.  **  The  duties  of  the 
principal  clerks  are  — 


1846. 
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1.  ^  To  keep  a  register  of  the  warrants  or  summonses 
issued  from  the  office. 

2.  **  And  of  the  names  of  the  clerks  in  Court  and 
solicitors  who  attend  the  return  thereof,  by  which  re- 
gister the  costs  are  afterwards  taxed. 

3*  '*  To  arrange  and  preserve  the  records,  deeds,  books, 
and  other  documents  in  the  office,  so  that  they  may  at 
all  times  be  readily  found  and  produced  when  wanted. 

4.  **  To  attend  the  Court  with  deeds,  books,  and  pa- 
pers, Gia.  Bep.  A.  ISS* 

5.  "  To  draw,  and 

6.  ^'  Transcribe  all  certificates  to  be  signed  by  the 
Master. 

7.  •*  To  draw,  and 

8*  ^*  Transcribe  all  reports  to  be  afterwards  settled 
and  signed  by  the  Master. 

9*  ^*  To  prepare  the  schedule  to  be  annexed  to  the 
reports* 

10.  ^*  To  make  calculations* 


<*  Generally  to  assist  the  Master  in  the  execution  of 
the  various  duties  of  his  office  as  he  shall  direct* 

««Two 
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-  '*  Tlie  duty  of  drawing  the  certificates  and  reports, 
requires  that  the  principal  clerk  should  be  not  onlj 
familiar  with  the  usual  course  of  business,  so  as  to  pre- 
pare the  certificates  and  reports,  for  which  there  are 
established  forms,  but  he  must  know  enough  of  the 
general  law  and  practice  of  the  Court  of  Chancery  to 
understand  the  orders  and  decrees  pronounced  by  it, 
differing  in  almost  every  case ;  he  must  make  himseir 
particularly  acquainted  with  such  of  those  orders  and 
decrees  as  are  referred  to  bis  office,  with  the  proceed- 
ings before  the  Master,  and  with  his  decisions  upon  tbe 
points  before  him ;  and  he  ought  to  be  enabled  to  ar- 
range the  whole  in  the  form  of  a  report,  in  order  to  be 
ultimately  settled  by  the  Master;  and  for  calculations 
he  ought  to  be  a  ready  accountant  The  princtpai 
clerks  should  be  persons  of  some  education,  and  of  great 
experience  and  skill  in  business/* 


A  paper  dated  10th  of  January  1820,  and  entitled 
"  Duties  of  book-keeper  and  cashier,  who  also  shall  do 
the  business  of  a  copying  clerk  with  such  assbtants  in 
or  out  of  the  office  as  he  chooses  to  employ,"  was 
produced  in  the  course  of  the  argument  It  purports 
to  be  a  statement  of  regulations  adopted  or  proposed  to 
be  adopted  by  Master  Stephenf  for  adding  to  the  former 
duties  of  the  copying  clerk  the  duties  of  book-keeper 
and  cashier;  an  arrangement  which  Mt.SUpicn  was 
desirous  to  effect. 

It  does  not  appear  that  in  the  course  of  the  in- 
quiries  which  took  place  under  the  commission  of  Jpril 
1824,  any  question  arose  as  to  the  duties  of  chief 
clerks  and  junior  clerks  respectively ;  but  it  is  plain  tliat 
a  great  distinction  was  considered  to  subsist  between 
them. 


Two 
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Two  of  the  chief  clerks,  and  ten  junior  clerks,  were        1846. 

examined  as  witnesses.     Mr.  Lammirtj  the  chief  clerk  of    i!^*^'^!^ 

Case  of  the 

Mr.  Stephen,  stated  that  he  was  occupied  with  states  of      Masters* 
facts  and  documents  left  with  the  Master.    He  examined        Clerks, 
the  evidence  and  the  deeds  which  were  stated ;  which 
enabled  the  Master  to  decide  on  the  statements  before 
him.    So,  in  passing  accounts ;  where  there  was  no  diffi- 
culty, they  were  passed  before  him  (the  clerk),  comparing 
the  vouchers  with  the  items  and  documents  and  verifying 
the  accounts,  and  making  queries  on  any  doubtful  items 
for  the  Master's  attention.    The  costs  in  the  office  were 
taxed  by  the  Master,  or  by  him,  with  the  assistance 
generally  of  a  clerk  in  Court.     It  was  part  of  bis  busi- 
ness to  draw  reports,  except  some  very  special  reports 
which  the  Master  drew  himself;  part  of  his  time  was 
employed  in  calculations  which  he  had  to  do  of  course, 
and  part  in  advising  with  the  solicitor.    He  said  that 
the  junior  clerk  attended  generally  in  the  evening  to 
receive  papers  and  deliver  out  copies;  and  that  the 
junior  clerk  attended  Court  with  deeds  as  his  repre- 
sentative; he  should  not  have  time  to  attend  Court 
himself. 

From  the  examination  of  the  junior  clerks,  it  would 
appear,  that  the  peculiar  business  of  junior  clerk  was 
considered  to  be  to  grant  warrants,  and  to  make  or  pro- 
cure to  be  made^  copies  of  papers.  Eight  of  them  were 
asked  by  whom  calculations  were  made.  Six  answered, 
"  by  the  chief  clerks." 

There  can  be  no  doubt,  that  more  information  would 
have  been  obtained,  if  any  question  had  arisen.  I 
collect  from  the  course  of  examination,  that  the  Commis- 
sioners considered  the  duties  of  the  chief  clerks  to  be 
stated  with  sufficient  correctness  in  the  Report  of  1816. 

The 


666  CASES  IN  CHANCERY. 

1846.  The  Report  of  Februcay  lS26y  p.  S3,  24.»aiid  thepro- 

^^y7^     positions  of  the  Commissioners  No.  110  to  117,  donol 

Mastbrs'     appear  to  me  to  throw  any  light  on  the  subject 
Clerks. 

In  Mar^  1827,  sudi  propositions  at  modified  pro- 
positions of  the  Commissioners  as  it  was  then  dioaght 
proper  to  give  eflfect  to,  yfr&re  made  the  subject  of  a  bill 
brought  into  the  House  of  Commons  by  yoor  Lordship^ 
then  Master  of  the  Rolls;  and  on  that  bill  the  Mutea 
made  certain  observations,  in  the  course  of  which  they 
suggested,  that  the  chief  clerks  ought  to  be  made  xe* 
ceivers  of  the  fees  there  referred  to,  and  that  the  returns 
should  be  made  up  by  them;  and  they  observe^  thst 
the  copy  money»  including  the  share  of  profit  by  it  al- 
lowed to  the  clerks,  formed,  probably,  on  an  average^ 
above  three-fourths  of  the  whole  of  their  official  feoeipts, 
and  that  the  remainder  would  hardly  suffice  to  pay,  ade- 
quately, the  senior  or  junior  clerks ;  and  that  the  inooraes 
of  the  latter  almost  exclusively  arose  from  their  share  of 
this  emolument*  In  discussing  the  question  relatiiig 
to  any  interest  in  copy  money  which  might  be  reserted 
to  the  chief  clerk,  he  is  mentioned  as  **  necessarily  the 
Master's  coadjutor  in  many  of  his  important  functions;' 
and  as  to  the  junior  derks,  the  Masters  proceed:— 
'<  There  seems  to  be  no  objection  to  the  junior  or  copying 
clerks  still  receiving  a  profit  upon  copies  made  by  them, 
for  they  have  no  functions  to  discharge,  but  such  as  are 
strictly  of  a  ministerial  kind,  and  have  no  power  of 
augmenting,  in  any  way,  the  amount  of  such  profit,  un- 
less by  over-counting  the  folios,  which  may  be  easily 
prevented  by  simplifying,  in  that  respect*  the  veiy 
complex  mode  of  computation.  As  the  junior  derb 
have  the  immediate  charge  of  all  the  papers,  in  the  office, 
with  the  duty  not  only  of  preserving,  but  of  arrangiiigi 
them  for  use  when  wanted^  as  well  as  making  copies  or 
extracts,  whether  for  delivery  to  solicitors  or  for  use 

within 
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within  the  office,  their  labours  are,  in  a  great  measure,        1846. 
proportionate  to  the  bulk  and  number  of  the  papers     Ji^"^^T^ 
brought  in  and  left;  in  other  words,  to  the  ordinary      Mastbss' 
subjects  of  copy  money.     They  are  a  Yery  industrious        CSeriu. 
and  mdoable  set  of  men ;  and  the  trust  necessarily  re- 
posed in  them,  considering  the  importance  of  the  deeds 
and  other  documents  under  their  charge,  is  very  great; 
while^  unfortunately,  they  have  not  the  same  security  in 
their  tal^its  and  good  conduct  for  the  stability  of  their 
sitnatioas  diat  the  chief  clerks  have,  it  being  most  usual 
for  new  Masters  to  appoint  in  their  stead  their  own 
professional  clerks." 

In  the  course  of  the  discussion  which  preceded  the 
Orders  of  April  1828,  Master  Stephen,  who  had  never 
permitted  gratuities  to  be  received  in  his  office,  and 
who  was  most  earnest  to  have  them  generally  discon- 
tinued, made  several  observations  on  the  subject,  and 
took  occasion,  amongst  other  things,  tosay,— >**That  the 
diief  clerk  had  very  important  and  highly  delicate  func- 
tions to  discharge,  and  had  to  exercise  his  judgment  in 
almost  every  cause,  on  matters  deeply  interesting  to  the 
solicitor  himself,    and,  in  most  causes,  to  his  client. 
That  if  the  chief  clerk  were  not  unbiassed  and  faithful, 
the  integrity  of  the  Master  himself,  though  seconded  by 
his  utmost  vigilance,  was  no  security  to  the  Court  or 
the  public  against  gross  injustice.     That  if  the  task 
of  comparing  charges  and  discharges,  bills  of  costs,  &c., 
with  the  examinations  and  vouchers,  were  not  com- 
mitted to  the  chief  clerk,  twenty  Masters  could  not 
despatch  the  business  then  discharged  by  the  ten.**    ^*  In 
short,'^  he  adds,  <<  it  may  truly  be  said,  that  the  duties 
which  the  Masters  are  obliged  to  delegate  to  their  chief 
clerks,  are  not  less  fiduciary  and  important  than  those 
which  they  discharge  in  person.   Some  apologies  usually 
made  for  the  practice  [of  giving  gratuities  to  the  chief 

clerk] 
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1846*  clerk]  rest  upon  false  or  inadequate  views  of  tbe  chirf 
^^^rV  clerk's  official  functions*  Tliese  are  spoken  of  as  if  tbej 
Masters*  were  wholly  ministerial^  and,  consequently,  the  more  or 
less  despatch  is  treated  as  the  only  point  in  which  the  gra- 
tuity or  its  comparative  amount  can  corruptly  influeoce 
his  judgment.  But  it  has  been  shewn,  that  his  functions, 
as  assistant  to  the  Master,  are  also  of  a  judicial  kindi 
and  when  that  is  stated,  there  is  an  end  of  every  soooi 
or  plausible  defence.  The  chief  clerk,  on  many  or  most 
ordinary  occasions,  performs  the  Master's  duty  in  bis 
stead/' 

In  the  course  of  the  same  observations,  Mr.SUpiai 
mentioned  the  loss  which  his  own  clerk,  Mr.  Lammin^ 
had  sustained,  by  tlie  abolition  of  gratuities,  and  in 
noticing  the  disparity  of  his  emoluments,  includes  therein, 
the  allowance  of  lOOL  out  of  them  to  the  junior  derk, 
to  whom  his  duties,  as  official  accountant,  had  been 
transferred.  And  he  further  expresses  himself  thus: 
—  '*  As  to  the  junior  clerks,  they  ought  clearly  to  re* 
tain,  as  now,  a  proper  share  of  the  copy  money  they 
receive;  for  as  they  pay  the  assistant  writing  clerks 
and  stationers,  their  labour  and  disbursements  mast 
always  be  proportioned  to  the  number  and  length  of 
the  copies  they  actually  make.  Their  province,  in  the 
care  and  arrangement  of  papers,  warrants,  &c.,  is  one  of 
much  labour  and  importance,  and  will  be  still  more  so 
if  they  are  made  also  book-keepers  and  accountants. 
They  ought  not  to  be  inadequately  paid." 

The  statement  of  duties  contained  in  the  Report  of 

1816  is  not  complete,  either  as  to  the  duties  of  chief 

clerk,  or  as  to  the  duties  of  copying  clerk ;  and  I  have  not 

thought  it  necessary  to  enquire,  whether  it  is  perfectlj 

accurate  as  far  as  it  goes.     If  it  was,  alterations  of  some 

importance  were  afterwards  made ;  but  from  all  that 

I  have 
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I  have  stated,  it  is  platiii  that  the  business  of  the        1846. 
chief  clerk  was  to  assist  the  Master  in  the  performance    ^^^^^7^ 
of  his  most  important  duties,  those  duties  which  par-     Mastbes* 
take  most  of  a  judicial  character;  and  that  the  business        ^o™* 
of  the  junior  clerk  was  invariably  considered  to  be  of 
an  inferior  and  more  exclusively  ministerial  character, 
requiring  attentioui  diligence,  and  fidelity,  but  not  all 
the  qualifications  of  knowledge,  experience,  and  skill 

which  ought  to  be  found  in  the  chief  clerk. 

It  appears  by  the  evidence  adduced  on  the  present 
occasion,  and  otlierwise,  that  some  duties  which  in  the 
Report  of  1816,  are  considered  to  be  duties  of  the 
chief,  are  now  performed  by  the  junior  clerks  in  most 
of  the  Master's  offices-^  such  as  the  registering  of  war- 
rants  and  of  the  names  of  solicitors  attending  the  return 
thereof;  the  arrangement  and  care  of  the  documents  in 
the  office ;  the  attendance  in  Court  with  deeds,  books, 
and  papers,  and  the  transcription  of  certificates  and 
reports. 

These  duties  seem  to  be  all  of  them  merely  ministerial, 
and  I  think  that  the  Master  ought  to  have  considerable 
discretion  on  the  subject.  They  are  matters  which  per- 
haps cannot,  consistently  with  the  interest  of  the  suitors, 
be  subjected  to  strict  and  rigid  rules;  and  in  a  case 
which  does  not  appear  to  me  to  make  it  necessary,  I 
^0  not  think  that  it  would  be  useful  to  enquire  into, 
or  in  any  way  abridge,  the  Master's  authority  respect^ 
ing  them. 

But,  admitthig  all  these  and  some  other  alterations  to 
have  been  rightly  made,  the  distinction  between  the 
chief  clerks  and  the  junior  clerks  is  still  sufficiently 

brond. 
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1846.  Notwithstanding  the  present  contest,  and  the  argo- 

^^^^'7^  ments  which  have  been  used,  I  do  not  suppose  that  the 
'Ma8tb«s'  Masters  have  ever  considered  their  two  clerks  as  stand* 
Clerks.  j^^  ^^  ^^  equality  as  their  servants,  agents,  or  assistantSi 
The  senior  clerks,  with  reference  to  the  duties  to  be 
performed  by  them,  have  at  all  times  been  well  known 
and  understood  to  have  required  other  and  higher  qua- 
lifications than  the  junior  clerks.  And  I  am  of  opinioD 
that  the  Masters  never  were  entitled  to  confound  the 
offices  of  the  two  clerks,  allot  to  one  the  duties  which 
ought  to  be  performed  by  the  other,  or  direct  their  re- 
spective duties  to  be  interchangeably  performed  without 
restriction  or  limitation,  though  I  think,  with  proper 
limitation,  and  on  proper  occasions,  the  Master  has 
always  been  entitled  to  require  either  clerk  to  perform 
any  official  duty  in  which  his  assbtance  was  wanted,  and 
for  the  performance  of  which  he  was  competent. 

Such,  I  conceive,  to  have  been  the  state  of  the  case 
before  the  passing  of  the  Chancery  Regulation  Act; 
and  I  now  proceed  to  notice  some  of  the  circumstances 
under  which  that  act  was  passed. 

In  August  18S2,  a  bill  was  laid  upon  the  table  of  the 
House  of  liords,  by  which,  amongst  other  things,  it 
was  proposed  to  be  enacted,  that  no  person  should  be 
appointed  to  be  chief  clerk  to  any  Master  in  OrdinarVi 
unless  he  should  have  been  admitted  on  the  roll  of  soli- 
citors, and  practised  as  a  solicitor  in  that  Court  for  Dot 
less  than  five  years,  or  should  have  been  a  junior  deri^ 
in  the  office  of  one  of  the  said  Masters  for  a  like  term 
of  five  years ;  and  that  the  chief  clerk  of  the  Master 
should  not  be  removed  from  his  office  unless  for  $u£Scieot 
cause,  to  be  approved  by  the  Lord  Chancellor.  That 
the  Masters  and  the  clerks  respectively  should  be  paid 
partly  by  salaries  and  partly  by  fees ;  the  senior  clerk's 

fees 
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fees  to  be  such  as  were  intended  to  be  specified  in  a       1846. 

schedule  to  the  act.    And  the  junior  clerks  were  to  be    ^!^*'^'^'!^ 

"^  Gaac  of  the 

entitled  to  receive  for  all  copies  made  in  the  offices  to      Masters' 
which  they  belonged  one  penny  per  folio^  and  gratuities 
were  proposed  to  be  put  an  end  to. 

The  bill  which  was  introduced  into  the  House  of 
Lords  in  the  following  year»  t.  e.  in  April  ISSS,  re- 
quired the  same  qualification  for  the  Master's  chief 
clerk,  but  omitted  the  special  provision  contained  in  the 
former  bill  for  the  non  ren^oval  of  the  chief  clerk  unless 
for  sufficient  cause^  to  be  approved  by  the  Lord  Chan- 
cellor. It  contained  a  clause  providing  generally  that 
every  officer  and  clerk,  except  clerks  employed  as 
writing  or  copying  clerks,  should  hold  his  office  during 
his  good  behaviour,  to  be  removable,  however,  by  the 
Lord  Chancellor  upon  complaint  made  to  him,  and  proof 
of  misconduct  or  neglect.    The  Masters  themselves  were 

excepted  from  this  power  of  removal. 

« 

It  was,  I  believe,  in  the  progress  of  the  bill  through 
the  House  of  Lords  that  the  qualification  clause  was  so 
altered  as  to  require  that  the  chief  clerk  should  have 
been  a  solicitor  for  five  years,  or  a  junior  clerk  for  ten 
years,  and  that  the  power  proposed  to  be  given  to  the 
Lord  Chancellor,  to  remove  officers  and  clerks  for 
neglect  or  misconduct,  was  omitted. 

On  the  Slst  of  May  18SS,  the  House  of  Commons 
ordered  several  accounts  relating  to  the  Masters'  offices 
to  be  returned,  and,  amongst  others,  an  account  of  the 
sums  of  money  received  for  copies,  and  how  much  of 
such  sums  were  received  by  and  applied  to  the  benefit 
of  each  Master,  and  how  much  for  their  respective 
clerks.  The  returns  were  ordered  to  be  printed  on  the 
26th  day  oijubf  1835^  and  it  appeared  from  theoii  that 
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in  the  office  of  six  of  the  Masters  the  two  deiks  had 
equal  portions  of  copy  money  allotted  to  them.  And 
that  ill  the  offices  of  two  of  the  Masters  the  second 
clerk  had  more  than  the  first.  It  does  not  appear 
what  sums  were  allotted  to  the  clerks  respecti?df  in 
the  two  other  offices. 


On  the  29th  of  July  18SS,  a  select  Committee  of  the 
House  of  Commons  was  appointed  to  consider  the 
Chancery  offices  with  reference  to  the  bill,  and  before 
that  Committee  certain  witnesses  were 


Mr.  Vizard  stated  that  the  object  of  the  qnalificttioD 
clause  was  to  prevent  the  Master  appointing  ineffidoit 
persons. 

Mr*  Jones  (chief  clerk  of  Master  Cross)  stated  thtt  all 
the  chief  clerks  except  three  had  been  solicitors,  and  be 
said,  *^  The  duties  of  the  chief  clerk  are  so  ▼adoos,  that 
it  is  hardly  possible  to  state  them  exactly,  but  I  wOl 
endeavour  to  do  it.  The  chief  clerk  assists  the  Master 
in  all  the  details  of  the  business  of  his  office;  for  in- 
stance, if  it  is  referred  to  the  Master  to  take  the 
accounts  of  trustees  or  executors,  the  Master's  derk 
examines  the  accounts  with  all  the  vouchers,  and  if 
there  are  any  questions  of  law  or  equity  arising,  which 
will  frequently  occur  in  taking  the  accounts  of  execu- 
tors and  trustees,  they  are  reserved  for  the  special  opi- 
nion of  the  Master  upon  the  subject ;  and  when  the 
accounts  are  gone  through,  they  form  port  of  the  de- 
tailed reference  to  the  Master.  There  are  many  other 
things  in  which  the  clerk  gives  his  assistance.  When  all 
the  proceedings  of  the  reference  are  gone  through,  it  is 
the  duty  of  the  clerk  to  read  through  all  tlie  papers  and 
understand  the  case  and  draw  the  report*  In.  some 
business  the  clerk  goes  through  the  business  first,  re- 
serving 
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serving  difficalt  points  for  the  further  consideration  of       1846. 

the  Master ;  there  are  other  cases  where  it  coes  before     ^t^"*^'^^ 
...  ®  .  Case  of  the 

the  Master  in  the  first  Instance,  the  Master  assuming  Masters' 
that  the  statements  before  him  are  all  correct,  but  leav-  Clerks, 
ing  it  to  his  derk  to  examine  them  afterwards  with  the 
papers  to  be  produced,  and  in  the  case  of  statements 
from  deeds,  the  clerk  ought  to  be  a  little  conversant 
with  the  nature  and  efiect  of  deeds,  and  the  principles  of 
law  and  equity,  to  see  that  the  deeds  are  correctly  stated 
to  meet  the  case." 

'<  The  junior  clerk  is  employed  in  making  copies  of 
proceedings  and  delivering  them  to  the  solicitors,  and  in 
issuing  the  summonses  and  warrants  through  the  me* 
dium  of  which  the  solicitors  attend;  and  the  greater 
portion  of  his  time  is  employed  in  issuing  those  war- 
rants ;  and  if  he  was  only  to  be  paid  for  the  copies  he 
makes  be  would  not  gain  a  livelihood,  and  most  of  the 
copies  done  by  himself  must  be  done  at  night ;  and  he 
is  obliged  to  employ  persons  out  of  the  office  to  assbt 
bim,  and  get  the  copying  business  done  as  well  as  he 
can." 

Mr«  Farrer  being  asked,  whether  there  was  a  great 
proportion  of  the  business  done  by  the  chief  clerk,  with*- 
oat  the  intervention  of  the  Master  himself,  except  for 
the  purpose  of  affixing  his  signature,  or  doing  some- 
thing to  give  authenticity  to  the  instrument,  answered --«- 
*^  The  chief  business  of  that  kind  is  in  passing  receiver's 
accounts  and  going  through  discharges ;  a  great  part  of 
them  are  merely  minbterial,  merely  checking  the  items 
^ith  the  receipts,  and,  unless  a  difficulty  arises,  the  chief 
clerk  goes  through  them.  If  there  is  any  question  of 
allowance^  the  chief  clerk  always  refers  it  to  the  Mas- 
ter :  he  never  determines  questions,  of  property  to  any 
&Q)ount  without  referring  it  to  the  Master*     The  ge- 
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1846«       heral  practice  is  for  the  clerk  to  draw  the  report; 

)^^^^^    sometimes  the  Master  draws  the  report  where  it  is  of  a 

Case  of  the  '^ 

Masters'  special  naturei  when  be  thinks  he  can  draw  it  from 
Clerks,  ^y^^^  passed  before  him  with  greater  facility,  I  con- 
sider the  Master  as  a  Judge»  and  the  clerk  as  a  minis- 
terial officer.  In  conversation  the  Masters  have  tonied 
their  attention  to  what  would  be  the  proper  salary  for 
our  principal  clerks  if  it  was  thought  proper  to  give 
them  a  salary.  I  do  not  think  we  have  bad  any 
conversation  as  to  the  amount  of  salary  to  be  profided 
for  the  second  clerks ;  we  saw  the  fees  proposed  for 
them ;  they  would  not  produce  an  adequate  salary  for 
them  as  I  am  informed.  They  are  called  copying 
clerks,  but  they  make  little  or  nothing  by  copies  made 
by  themselves;  they  have,  I  believe,  little  or  nothing 
for  making  copies."  Q.  *<  Do  they  do  bnsmess  for  the 
chief  clerk  sometimes  ?^  *<  No,  I  believe  not;  I  think 
they  are  not  competent  to  it;  but  they  have  a  variety  of 
duties  to  discharge  that  require  great  attenUon,  and  are 
of  great  importance  to  the  regularity  of  the  proceed* 
ings.''  Q.  ^  Tie  chief  clerks  have  either  been  solicitors, 
or  managing  clerks  to  solicitors."  '^  Yes,  generally. 
My  own  chief  clerk  was  advanced  from  the  situation  of 
second  to  chief  clerk.  My  former  answer  should  be 
qualified,  for  he  certainly  for  some  time  did  great  part 
of  the  business  for  the  chief  clerk.  I  speak  of  the  time 
of  my  predecessor:  I  found  him  in  the  situation  of  chief 
clerk." 

Mr,  Lammifty  who  had  been  fourteen  years  in  a  soli- 
citors office,  and  a  managing  clerk,  before  he  became 
chief  clerk  to  Mr.  Stepherif  and  was  then  chief  clerk 
to  Mr.  Brougham,  being  asked  whether  he  had  at 
all  considered  what  would  be  a  fair  remuneratioo 
for  the  second  clerk,  answered,  *^  I  have  never  had 
that  called  to  my  attention ;  we  could  not  do  without 

them; 
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them ;  they  are  mere  writenii  and  acquainted  with  the 
business  of  keeping  the  accounts  and  giving  out  the 
warrants,  and  entering  the  money  received ;  ^  and  being 
asked  whether  the  situation  of  junior  clerk  could  be 
adequately  worked  by  a  good  methodical  man  of  busi* 
ness,  without  any  previous  knowledge  m  the  profession, 
be  answered,  "  Yes,  a  boy  from  Chrisfs  Hospital  could 
soon  do  it"  And  Mr.  Eldertan,  then  also  a  chief  clerk, 
who  was  present,  said  that  he  quite  agreed  in  that. 

Upon,  or  at  least  after,  this  evidence,  and  when  the 
facts  stated  by  the  witnesses  must  have  been  well  known, 
the  R^fulation  Act  passed  the  Committee  of  the  House 
of  Commons,  and  afterwards  the  two  houses  of  parlia-^ 
ment,  with  the  qualification  clause;  but  the  clause 
enabling  officers  and  clerks  to  hold  their  offices  during 
their  good  behaviour  was  so  altered  in  its  progress 
through  the  Commons  as  to  exclude  the  Masters'  clerks 
from  its  operation ;  and  this  exclusion  was  one  of  the 
grounds  on  which'  it  was  decided  in  the  case  of  Ex  parte 
Ward  (a),  that  the  office  of  junior  derk  was  held  during 
the  pleasure  of  the  Master. 

But  every  thing  which  appears  on  the  subject  tends 
to  shew  that  the  offices  of  chief  and  junior  clerks  were 
considered  to  be  two  distinct  offices  of  very  diiFerentand 
unequal  character,  to  which  distinct  duties,  requiring 
very  different  qualifications,  were  attributed,  and  the  re- 
sult of  the  antecedent  history  is  in  perfect  conformity 
with  that  which  appears  to  me  to  be  the  true  construction 
of  the  Act  itself. 

It  appears,  I  think,  very  plainly  that,  in  the  perform- 
ance of  the  duties  which  were  understood  to  belong  to 
the  chief  clerk,  they  were  thought  to  have  it  in  their 

power 
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1S4&       power  to  manage  the  business  of  the  office  ia  such  a 

^!^V|^     way  as  to  increase  fees  unnecessarily,  and  that  so  long 
Case  of  the  ,        .     ,  .  -    r  ^  j 

MisTBas'     as  they  had  an  interest  m  fees,  they  were  exposed  to 

^^*^"'  the  temptation  of  putting  the  suitors  to  unnecessary  ex- 
pense for  their  own  profit*  All  interest  in  fees  was 
therefore  taken  from  them,  and  such  a  remnneratioD  as 
was  thought  sufficient  was  given  to  them,  I  think  it 
cannot  be  doubted,  that  the  object  was  not  only  to  secure 
a  better  class  of  persons,  but  also  to  exempt  or  protect 
them  from  the  temptation  to  which  an  interest  in  fees 
of  any  kind  was  supposed  to  expose  them. 

On  the  other  hand,  the  junior  clerks  were  not  sop- 
posed  to  be  exposed  to  the  like  temptations ;  at  all 
events,  they  were  not  supposed  to  be  in  a  situatioo 
which  enabled  them  to  manage  the  business  of  theo£Bas, 
so  as  to  make  unnecessary  occasions  for  receiving  fees; 
it  was  apprehended,  I  am  afraid  erroneously,  that  ex^ 
tortion  by  miscounting  folios  might  easily  be  prevented, 
and  the  number  of  copies  was  supposed  to  bear  some 
proportion  to  the  actual  labour  which  the  junior  clerks 
had  to  perform.  Under  these  circumstances,  the  junior 
clerks  were  to  be  in  part  paid  by  copy  money:  the  rate 
of  Id.  per  folio  was  first  proposed :  it  was  afterwards  in- 
creased to  the  rate  of  1  j/f.  per  folio;  and  the  defidencf 
of  remuneration,  which  it  was  (as  it  now  appears)  most 
erroneously  supposed  that  rate  would  produce,  vas 
probably  a  reason  for  adding  a  salary  of  IBQL  a  year. 

The  chief  clerks  being  excluded  from  fees  for  the 
purpose  of  avoiding  the  temptation  to  increase  them,  to 
which  they  might  be  exposed  in  the  ordinary  discbarge 
of  their  known  duties,  it  would,  as  it  appears  to  me^  be 
absurd,  and  contrary  to  the  plain  policy  of  the  act,  to 
allot  the  performance  of  those  duties  to  the  junior  clerb, 
who  are  permitted  to  receive  copy  money  as  fees:  it 
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would  be  wilfully  and  knowingly  exposing  the  janior       1I346. 
clerk  to  the  temptation  from  which  the  legislature  in-    CaP^^f^ 
tended  to  exempt  the  senior  clerk ;  and  doing  that  by     Masters' 
interchanging  the  duties  in  the  performance  of  which 
the  temptation  was  supposed  to  arise:  and  it  would  be 
at  the  same  time  committing  to  an  unqoalified  person 
the  performance  of  those  duties  which  it  is  perfectly 
plain  the  legislature  intended  to  be  performed  by  a 
qualified  person. 

From  the  evidence  which  has  been  adduced,  it  ap- 
pears that  Mr.  lA/nch  commits  to  his  junior  clerk  some 
of  those  duties  which,  at  the  time  when  the  act  passed^ 
were  considered  to  be  the  peculiar  duties  of  the  chief 
clerks*    There  is  no  evidence  that  the  business  is  in  any 
way  neglected  or  ill-conducted,  or  that  any  temptation 
to  which  the  junior  clerk  may,  by  the  nature  of  the 
duties  committed  to  him,  have  been  exposed,  to  increase 
copy  money,  has  in  practice  had  that  effect.     There  is 
no  complaint  on  the  subject  which  has  even  been  ad- 
verted to  in  the  argument.     The  strict  attention  to  the 
duties  of  his  own  office,  for  which  Mr.  Lynch  has  been 
so  justly  and  so  honourably  distinguished,  and  for  which 
I  am  myself  glad  to  be  able  to  bear  willing  testimony,  and 
on  the  virtue  of  Mr.  Wright^  may  have  saved  the  office 
from  the  commission  of  any  wrong  of  the  kind  ;  but,  in 
the  very  nature  of  the  duties  committed  to  Mr.  Wright^ 
there  is  the  matter  of  temptation  which  the  legislature 
intended  to  remove.     The  mischief  might  arise  almost 
insensibly,   and  might  escape   the   vigilant  attention 
which  Mr.  Lynch  might  apply  to  it;  and  if  the  mischiea 
were  to  arbe,  and  were  to  exist  even  to  a  considerable 
extent,  no  evidence  of  it  might  be  produced;  for,  unfor- 
tunately, it  is  not  the  interest  of  any  one  practising  the 
law  to  complain  of  the  length  of  documents.     A  long 
document  is  a  profit  not  only  to  the  clerk  who  makes 

or 
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184S.       or  procures  the  copies  and  the  stationer  who  writes  or 
^^''^^^T^     copies  them,  but  to  every  one  who  reoeives  remanention 
Mastdrb*    for  the  use  of  them*    I  am  afraid,  that  in  such  a  case, 
0^^9.      ^g  absence  of  complaint  does  not  prove  that  there  is  no 
ground  of  complaint*    But  assuming,  as  perhaps  I 
ought  to  do,  that  the  mischief  does  not  exist,  st3I  it  is 
not  guarded  against  in  the  manner  which  has  been  pro- 
vided by  the  legislature ;  the  law  is  not  obeyed,  and 
the  suitors  are  exposed  to  a  risk  which  obedience  to  tke 
law  would  remove.    And  under  all  these  circumstanoesi 
I  am  of  opinion,  that  the  business  in  the  office  of  Mr, 
Lg^neh  is  not  distributed  in  a  manner  consistent  with 
the  evident  intention  of  the  Act  of  parliament. 

If  this  should  be  the  opinion  of  your  lordship,  I  may 
presume  that  Mr.  Li/neh  will  not  require  any  direction 
as  to  what  ought  to  be  done,  or  any  other  inducemat 
for  his  adoption  of  the  necessary  proceedings  to  place 
the  business  of  his  ofBce  on  a  proper  footing. 

Tke  Lord  Chakcexxor. 

I  have  requested  the  assistance  of  the  Master  of  the 
Rolls  in  the  hearing  of  this  petition,  on  the  ground  that 
he  is  the  head  of  the  department  of  the  Court  to  which 
the  question  refers,  and  I  need  hardly  state  that  I  entirelj 
concur  with  him  in  the  full  and  elaborate  opinion  which 
he  has  delivered* 

The  question  of  the  duties,  or  rather  of  the  offices,  of 
the  first  and  second  clerks  was  considered  in  a  general 
way  in  the  Report  of  the  Commission  of  iViO.  A  dis- 
tinction was  then  drawn  between  the  two  offices.  ^  The 
chief  clerk,"  it  is  there  stated,  **  should  be  a  person  of 
good  ability  and  well  versed  in  the  practice  of  the  Court'' 
The  same  subject  came  under  the  consideration  of  the 

Comnussxxi 
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Commission  that  sat  in  1815.    The  persons  who  con^        1846. 
posed  that  commission  were  well  acquainted  with  the     It^^T^ 
detaib  of  th^  Master's  office.     Sir  William  Alexander^      Masters* 
who^  I  believe,  was  one  of  them,  was  himself  a  Master.       vlerks. 
They  did  not  consider  the  junior  clerk  as  a  clerk  or 
minister  of  justice ;  and  when  they  came  to  the  office  of 
chief  derk,  they  went  into  detail  as  to  his  duties,  point- 
ing out  most  of  them,  and  afterwards  proceed  in  their 
report  in  these  terms — *'  The  duty  of  drawing  the  certifi- 
cates and  reports  requires  that  the  principal  clerk  should 
be  not  only  familiar  with  the  usual  course  of  business,  so 
as  to  prepare  the  certificates  and  reports,  for  which  there 
are  established  forms,  but  he  must  know  enough  of  the 
general  law  and  practice  of  the  Court  to  understand  the 
orders  and  decrees,  &c     He  should  be  a  person  of 
some  education,  and  great  experience  and  skill  in  busi* 
ness." 

The  legislature  took  the  same  view  of  the  subject  in 
the  S  8c  4  fF.  4.  c.  94.;  and  probably,  in  framing  that  pro- 
vision, they  had  in  view  the  Reports  to  which  I  have 
referred,  for  in  that  Act  a  marked  distinction  is  drawn  be* 
tween  the  two  clerks.  The  first  clerk  has  a  considerable 
salary,  and  a  certain  qualification ;  but  for  the  other  no 
qualification  is  required,  and  his  fixed  salary  is  only  150/. 
a  year,  with  an  allowance  of  l^cL  a  folio  for  copy  money. 
It  is  quite  clear  that  the  legislature  in  making  these  pro- 
visions considered  that  there  was  a  marked  distinction 
between  the  two  offices  ;  and  it  would  be  quite  incon- 
sistent with  those  provisions  that  the  Master  should  have 
power  to  appoint  the  duties  of  the  senior  clerk  to  be 
performed  by  a  person  not  having  the  qualification 
required  by  the  legislature.  It  is  no  answer  to  this  to 
say,  that  the  person  performing  these  duties  is,  from 
long  experience,  well  able  and  competent  to  perform 

them. 
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1846*  them.  The  legblatare  has  thought  it  rights  for  the  por- 
^I^^Or  pose  of  securing,  as  far  as  it  can  be  secured  by  le^slative 
Mastrrb*  enactment,  an  e£5cient  discharge  of  the  duties  of  the 
office,  to  prescribe  a  particular  test;  and  that  test  roast 
be  adhered  to.  I  do  not  mean  to  say  that  no  pait  of 
the  ministerial  duties  of  the  superior  clerk  may,  under 
any  circumstances,  hv  the  direction  of  the  Master,  be 
performed  by  the  junior  clerk.  That  would  be  to  drsw 
the  rule  too  tight.  But  the  spirit  of  the  Act  must  not  be 
evaded.  It  is  because  I  think  that  in  this  case  there  his 
been  a  departure  from  the  spirit  of  the  Act,  that  I  tbiok 

« 

I  am  bound  to  come  to  the  conclusion,  that,  in  this  re- 
spect, the  Master  has  acted  with  irregularity. 

I  agree  with  the  Master  of  the  Rolls,  in  thinking  that 
it  is  not  necessary  at  present  for  the  Court  to  make 
any  order  on  the  subject.  An  intimation  of  ouropinioa 
will,  I  am  sure,  be  sufficient.  It  is  my  duty,  also,  in  cod* 
currence  with  the  Master  of  the  Rolls,  to  say  that,  from 
all  I  have  observed  with  respect  to  Master  Z^Rci,  so 
individual  could  perform  the  duties  of  that  office  with 
more  assiduity,  intell^ence,  or  ability,  than  he  does.  I 
shall  intimate  to  Master  Lynch  the  opinicmof  theG)ui% 
and  I  have  no  doubt  that  he  will  immediately  conform 
to  it. 
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1846. 


The  Marquis  of  BUTE  v.  The  GLAMORGAN- 
SHIRE CANAL  COMPANY. 

npHIS  was  a  renewal,  before  the  Lord  Chancellory  of  A  itatement 
a  motion  which  had  been  refused  by  the  Vice-   thaTcertldn'^ 
Chancellor  of  England^  for  the  production  of  the  docu-  <loc«nnenu 

ments  mentioned  in  the  schedule  to  the  answer.  be  in  the 

Defendant's 
pouession 
.  Mr.  Stuart  and  Mr.  JameSf  for  the  motion.  fonn  part  of 

the  evidence 
of  hit  title, 
Mr.  Bethell  and  Mr.  ColvilCf  coniri.  and  do  not 

fonn  part  of 
the  title  of  the 
The  material  parts  of  the  pleadings,  and  the  points  PlaintiiTto 

taken  in  the  argument,  are  fully  stated  in  the  judgment,  in  question, 

it  not  tuffi- 
^^^^^^^^^^^^^^^^^^^^^^^^^^  cicnt  to  pro- 

tect them 
_,    _.  _  from  pro- 

The  Lord  Chancellor*  duction  on 

motion,  if 
The  bill  states  that  a  narrow  strip  of  land,  containing  the^  be  in 

seventeen  acres  more  or  less,  part  of  a  larger  piece,  was  ^^^j,'  ^^^ 

purchased  by  the  Defendants  under  the  authority  of  an  furnith  evi* 
*         i.       *.  .      .  i.  1      f      '  dence  in  iup> 

Act  of  parliament  m  the  year  180S,  from  the  then  owners  port  of  the 

under  whom  the  Plaintiff  claims  title;  that,  upon  the  land  '*'"°^^'' . 

'  J      •  case,  and  the 

so  conveyed,  the  canal,  towing  paths,  and  other  works  antwer  doet 

were  or  had  been  formed ;  that  this  strip  of  land  was  Sen/it^^ 

divided  from  the  remaining  portion  by  a  ditch,  which  they  do. 

ran  the  whole  length  of  it,  and  formed  the  boundary  Defendant 

between  the  two  properties.     It  then  stated  that,  by  ^*><*  *'". 

,  ,  antwered 

different  modes  described  in  the  bill,  the  Defendants  cannot  resist 

had  gradually  encroached   upon   the   Plaintiff's  land,  "  ^'^y'^^^^^^ 

filling  up  the  ditch,  or  the  greater  part  of  it,  and  ob-  documents 

r.to..ttf:n/«  referred  to  in 
hteratmg  j^j^  ,„,^^g^^ 

on  the  ground  that  the  bill  is  open  to  a  general  demnrrer  for  want  of  Equity. 
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1845.        literating  the  boundary;  that  quays  and  wharfs  had 
•riTm^'     ^^^  '^"'''^  along  the  canal  upon  land  obtained  for  the 
of  Bute       purpose  from  the  Plaintiff,  and  that,the  Defendants  had 
.^^         received  payments  and  acknowledgments  by  the  parties 
Glamorgan-  occupying  the  quays  and  wharfs,  which  payments,  though 
Company.     ^^^^  ^^  the  first  instance  in  respect  merely  of  (rontagey 
or  of  some  benefit  or  accommodation  received  from  the 
company,  had  in  process  of  time  been  claimed  and  re- 
ceived as  rent  for  a  portion  of  the  land  covered  by  the 
quays  and  wharfs ;  that  these  occupiers  were  fifty  in 
number,  and  that  it  would  be  impracticable  to  proceed 
at  law  for  the  purpose  of  defining  the  boundaries  or 
recovering  the  possession.     The  bill  then,  anticipatiDg 
the  defence  of  the  Statute  of  limitations,  charged  that 
the  various  acts  of  encroachment  before-mentioned  had 
been  going  on  gradually  and  continually  until  a  very 
recent  period ;  that  the  Defendants  now  claimed  to  be 
entitled  to  twenty-four  acres,  being  seven  acres  more 
than  the  original  grant,  and  bad  put  down  boundary 
stones  to  mark  the  extent  of  their  claim :  the  Plaintiff 
therefore  prayed,  among  other  things,  for  a  commis- 
sion to  ascertain  and  settle  the  boundaries* 

The  Defendants,  in  their  answer,  denied  the  particular 

acts  of  encroachment  with  which  they  were  charged  bj 

the  bill,  and  stated  that  the  filling  up  of  the  ditch,  which 

they  admitted  to  have  been  the  original  boundary,  was 

not  their  doing,  but  the  result,  in  part,]  of  acts  of  the 

Plaintiff  ^8  own  agents,  but  chiefly  of  the  occupiers  of  the 

quays  and  wharfs,  who  (they  said)  had  commenced  the 

buildings .  upon  the  land  of  the  Defendants  before  they 

applied  for  additional  land  to  the  Plaintiff,  and  bad 

then  filled  up  the  ditch  for  the  purpose  of  uniting  the 

two :  that  those  parties  were  their  tenants,  and  that  the 

payments  were  made  in  respect  of  the  rent  due  from 

them  as  such  tenants.    The  Defendants  admitted  that 

the 
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the  namber  of  acres  wbicb  they  now  claimed  was  greaier  1 845. 

than  that  specified  in  their  conveyance  from  the  Plain-  jJJ^iJj^jg 

tiff's  ancestor;  bat  they  insisted  that,  if  there  bad  been  of  Butb 

any  encroachment,  they  had  beeil  in  undisturbed  posses-  rpj^^ 

sion  of  what  they  now  claim  for  more  than  twenty  years,  Glamorgan- 

and  they  relied  upon  the  Statute.  Cooipony. 

The  Plaintiff,  in  his  bill,  charged  that  the  Defendants 
were  in  possession  of  several  maps,  surveys,  and  other 
documents  relating  to  the  matters  mentioned  in  the  bill, 
and  from  which,  if  produced,  the  truth  of  such  several 
matters  would  appear.    The  Defendants  admitted,  in  ' 

their  answer,  that  they  had  in  their  possession  divers 
maps,  surveys,  and  other  documents  relating  to  the 
matters  aforesaid,  and  set  out  a  list  of  them  in  a  sche- 
dule :  they  also  set  out  in  another  schedule  a  list  of 
the  leases  which  they  had  from  time  to  time  granted  to 
the  occupiers  of  the  quays  and  wharfs ;  but  added,  that 
they  formed  part  of  the  evidence  of  the  title  of  the 
Defendants,  and  did  not  form  part  of  the  title  of  the 
Plaintiff  to  the  premises  comprised  therein. 

The  usual  motion  was  made  before  the  Vice-Chan- 
cellor  of  England  for  the  production  of  the  documents 
in  question.  This  motion  was  refused  with  costs: 
the  grounds  of  the  refusal  are  not  stated  in  the  copy 
of  the  judgment  which  has  been  handed  to  me.  It 
merely  mentions,  that  the  learned  Judge  had  read  the 
bill  and  answer,  and  that  he  was  of  opinion  that  there 
was  no  case  for  the  production. 

The  Plaintiff  has  moved  to  discharge  that  order. 
The  question  is  whether,  having  regard  to  the  state- 
ments on  the  record,  the  Plaintiff  is  entitled  to  the 
production. 


It 
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1845.  It  is  objected  that  this  is  a  dispute  betwe^  two 

ThMa^'  contiguous  proprietors  as  to  their  actual  boundaries, 

ofBuTB  that  the  remedy  is  at  law,  and  that  there  is  no  gnwod 

•^^  for  equitable  interference*     The  rule,  as  I  apprehend, 

OLAMORoiir.  is  this^  that  the  mere  confusion  of  boundaries  between 

SHIRK  Canal        j.  ^  .   ,  .„  t--n  r 

Company,  adjacent  proprietors  will  not  support  a  bill  for  a  com- 
mission :  there  must  be  some  equity  arising  out  of  tbe 
conduct  or  acts  of  the  party  against  whom  the  com- 
mission is  prayed,  or  the  bill  must  be  brought  for  the 
purpose  of  preventing  a  multiplicity  of  suits.  In  the 
case  of  Wake  v.  Conyers  {a)  referred  to  by  the  De- 
fendants, it  is  |tated  by  the  Lord  Keeper  {NortUng- 
ton)j  that  the  Court  will  entertain  such  a  bill  ^  where 
there  might  have  been  a  multiplicity  of  suits,  or  where 
the  confusion  has  been  created  by  the  act  of  the  per- 
ties,  as  where  a  party  has  ploughed  too  near  another, 
or  the  like/'  I  think  the  allegations  in  this  bill  pre- 
sent a  case  which,  if  substantiated  by  evidence,  woqU 
entitle  the  Plaintiff  to  a  commission ;  the  bill  stata 
a  system  of  gradual  encroachment  on  the  part  of 
the  Defendants,  the  filling  up  of  the  ditch,  and  obli- 
terating the  boundaries ;  and,  further,  the  necessity,  if 
tliis  Court  should  not  interfere,  of  bringing  a  great 
number  of  actions  agiinst  different  parties,  in  order  to 
fix  the  boundaries  and  establish  the  Plaintiff's  right. 

I  cannot,  therefore,  refuse  the  producUon  on  the 
ground  taken  at  the  bar,  that  no  case  for  a  commission 
has  been  made  by  the  bill.  If  that  indeed  were  so^  the 
Defendants  might  have  demurred,  and  protected  them- 
selves from  the  discovery.  But  they  have  not  thought 
proper  to  pursue  that  course ;  and,  the  possession  of 
documents  relating  to  the  Plaintiff's  case  being  ad- 
mitted, they  tire  bound  to  produce  tliem,  unless  thej 
can  show  some  special  reason  to  excuse  it.    As  to  the 

OTeaier 

D 

(a)  i  Eden,  551. 
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greater  part,  no  reason  is  assigned  why  they  should        1K45* 
not  be  produced,  except  that  they  are  their  private  books    -r^"^^ 
and  relate  to  their  general  business  —  that  they  are  in       of  Butx 
frequent  use  and  cannot  be   removed:    with   respect         f^^ 
to  these  the  Court  will  do  what  is  usual  in  such  cases,   GhAuonokV-^ 
— order  that  they  should  be  inspected  at  the  office  of      Company* 
the  Defendants  at  convenient   times,   and  that  such 
parts  as  do  not  relate  to  the  matters  in  question  in  the 
cause  may  be  sealed  up  on  the  usual  affidavit.     With 
respect  to  the  leases,  it  is  stated  in  the  answer  that  they 
form  part  of  the  evidence  of  the  title  of  the  Defend-^ 
ants,  and  do  not  form  part  of  the  title  of  the  Plaintiff 
to  the  premises  in  question.     I  think  this  is-  not  suf- 
ficient: tbey  are  not  asked  for  as  evidence  of  the  Plain- 
tiff's title  in  the  ordinary  sense  of  the  word,  but  as 
evidence  of  the  allegations  in  the  bill  to  entitle  the 
Plaintiff  to  a  commission.    I  do  not,  therefore,  think 
this  averment  in  the  answer  sufficient  to  excuse  the 
production.     The  case  in  this  respect  is  not  unlike  that 
ef  TlStf  Duke  of  Beaufort  v.  Smith  (a),  decided  first  by 
the   Vice-Chancellor   Wigram^   and   which  afterwards 
came  before  me  upon  appeal. 

It  was  further  contended  that  the  charges  in  the  bill» 
upon  which  alone  the  suit  could  be  supported,  were 
contradicted  by  the  answer,  and  that,  until  the  right  to 
maintain  the  suit  should  be  established,  the  Court 
ought  not  to  order  the  production  of  the  documents; 
and  the  case  of  Adams  v.  Fisher  {b)  was  cited  in  support 

of 

(a)  1  Hare^  507.,  and  tuprli^  part  of  the  Plaintiff's  case,  ex* 

p.  S09.  cept  that  which  went  to  rebut 

(6)  3  My.  4>  Cr.  5^6.    The  the  defence  of  the  Statute  of 

argument  of  the  Respondents  on  Limitations ;  and  that  as  all  the 

this  poiot,  as  regarded  the  leases,  allegations  of  the  bill  which  im- 

was  that,  from  their  nature,  they  puted  to  the  Defendants  the  ob* 

could  not  afford  evidence  of  any  litcration  and  confusion  of  the 

Vol.  I.  Z  z 
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SHiKB  Canal 

Coropany. 


of  this  position*  Bat  the  right  to  maintain  the  suit  is  die 
▼ery  question  to  be  tried,  and  the  prodaction  of  the 
documents  is  required  with  a  view  to  the  evidence^  and 
for  the  purpose  of  establishing  the  right  They  may 
be,  and  several  of  them  are^  I  think,  obviously  material 
for  that  purpose*  (a)  In  the  case  of  Adams  v.  Fisher^  the 
ground  upon  which  Lord  Cciienkanis  decision  proceeded 
fippears  to  have  been,  that  it  was  evident  from  the  nature 
of  the  documents,  the  production  of  which  was  re- 
quired, that  they  would  not  assist  in  establishiog  die 
Plaintiff's  equity :  they  were  merely  ciHisequeat  upoo 
it  *^  Whatever,"  he  said,  *' may  make  out  the  Plaintiff's 
title,  he  may  have  a  right  to  see.  The  documaits  io 
question,  however,  are  not  to  make  out  Adamih  tide  to 
have  the  bills  taxed,  and  the  production  of  them  conM 
not  possibly  aid  the  assertion  of  the  equity  which 
Adams  has  asserted  by  his  bilL" 


I  am  of  opinion,  therefore,  that  the  order  should  be 
discharged,  and  that  the  documents  ought  to  be  pro- 
duced. 


boundaries,  (and  which,  it  was 
contended,  constituted  the  sole 
foundation  of  his  right  to  equit- 
able relief,)  were  denied  by  the 
answer,  the  Plaintiff  was,  on 
the  principle  of  Adams  v.  Fisher, 
not  entitled  to  the  production 
of  any  documents  which  were 
material  only  to  a  subordinate 
•issue  in  the  cause.    It  was  not 


adverted  to  in  this  argoment,  or 
perhaps  in  the  answer  above 
given  to  it,  that  the  leases  vae 
all  more  than  twenty  jesra  tH 
the  latest  of  them  being  dited 

in  the  year  1815. 

(a)  The  only  documents  coa>- 
prised  in  the  schedule  besides 
the  leases  were  certain  oiaps  lod 
plans,  and  two  minute  books. 
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1845. 


CARPMAEL  V.  POWIS.  "«• 

March  25. 

npHIS  was  an  appeal  from  an  order  of  the  Master  of  The  privilege 

the  Rolls  allowing  a  demurrer  by  a  solicitor  to  cer-  nicaSons"" 
tain  interrogatories  exhibited  for  his  examination  in  the  {>etween  so- 

Jicitor  and 

cause  on  the  part  of  the  PlaintifiT.  client  extends 

to  all  matters 

The  object  of  the  suit  was  to  rectify  an  annuity  deed  by  ^^^  ^f  ^h^ 
which,  in  consideration  of  1 800/.,  the  purchase-money  of  ordinary 
an  estate  which  the  Plaintiff  had  previously  agreed  to  buy  solicitor,  and 
from  the  Defendant  Letitia  Poms,  he  had  granted  her  ^f  jale  of 

'  ^  estates  being 

an  annuity  of  176/.  10s.  for  her  life,  but  which  he  insisted  one  of  such 
by  his  bill  ought  to  have  been  only   an   annuity  of  ™^held*that 
156/.  6s.  9d.f  alleging  that,  according  to  a  verbal  agree-  a  solicitor  was 
ment  made  between  himself  and   Thomas  PomSf  the  ^^  disclose  ^ 
brother  of  Letitia.  as  her  agent  (and  who  was  also  a  ^^*'  *>?^ 

Vk  «•<■••       ■  ^  ^        %  .       pawed  in  con- 

Defendant  m  the  character  of  trustee  under  the  annuity  versations 
deed),  the  amount  of  the  annuity  to  be  granted  by  the  jii^ejih^r^®*^ 
Plamtiff  was  to  be  determined  with  reference  to  the  with  the  client 
rate  at  which  Government  annuities  were  granted  on  a  ^J  Jj^  ^§^°J 
particular  day,  and  that  Thomas  P&wis,  having  under-  relative  to  the 
taken  to  ascertain  that  rate  from  a  friend  of  his  in  the  ^yj"^  ^  5e^ 
Government  Annuity  Office,  had,  owing  to  a  mistake  of  reserved  upon 
his  informant,  stated  it  to  the  Plaintiff  at  nearly  22L  estate  in 
more  than  it  really  was.  and  that  the  parties  had  acted  7^*>»ch  he  had 

,  ,  ,  *»    1      been  concern- 

upon  that  mistake  in  determining  the  amount  of  the  ed  for  him,  or 
annuihr  which  was  inserted  in  the  deed.  I^  *''^«''  "f -, 

"^  ters  connected 

0  with  such  sale. 

The  bill  suggested  a  pretence  by  the  Defendant  that      But,  temble^ 
the  estate  had  been  purchased  by  the  Plaintiff  at  an  had  been  ex- 
under  value ;  and  it  charged,  amongst  other  things,  that  an^»ned  *ie 

previously   been  bound  to 
answer,  i 
If  the  question  raised  by  the  demurrer  of  a  witness  to  interrogatories,  be  one 
which  the  Court  can  dispose  of  in  that  shape,Mt  is  bound  to  do  so^  and  not  to 
reienre  the  otgection  to  the  hearing. 

Zz  2 
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previously  to  the  sale  to  the  Plaintiff,  the  Defendant 
had  given  instructions  to  her  solicitor  to  sell  it  by 
auction,  and  had  sanctioned  a  reserved  bidding  of  less 
amount  than  the  sum  of  18D0/.,  which  the  Plaintiff  had 
agreed  to  give* 

« 

The  defence  set  up  by  Letitia  Powis  was,  that  sbe 
had  given  her  brother  no  authority  in  the  matter  except 
to  inquire  for  her  what  amount  of  life  annuity  she  coald 
purchase  with  the  proceeds  of  the  estate ;  that  he  bad 
never  communicated  to  her  the  particulars  of  his  allied 
treaty  with  the  Plaintiff,  but  had  merely  informed  ber 
that  the  Plaintiff  had  offered  to  grant  her  an  annuity  of 
176/.  105«,  which  offer  she  had,  after  some  hesitation, 
authorized  him  to  accept,  and  that  she  would  not  have 
accepted  an  offer  of  less  amount. 

The  witness  was  the  solicitor  employed  by  Letitia 
Powis  in  the  sale  of  the  estate  and  in  the  purchase  of 
the  annuity. 

The  interrogatories  demurred  to  were  four  in  Doniber. 

By  the  first,  the  witness  was  asked  whether  he  had 
not,  previously  to  the  sale  of  the  estate,  some  conversa* 
tion  with  the  Defendant,  Letitia  Powis^  as  to  putting  a 
reserved  bidding  upon  it  in  the  event  of  its  being  put  up 
to  auction,  and  as  to  the  investment  of  the  proceeds; 
and  he  was  required  to  set  forth  the  particulars  of  such 
conversation. 


In  his  answer  to  that  interrogatory,  he  admitted  that 
such  conversation  had  taken  place  between  him  and  the 
Defendant;  but  he  declined  to  state  the  particulars, 
*^on  the  ground  that  they  were  confidential  communica- 
tions between  the  Defendant  and  himself  as  her  soli-* 

citor." 

The 
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The  two  next  interrogatories  related  to  two  interviews 
between  the  witness  and  Thomas  Pcmsy  and  to  the  con* 
versations  supposed  to  have  taken  place  therein,  relative 
to  the  transaction  in  question. 

In  answer  to  those  interrogatories,  the  witness  ad* 
mitted  that  such  interviews  had  occurred ;  but  he  de- 
clined to  state  the  conversations  which  had  taken  place 
at  them,  ^^  as,  in  all  his  communications  with  Tliomas 
Pawts  on  the  subject  of  the  transaction  in  question,  he 
considered  and  treated  him  as  representing  his  client,  and 
as  being  the  medium  of  communication  between  her  and 
himself  as  her  solicitor/^ 
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-Carpmael 
J'owis. 


^  For  the  same  reason,**  he  declined  to  answer  the 
other  interrogatory,—  whether  Thomas  Poms  ever  told 
him  that  he  was  or  was  not  authorized  to  agree  with  the 
PlaintifF  as  to  the  amount  of  the  annuity  to  be  granted 
to  the  Defendant  Letitia  Poms. 

Mr.  James  Parker  and  Mr.  Sievens,  for  the  PlaintifF, 
the  Appellant. 

Mr.  Malim  and  Mr.  BaggaUey^  for  Letiiia  Poms. 
With  respect  to  the  first  interrogatory. 

It  was  argued,  for  the  Appellant,  that  the  communica- 
tions therein  referred  to  were  not  communications  with 
the  witness  in  his  character  of  solicitor,  inasmuch  as  they 
related  to  subjects  on  which  the  Defendant  might  have 
consulted  with  an  auctioneer  or  any  other  unprofessional 
person  just  as  well  as  with  her  legal  adviser ;  Bramivell 
v.  Lucas  (a) ;  the  principle  of  which  case,  though  not 
the  application  of  it  to  the  facts,  had  been  recognised 

and 

■ .  •  •  • 

{a)  2  Z?.  4-  r.745. 

Zz  3 
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18i6«  and  approved  by  Lord  Brougham  in  Greenough  t.  Ga^ 
Jcell  (a),  and  by  Lord  Cottenham  in  Saayer  v.  Bhtih 
more  {b)  and  Dedforough  t.  SaooUns  (c) ;  and  diali  m 
Walker  v.  Wildman  {d)^  Sir  «/b^  Leachf  after  adverdog 
to  the  distinction  between  professional  and  non-profes- 
sional mattery  mentioned  the  treaty  for  the  purchase  of 
an  estate  as  an  instance  of  the  latter. 

On  the  other  hand»  it  was  contended  that  the  privilege 
extended  to  communications  on  all  matters  falling  within 
the  ordinary  scope  of  a  solicitor's  duty;  Jone$  t. 
Pugh  {e) ;  and  that  the  sale  of  estates  for  his  clieDts 
was  a  familiar  part  of  such  duty ;  that  the  present  case^ 
however^  fell  ^within  even  the  narrower  limits  of  pri- 
vilege contended  for  by  the  Appellant,  inasmuch  as  die 
amount  which  it  might  be  expedient  to  fix  for  a  re- 
served bidding  would,  in  many  cases,  depend  upon  tlie 
existence  or  non-existence  of  defects  in  the  tide,  and 
other  considerations  in  which  legal  advice  might  be  of 
the  utmost  importance. 

With  respect  to  the  other  interrogatories. 

It  was  contended  that  the  privilege  was  confined  to 
communications  between  solicitor  and  client,  and  that  it 
was  never  extended  to  communications  between  either  of 
these  parties  and  a  third  person  except  when  the  neces- 
sity of  the  case  required  it;  Bunbury  v.  Bunbioy{g)\ 
Steele  y.  Stewart,  {h)  At  all  events,  a  witness  relying  on 
the  privilege  ought  to  state  facts  which  would  in  lav 
entide  him  to  it;  Parkhursi  v.  LofBton{t)\  whereas 

here 

(a)  1  Myl.  4*  jr.  98.  {g)  9  Bern.  179. 

\b)  3  Mifl.  4r  K.  579.  {h)  AhU^  471. 

(c)  5  MtflSp  Cr.SlS.  (i)  2  Steand.  194.     See  p. 

Id)  6  Madd.  47.        .  804. 

(tf)  AntCf  96, 
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here  the  witness  had  merely  stated  that  he  ^  con^ 
sidered  and  treated  **  llamas  PamU  as  representing 
Leiiiia :  he  ought  to  have  stated,  as  a  fact»  that  he  did 
represent  her.  Independently  of  which  objection,  the 
question  asked  by  the  last  interrogatory  was  a  pure 
qaestion  of  fiiCt,  which,  on  the  principle  before  men* 
tionedy  would  not  be  within  the  privilege  even  if  the 
conversation  to  which  it  referred  had  passed  between 
the  witness  and  the  client  herself. 


1846. 


CarivabL 
Powii. 


On  the  other  handi  Walker  ▼•  Wildman  (a)  was  cited ; 
and  it  was  contended  that  the  material  point  for  consi- 
deration was  not  whether  the  third  person  to  whom  a 
communication  was  made  by  a  solicitor  did,  in  fact,  re** 
present  the  client,  but  whether  the  solicitor,  at  the  time 
he  made  such  communicatiouj  thought  so:  for  whatever 
he  communicated  under  that  impression  was  evidently 
within  the  same  principle  as  a  communication  made  to 
the  client  personally. 


It  was  further  submitted,  on  the  part  of  the  Appellant^ 
that,  as  the  exclusion  of  the  evidence  which  these  inter- 
rogatories sought  to  elicit  would  be  a  serious  prejudice 
to  the  Plaintiff,  unless  the  Court  was  quite  clear  that 
the  evidence,  if  taken,  would  not  be  admissible,  the 
safest  course  was  to  allow  the  question  to  be  put,  and  to 
reserve  the  objection  to  the  hearing,  as  was  done  in 
Sceoyer  v.  Birchmore.  {h) 

In  answer  to  which, 


The  LoKD  Cbakcellor  said,  that  if  he  could  dispose 
of  the  question  now  he  was  bound  to  do  so ;  that  the 
reason  why  Lord  Cottenham  in  the  case  cited  had  re»- 

served 


(a)  Ubtmprtu 


{b)  Ub*ivpr^fVidep.678n 
Zz  4 
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Mrted  the  objection  to  the  hearing  was,  becnose  be 
could  not  finally  dispose  of  it  at  the  time*  (a) 

On  the  conclusion  of  the  argument^ 

TAe  Lord  Chancellor  said  —  I  am  of  opinion  that 
the  privilege  extends  to  all  communications  between  a 
solicitor,  as  such,  and  his  client,  relating  to  matters 
within  the  ordinary  scope  of  a  solicitor's  duty.  Now  it 
cannot  be  denied  that  *  it  is  an  ordinary  part  of  a  soli- 
citor's business  to  treat  for  the  sale  or  purchase  of 
estates  for  his  clients.  For  some  purposes  his  interfoi- 
tion  is  indispensable  in  such  transactions :  he  is  to  draw 
the  agreements,  to  investigate  the  title,  to  prepare  the 
conveyance.  All  these  things  are  in  the  common  coarse 
of  his  business.  But  it  is  said  that  the  fixing  of  a  re- 
served bidding  and  other  matters  connected  with  the 
sale  are  not  of  that  character,  inasmuch  as  they  might  be 
entrusted  equally  well  to  any  one  else.  It  is  impossible, 
however,  to  split  the  duties  in  that  manner  witbout 
getting  into  inextricable  confusion.  I  consider  them  all 
parts  of  one  transaction  —  the  sale  of  an  estate:  and 
that  a  transaction  in  which  solicitors  are  ordinarily  em- 
ployed by  their  clients..  That  being  the  case,  I  consider 
that  all  communications  which  may  have  taken  place 
between  the  witness  and  his  client  in  reference  to  that 
transaction  are  privileged. 

The  only  other  question  is,  whether  the  same  privi- 
lege extends  to  the  case  of  an  intermediate  ageoL 
Upon  that  point  Walker  v.  Wildman  is  precisely  io 
point  There  the  communications  were  partly  with 
the  Defendant  and  partly  with  her  son,  and  Sir  M» 
Leach  thought  both  were  within  the  privilege.  And 
it  is  to  be  observed  that  he  does  not  rest  bis  de- 
cision' 

(a)  The  same  point  was  f so      \o  April,  XSAS,  lUported  tt  tbe 
ruled  in  Langley  v.  Fither,  L  .C-i     Rolls^  5  Beat,  443. 
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dsion  on  the  necessity  of  the  case ;  for  it  appears  that 
the  Defendant  was  able  to  write,  and  it  would  seem) 
therefore,  that  there  was  no  necessity  for  employing  her 
son*  The  principle  is  liud  down  in  the  most  general 
terms,  Aild,  90  far  as  the  solicitor  is  concerned,  I  do 
not  see  why  it  should  not  be  so.  It  is  not  necessary  to 
give  any  opinion  as  to  what  would  be  the  case  if  the 
intermediate  agent  were  examined*  It  may  be  that 
there  you  must  go  upon  the  necessity  of  the  case*  But 
here  I  have  only  the  solicitor  before  me,  which  is  a 
different  thing. 


1846. 


Carpmabl 
Powis. 


As  to  the  insufficiency  of  averment  that  the  brother 
was  the  agent,  I  think  that  when  the  witness  says  he 
considered  and  treated  him  as  his  sister's  agents  he 
inust  be  taken  to  mean  that  he  believed  him  to  be  so. 
And,  indeed,  it  is  impossible  not  to  come  to .  the  con- 
clusion, in  point  of  fact,  that  the  brother  was  the  agent. 
The  sister  was  not  a  person  of  business;  and  it  was 
natural  she  should  employ  her  brother's  services  in  such 
a  transaction.  Besides,  why  should  he  have  communi- 
cated with  the  solicitor  at  all  if  he  was  not  acting  for 
his  sister  ? 


I  think,  therefore,  that,  upon  all  the  points,  the  de- 
cision of  the  Master  of  the  Rolls  was  right.  I  say  no* 
thing  as  to  how  I  should  have  decided  if  the  question 
had  been  put  to  the  agent,  and  it  were  not  clearly  neces- 
sary that  an  agent  should  be  employed. 

Appeal  dismissed  with  costs. 
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June  6.   -      BUCK  and  Aaoiher  v.  SHIPPAM  and  Anodier. 

Where  a  com-  fT^HE  Flaintiflb,  who  were  hop  merchants,  in  tbe 
Cetweena  month  of  May  1841   sold  to  one  Skippamj  a 

debtor  and  h»  quantity  of  hops  for  SI  Bt.  9s.  6d.    Before  the  hops 

creditors  pro-    ^  "^  ^  r 

▼ides,  that        Were  delivered  or  paid  for,  Shippam,  being  insolvent,  bj 

cSk^under  *  ^^^  ^*^^  ^^^  ®*  ^^  ^^'^^  ^^*^»  assigned  aU  his 
it  shall  thereby  property  to  the  Defendants,  in  trust  for  such  of  his 

debts,  a  liea  creditors  as  should  execute  it  or  accede  to  its  proTisi(Nis 
creditor  can-  within  three  months ;  one  of  those  provisions  bein^  that 
lien  and  prove  the  creditors  who  should  accede  to  the  arrangement, 
for  the  dif-  should,  in  consideration  of  receiving  a  rateable  pro- 
he  elects  to  portion  of  their  debts  with  the  rest,  release  Siippam 
fit  of  the  deed"  ^^^  ^^  debts  set  Opposite  to  their  respective  names, 
must  first  give  and  from  all  other  claims  and  demands  they  bad  against 

perty  on  which  ^^^  ^^  ^^^  ^^^  ^^  ^^^  deed.  On  the  10th  of  Mardy 
he  claims  the    SJitppam  wrote  to  the  Plaintiffs,  informing  thera  of  tbe 

assignment,  and  suggesting,  that  it  wonid  be  better  for 
them  to  take  to  the  hops  than  to  come  in  under  the 
deed  with  the  other  creditors.  The  Plaintiffs,  however, 
declined  to  do  so,  and  in  the  month  of  ApriU  tbeir 
solicitor  applied  to  the  Defendants,  as  the  assignees  of 
Shippam^  for  an  authority  to  sell  the  hops;  the  De- 
fendants thereupon  consulted  a  Mr.  Oldacre^  a  bop 
merchant  in  London^  as  to  the  course  they  should 
take,  and  were  advised  by  him  to  authorize  the  Plaintiffs 
to  sell  the  hops,  and  to  let  them  prove  for  the  deficiencj) 
if  any,  with  theother  creditors ;  in  consequence  of  which 
advice,  the  Defendants,  on  the  S  1st  of  Mtof  1842,  wrote 
to  the  Plaintiffs  the  following  letter :  — 

**  Gentlemen,  If  you  think  it  a  &vourabIe  state  of 

the  market,  we  shall  feel  obliged  by  your  selling  the 

bops 
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hops  now  in  your  possession  and  lying  to  our  order,        1846. 
as  the  assignees  of  John  Shippam*s  estate.     When  you 
have  efiected  a  sale»  you  will  probably  be  kind  enough 
to  fumbh  us  with  the  particulars*    We  remainf  &c 

«iS.&Co." 

Notwithstanding  that  authority,  the  unfavourable 
state'of  the  market  during  all  the  rest  of  that  year  pre- 
vented the  PlaintiSb  from  effecting  a  sale,  and,  on  the 
5th  of  December  1842,  they  wrote  to  the  Defendants, 
offering  to  take  the  hops  at  a  valuation,  and  to  receive 
a  dividend  of  55.  on  the  deficiency,  such  dividend  having 
been  already  made  among  the  other  creditors.  To  that 
offer,  however,  the  Defendants  returned  for  answer,  that 
as  the  Plaintiffs  had  not  complied  with  the  terms  of  the 
deed,  they  were  not  now  entitled  to  any  dividend  under 
it,  and  that  the  Defendants  would  not,  therefore,  allow 
them  to  come  in  and  prove.  The  Plaintiffi  thereupon 
sold  the  hops  by  auction  for  97/.  I2s.  6£,  leaving  a 
balance  due  to  them  (including  warehousing  and  other 
charges  for  which,  by  the  custom  of  the  trade,  they 
were  entitled  to  a  lien,)  of  2172,  175.  6(f.,  and  then  filed 
this  bill,  praying  that  the  Defendants  might  be  com- 
pelled to  pay  them  a  dividend  of  8s.  in  the  pound  on 
that  amount 

The  answer  having  admitted  that  the  Defendants  bad 
received  assets  sufficient  for  payment  of  Ss.  in  the  pound 
to  all  the  creditors,  including  the  Plamti£&,  supposing 
them  entitled,  the  only  question  in  the  cause  was, 
whether  the  Plaintiff  were,  under  the  circumstances, 
entitled  to  such  dividend.  The  Vice-Chancellor  of 
Efigland  held  that  they  were  not,  and  dismissed  the  bill 
with  costs. 

This  was  an  appeal  from  that  decbion« 

Mr. 
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1846.         '  Mr.  Wdkffield  and  Mr.  GUust  for  the  appeal. 

The  correspondence  between  the  parties  amounts  to 
an  accession,  on  the  part  of  the  Plaintiffs,  to  the  slipula- 
tions  of  the  deed,  and  entitles  them  to  the  same  benefit 
thereof  as  i^they  had  actually  signed  it.  If,  however,  they 
had  signed  it,  the  debt  to  be  set  opposite  to  their  names 
would  have  been  the  a:nountof  the  sale  price  to  Sfuppam 
and  their  charges,  minus  the  then  value  of  the  hops; 
and  that  is  what  they  now  seek  to  prove  for.  CtdUng- 
worth  v.Loyd{a)^  which  will  be  relied  on  by  the  other 
side,  has  no  application ;  for  the  deed,  in  that  case,  con- 
tained an  express  stipulation,  that  the  creditors  who 
proved,  should  give  up  their  securities  on  the  debtor's 
estate;  whereas  the  deed,  in  this  case,  contains  no  such 
stipulation ;  and  the  letter  of  the  Defendants,  the  purport 
of  which  is  explained  by  the  advice  of  Mr.  OUacre  in 
pursuance  of  which  it  was  written,  was,  in  effect,  an  ad- 
mission on  their  part  of  the  right  which  the  PIainti£ 
now  contend  for. 

a 

iTAe  LoED  Chancellor. 

The  bill  does  not  go  uppn  personal  liability  in  the 
assignees,  but  only  upon  the  deed.] 

Mr.  Parker  and  Mr.  Harrison  for  the  Defendants. 

By  the  contract  of  sale  to  Shippam^  the  property  in 
the  hops  passed  to  him,  subject  only  to  the  right  of  the 
Plaintiffs  to  retain  them  until  the  price  was  paid ;  and 
that  property  passed,  by  the  deed  of  assignment,  to  the 
Defendants.  On  the  other  hand,  the  price  of  the  hops, 
by  the  same  contract,  became  a  debt  due  from  Shippm^ 
and  that  debt  the  Plaintiffs,  by  the  express  terms  of  the 
deed  (to  which  their  case  is  that  they  have  assented), 

have 

(«)  9  Jieev.  585. 
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have  released,  in  conseqaence  of  the  benefits  to  be  I84& 
derived  under  that  instrument.  Such  being  the  rights 
of  the  parties,  the  Plaintiffs  cannot  claim  a  dividend, 
without  bringing  in  what  they  have  realised  by  the  sale 
of  the  bops,  and  which  exceeds  the  amount  of  the 
dividend  on  their  original  debt. 

Mr.  Glasse  in  reply. 

7^^  Lord  Chancellor. 

If  the  Plaintiffs  had  sold  the  hops  before  the  deed  was 
executed,  they  would  have  been  entitled  to  what  they 
now  contend  for,  viz.  —  to  prove  for  the  difference;  for 
that  would  have  been  the  amount  of  their  debt  at  that 
time.     But  the  moment  a  creditor  releases  his  debt, 
which  be  does  by  executing  a  deed  of  this  kind,  there  is, 
of  course,  an  end  of  any  lien  he  may  have  for  it.    From 
that  time,  therefore,  the  property  of  Shippam  or  his  as- 
signees, in  the  hops,  became  an  absolute  property,  and 
the  Plaintiffs  had  nothing  in  them,  but  the  right  to  re- 
tain them  till  they  were  paid.    The  circumstance  of  Mr. 
Oldacr^s  communication  does  not  vary  the  case.     It  is 
true,  he  gave  his  opinion,  that  the  Plaintiffs  could  prove 
for  the  difference,  and  in  that  he  was  wrong  in  point  of 
law;  but  it  does  not  appear  that  any  communication  to 
that  effect  was  made  by  the  assignees  to  the  Plaintiffs : 
their  letter  merely'  authorized   a  sale :  the  Plaintiffs, 
therefore,  were  not  misled.     I  think  there  is  no  differ- 
ence, in  substance,  between  this  case  and  that  before 
the  Master  of  the  Rolls,  and  that  the  decision  of  the 
Vice-chancellor  must  be  affirmed. 


«98 
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DAVENPORT  v.  BISHOPP. 

riiHIS  was  an  appeal  from  a  decree  of  Yioe-Chancellor 
-**    Knight  Brucct  whose  judgment  is  reported  in  the 
2d  volume  of  Messrs.  Younge  and  Coma's  Beports, 
p.  451. 


1845. 
JSToo.  10.  IK 

1846. 
August, 

In  a  marriage 
settlemeota 
which  com* 
prised  only 
the  property 
of  the  wife,  it 

bcTwe^n  the  '^^^  material  facts  of  the  case,  which  are  detailed  In 
intended  hui-   that  Report,  are  briefly  stated  in  the  Lord  Chancellor^s 

band  and  wife,  •    « 

and  each  of     judgment 

them  co- 
venanted with 

the  trustees,  Mr.  Tifmejf^  Mr.  Cooper^  and  Mr.  Meical/if  appeared 
pertyTo  wliich  ^^^  ^^  Appellant,  Mrs.  BiAapp. 

the  wife  might 

titled  during  Mr.  BeiheU  and  Mr.  Jmphlett  for  the  Respondent,  the 
^II^  M  K  ?'!!  heirs  of  Miss  Luau. 

should  be  con- 
veyed to  such 
uses  as  she 
should  by 
deed  or  will 
appoint,  and 
in  default  of 
appointment, 
to  the  use  of 
herself  for  life, 
remainder  to 
the  use  of  the 
husband  for 

his  life,  remainder  to  the  use  of  the  wife's  children,  and  m  default  of  such  cbOdito, 
to  the  use  of  A.  B*  (her  niece)  and  her  heirs.  After  the  death  of  the  wife  widioot 
children,  and  without  having  exercised  her  power  of  appointment,  the  husband  filed 
a  bill  against  her  heir-at-law,  praying  that  a  real  estate,  to  which  she  had  bfcome 
entitled  during  her  lifetime,  might  be  conveyed  to  the  uses  of  the  settlement.  Os 
the  question  whether  the  decree  for  specific  performance  should  be  confined  to  the 
life  estate  of  the  husband,  or  should  extend  to  the  limitation  to  the  niece  (who  was 
also  dead) :  Held,  that  it  should  extend  to  the  latter,  on  the  ground  that  the  r^^ 
of  the  husband  to  a  specific  performance  of  part  of  the  covenant  drew  with  it  tbe 
right  to  a  specific  performance  of  the  whole,  at  least  as  against  the  heir  of  tbe  settior, 
whatever  it  might  have  done  as  against  a  purchaser  for  value. 


Mr.  Randall  for  the  Plaintiff. 

« 

The  argument  on  this  occasion  embraced  all  the 
points  raised  in  tlie  Court  below. 


The 
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The  case  of  SuHon  ▼•  Chdm/nd  was  relied  on  by        1845. 
the  Appellant's  counsel,  as  sbewinir  that  the  Court   ^^^^^^ 
would  not  have  lent  its  aid  to  the  heirs  of  Miss  Lucas^  v. 

if  they  had  been  Flaintiffsi  and  it  was  argued  that  it 
would  be  strange  if  the  rights  of  parties  were  to  depend 
on  whether  they  stood  as  Plaintiffs  or  as  Defendants  on 
the  record.     In  answer  to  which,  it  was  observedi  that 
that  apparent  inconsistency  (supposing  it  to  exist)  was 
unavoidable  in  a  technical  system  of  pleading,  and  that 
it  was  no  reason  why  the  Court  should  not  deal  with  a 
case  according  to  its  established  principles,  that,  if  the 
same  case  were  presented  to  it,  in  a  different  form,  and 
by  different  parties,  it  might  be  prevented,  by  its  rules, 
from  giving  the  same  measure  of  relief:  that  between 
Sutton  V.  Chetuynd  and  the  present  case,  there  was,  how- 
ever, this  distinction ;  that  in  the  former,  if  the  Plaintiff 
had  no  equity,  he  had  no  right  at  all ;  for  if  this  Court  re- 
fused him  relief,  by  way  of  specific  performance,  it  would 
for  the  same  reason  refuse  to  compel  the  trustees  to  allow 
him  to  bring  an  action,  in  their  names,  on  the  covenant : 
whereas,  in  this  case,  the  Plaintiff  had  a  right  of  action  at 
law,  upon  his  wife's  agreement  with  himself^  and  he  merely 
asked  this  Court  to  do  that  directly,  which,  by  enforcing 
his  legal  right,  he  might  accomplish  indirectly ;  for,  with 
respect  to  this  part  of  the  case,  it  was  not  immaterial, 
that,  in  the  event  of  such  an  action  being  brought,  the 
very  estate  in  question  would  be  assets  by  descent,  in  the 
hands  of  Mrs.  Bishopp^  for  satisfying  the  judgment,  and 
that  a  Court  of  Law  would  not  take  notice  of  the  equi- 
ties between  the  parties  for  the  purpose  of  abating  the 
amount  of  damages ;  Lethbridge  v.  Mytton  (a).     And 
if  it  should  be  said,  that  a  Court  of  Equity  would  restrain 
such  an  action,  on  the  ground,  that,  as  regarded  the 
interest  of  Miss  Lmcos^  there  was  no  consideration  for 

the 
(a)  2B.4^Ad.  77«.  _ 
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1845.        the  coYenant,  so  far  was  that  from  being  the  case,  that 
Jr^^'*^     there  were  instances  in  which  this  Court  bad  decreed 
«•  specific  performance  of  contracts   under  seal,  on  the 

principle  of  preventing  circuity  of  remedy ;  Beard  v. 
NutkaU  (a\  and  the  other  cases  collected  in  Randall  t. 
Randall  (b). 

On  the  question,  whether  the  heirs  of  Miss  Lucas 
had  an  equity  independent  of  the  interference  of  the 
Plaintiff  in  their  behalf,  it  was  argued,  by  the  counsel 
for  the  Appellant,  that  if  they  had  any  such  equity,  it 
must  have  been  purchased  for  them  either  by  the  Plain- 
tiff or  by  his  wife.  That  by  the  Plaintiff  it  could  not 
have  been,  because,  as  he  brought  no  property  of  his 
own  into  the  settlement,  there  was  no  consideration 
moving  from  him  but  that  of  the  marriage,  the  benefit 
of  which  would  not  extend  to  collaterals,  even  of  his 
own  blood,  still  less  to  a  collateral  relation  of  his  wife*s: 
neither  could  such  an  equity  be  considered  to  have  been 
purchased  by  the  wife ;  for  the  wife  was,  in  this  case, 
the  settlor  of  the  property,  and,  therefore,  any  limitations 
which  might  be  supposed  to  have  been  introduced  at  her 
instance  in  favour  of  any  party  other  than  the  issue  of  the 
marriage  were  purely  voluntary;  Johnson  v.  Ijegard{c): 
the  only  exception  to  that  rule  —  at  least  in  cases  where 
the  property  moved  from  one  of  the  parties  to  the  inar- 
riage  contract  —  being  in  favour  of  parties  for  whom 
the  settlor  was  under  a  moral  obligation  to  provide; 
as  when  a  father  by  the  settlement  on  his  second  mar- 
riage, made  a  provision  for  the  children  of  the  first. 

In  answer  to  that  argument,  it  was  insisted  for  the 

Respondent,  that  the  foundation  of  the  reasoning  Med, 

for 

(a)  I  Vem*  4S7.  (c)  5  3iadd.  S8J. 

(i)  8  P.  Wmt,  4C7. 
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for  that  the  marriage  was  not,  in  this  case,  the  only  con- 
sideration moving  from  the  husband,  inasmuch  as,  al- 
though he  did  not  bring  any  property  of  his  own  into 
the  settlement,  he  gave  up  his  marital  rights  in  the 
future  property  of  hb  wife  -«-  viz.  in  the  personalty,  his 
contingent  right  by  survivorship,  and  in  the  realty,  his 
estate  as  tenant  by  the  curtesy ;  and  that,  even  supposing 
the  marriage  to  have  been  the  only  consideration  moving 
from  him,  he  might,  for  any  thing  that  appeared,  have 
stipulated  for  this  limitation  in  favour  of  his  wife's  niece, 
and,  as  was  observed  by  Lord  Macclesfield^  in  Edwards 
V.  Lady  Warwick  (a),  and  by  Lord  Hardwicte  in  Goring 
V.  Nash  (&),  it  was  impossible  to  say  which  of  the  several 
stipulations  in  a  contract  the  parties  had  laid  the 
greatest  stress  upon :  that  Vernon  v.  Vernon  (c),  Osgood 
"v.  Strode  {d) J  and  Goring  v.  Nash{b)  were  on  this  point 
authorities  for  the  Respondent,  and  not  distinguish- 
able from  the  present  case.  That  if  it  should  be  said 
that  those  decisions  were  inconsistent  with  the  dictum  of 
Lord  LangdaU  in  Cdyear  v.  Lady  Mtdgrave  {e)  —  *•  that 
when  two  persons,  for  valuable  consideration  between 
themselves,  covenant  to  do  some  act  for  the  benefit  of 
a  stranger,  that  stranger  has  not  a  right  to  enforce  the 
covenant  against  the  two,  although  each  one  might  as 
against  the  other''  — the  answer  was,  that  the  dictum 
was  to  be  taken  with  some  qualification ;  for  that  if  A. 
contracted  with  B.  for  a  benefit  to  C,  and  the  con- 
sideration had  actually  passed  and  could  not  be  re- 
turned, as  in  the  case  of  marriage,  his  Lordship  could 
hardly  have  meant  to  say,  that  in  such  a  case,  C.  could 
not  claim  the  benefit  of  the  contract  in  a  Court  of 
Equity,  when  it  appeared  from  Marchingtonv.  Vernon  {g)y 
that  he  might  even  maintain  ian  action  upon  it  at  law. 

In 

(fl)  2  P,  fVfus.  171.  (d)  2  P.  Wmt.  245. 

{h)  3  Atk.  190.  {e)  a  Keen,  98. 

(c)  2  P.  Wm.  594.  (g)  1  Boi.  t  PuIL  101. 

Vol.  I.  8  A 


1845. 
Davenport 

9. 

Bisiiopp. 
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184-5.  In  the  course  oF  the  argument  for  the  Respondent, 

'"^^'^^      the  Lord  Chancellor  observed,  that  in  Sievens  v*  Tnte- 
V.  man  (a\  one  ground  of  the  decision  was,  that,  the  cod- 

tract  being  under  seal,  an  action  might  be  brought  in 
the  name  of  the  trustees,  and  that  in  Goring  v.  Nad, 
Lord  Hardwicke  repeated^  laid  it  down,  that  if  the 
Court  interfered  at  all»  it  would  execute  the  contract  is 
Mo. 

Mr.  Tinnetfi  in  his  reply,  said,  with  reference  to  thsi 
observation  of  his  Lordship,  that  in  those  times  the  law 
on  this  subject  was  extremely  unsettled^  and  that  in  most 
of  the  old  cases  grounds  were  stated  for  the  decisioos 
which  would  not  now  support  them,  though  the  de- 
cisions themselves  might  be  reconciled  with  modern 
cases  on  other  grounds  which  were  still  recognised: 
that  the  dicta  to  be  found  in  some  of  the  older  cases 
with  respect  to  the  contract  being  under  seal  were 
an  instance  of  this,  the  distinction,  as  he  contended, 
being  now  exploded ;  and  that  if  it  were  tme  that  die 
Court  could  not  execute  a  contract  of  this  kind  par- 
tiallyi  there  was  an  end  of  the  Statute  against  fraudolent 
conveyances ;  for  a  party  who  wished  to  make  a  disposi- 
tion of  his  property,  which  should  be  valid  agahut  hb 
creditors,  would  have  nothing  to  do  but  to  insert  in  the 
deed  a  limitation  to  a  purchaser  for  value,  and  that  would 
give  validiiy  to  the  whole.  With  respect  Co  the  right 
of  Miss  Luca^s  heirs  to  maintain  the  suit  if  tb^  had 
been  Plaintiffs,  he  insisted  that  what  was  a  voIobUi; 
limitation  for  one  purpose  must  be  voluntary  for  anoAer: 
and  that  if  Mr.  and  Mrs.  Davenport  could,  independently 
her  power  of  appointment,  have  defeated  the  limitation 
to  Miss  Lamas  by  a  sale  to  a  purchaser  for  valu^  whicli 
could  hardly  be  denied,  it  followed,  as  a  necessaiy  con- 

seqaence, 
(a)  1  r««.  len.  73. 
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sequence^  that  the  covenant,  as  rq^rded  that  limitation,        1845. 

was  not  sHpported  by  such  a  consideration  as  would  iiive    ^^^"^^^^^ 

•^  Davbnport 

a  title  to  sue  in  this  Court  for  the  performance  of  it  v. 

BiSHOPP. 


The  Lord  Chancellor.  1846* 

July. 

The  facts  of  this  case  are  fully  stated  in  the  report 
of  the  judgment  of  the  Vice-Chancellor. 

Upon  the  treaty  for  a  marriage  between' Samuel  Daven^ 
port  and  Ekanora  Eoberis^  it  was,  by  the  deeds  then  exe- 
cuted, amongother  things,  agreed  by  and  between  Samuel 
Davenport  and  £•  Roberts^  and  each  of  them  covenanted 
and  agreed  with  the  trustees,  that,  if  the  said  K  Boberts 
should  thereafter  during  the  coverture  become  entitled 
to  any  property,  real  or  personal,  by  any  devise,  gift,  be- 
quest, or  otherwise,  such  proper^  should  be  conveyed 
to  trustees,  so  as  that  the  same  should  be  limited  to  such 
purposes  as  the  said  E.  Boberts  should,  by  deed  or  will, 
appoint,  and,  in  default  of  appointment,  to  the  sole  and 
separate  use  of  E.  Roberts  for  life,  and  after  her  decease, 
to  the  use  of  5.  Davenport  for  life,  with  remainder  to  the 
child  or  children  of  E.  Roberts  ;  but  if  there  should  be 
no  such  child  or  children,  or  descendant  of  any  such  child 
or  chUdren,  living  at  the  death  of  the  survivor  of  S. 
Davenport  and  E.  Roberts^  then  to  the  use  of  her  niece 
Mary  LucaSf  her  heirs  and  assigns  for  ever. 

Maty  Lucas  was  the  daughter  of  Mrs^Bishopp^  the 
sister  of  E.  Roberts^  afterwards  £•  Davenport,  She 
died  unmarried  in  1823.  In  1818,  Nedham  Ckeselden^  an 
unde  of  Mxs.Davefyport  and  of  her  sister  Mrs.  Bishoppf 
devised  certain  estates  to  trustees  to  the  use  of  his  wife 
for  life,  with  remainder  to  the  use  of  Mary  Biskqpp^  his 
nieocy  for  lif^  with  remainder  to  Mary  Lucas^  her 
daughter  by  a  former  husband,  for  life,  with  remainder 
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unto  his  own  right  heirs.     Mrs.  Davenport  and  Mrs. 
Bishopp  were  his  coheiresses.     Mrs.  Davenport  died  in 
1839 ;  Mrs.  Bishopp  survived  her,  and  was  her  heiress- 
at-Iaw.    Mrs.  Davenport  never  exercised  her  power  of 
appointment 

The  billi  which  was  filed  by  &  Daoerqtort^  prajed 
that  Mrs.  Bishopp^  as  the  heiress-at-law  of  Mrs.  Daoen- 
portf  might  be  decreed  specifically  to  perform  the 
covenant  contained  in  the  settlement  as  to  the  estate 
devised  by  the  will  of  Nedliam  Cheselden^  so  as  to 
vest  one  moiety  thereof,  subject  to  the  life  interest  of 
Mrs.  Bishopp^  in  the  surviving  trustee  to  tlie  uses  ex- 
pressed in  the  settlement 

In  this  case  there  was  an  express  covenant  between 
E.  Bjoberts^  afterwards  Mrs.  Davenport^  and  her  in- 
tended husband,  and  with  the  trustees,  that  any  estate 
which  might  come  to  her  during  her  coverture  should 
be  conveyed  to  trustees,  to  the  uses  expressed  in  tbe 
settlement. 

This  covenant  was  entered  into  for  a  valuable  con- 
sideration, namely,  the  marriage  between  the  parties. 
There  is  no  reason,  therefore,  why  the  Court  shoald 
not  give  efiect  to  the  covenant  with  5.  Davenport  by 
decreeing  a  specific  performance.  It  is,  I  think,  im- 
material in  this  case  that  Mary  Lucas  was  no  party  to 
the  consideration. 


In  the  case  of  Sutton  v.  Chetwynd,  which  was  relied 

upon   in  the  argument  for  the  appellant,  the  covenant 

was  between  Lady  Bath  and  the  trustees  only.    There 

was  no  consideration  moving  from  them  or  from  Sir 

Richard  Sutton.     With  respect  to  Sir  James  Pttkenetf^ 

he  merely  consented  to  tbe  settlement     Lady  B(dk  did 

not 
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not  covenant  with  him.     In  the  present  cases  the  parties       1 846. 

to  the  consideration,  — ^viz.  the  marriage, — mutually  and  j)!^JL^^ 
in  express  terms  covenanted  with  each  other  as  well 
as  with  the  trustees. 


9. 

Bisnopp.' 


Instances  were  cited  of  marriage  settlements,  which 
were,  as  to  some  of  the  limitations,  considered  to  be 
voluntary,  and  were  set  aside  in  favour  of  purchasers. 
But  this  is  not  the  case  of  a  purchaser,  and  it  is  un- 
necessary, therefore,  to  consider  how  far  those  cases  are 
in  other  respects  distinguishable  from  the  present.  In 
Goring  v.  Nash^  Lord  Hardwicke  observes :  ^  The  strict 
measure  which  governs  the  Court  in  a  question  between 
persons  who  come  to  carry  articles  into  execution  and  pur- 
chasers, is  not  the  rule  of  this  Court  [between  families], 
for  between  families  the  Court  have  considered  whether 
a  superior  or  inferior  equity  arises  on  the  part  of  the 
person  who  comes  for  a  specific  performance."  ^^  It  is 
one  consideration,"  he  adds,  '^how  far  the  Court  will 
support  agreements  of  this  kind  against  relations  in  a 
family,  and  another  against  purchasers  and  creditors." 

I  may  further  observe,  that,  as  far  as  5.  Davenport 
himself  is  concerned,  it  is  not  disputed  that  a  specific 
performance  would  be  executed ;  but  the  Court,  being 
in  possession  of  the  cause,  will  not  divide  the  covenant, 
and  decreeing  a  special  performance  in  favour  of  the 
Plainti£f  as  to  part,  send  him  to  law  as  to  the  residue. 
Lord  Hardwicke^  in  the  same  case  of  Goring  v.  Naskf 
observes,  that  where  marriage  articles  have  been  decreed 
at  all,  they  have  been  carried  into  execution  even  as 
to  collaterals,  and  not  carried  into  execution  in  part 
only.    I  think,  therefore^  the  judgment  must  be  affirmed. 
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1846. 


.Juneiu  MITFORD  ».  REYNOLDS 

On  excep-       ^T^HIS  case^  the  original  hearing  of  which  is  reported 

tions  taken         M^  ^        .  ^ «  •  i 

by  the  Plaintiff  stgirdf  p.  185.9  ^ow  came  on  upon  exceptions  taken 

to  a  Matter's  by  the  Plaintiff  (who  was  the  testator's  widow)  to  the 
pairing  that     Master's  report,  upon  the  reference  niade  to  him  by  the 

a  material         decree  to  enquire  what  sum  would  be  reasonably  re- 
element  of  the       .       r  .       . 
enquiry  had      quired  for  the  purpose  of  carrying  into  effect  the  direc- 

l^ed^^the   ^^^^  ^^  ^^  testator  as  to  the  erection,  on  a  certain  piece 

Master,  the  of  land,  of  a  mausoleum  for  the  interment  of  himself  and 
Court  r^  L-    r     •!     /  \ 

ferreditback    his  family,  (fl) 

to  him  to 

reriew  his  

report,  not  The  Master,  by  his  report,  certified  that  the  sum  of 

allowing  or       12691  Ss.  would  be  reasonably  required  for  that  pur- 

disallowins  '  . 

theexccptions,  pose,  founding  himself  exclusiyely  upon  the  evidence  of 
the  deposit  of  '^^veyors  as  to  the  value  of  the  piece  of  ground,  but 
10/.  to  be  re-     without  going  into  any  enquiry  as  to  what  the  owner 

turn  fid 

although  the     ^^  ^^®  piece  of  ground  was  willing  to  take  for  it    After 

omitted  en-      statinir  the  conclusion  at  which  he  had  arrived,  and  the 

quiry  had  not        , 

been  sug-         evidence  on  which  it  was  founded,  he  added  that  a 

geated,  nor       ^^^  ^f  f^^^  ^^  j^jj  before  him  on  the  part  of  the 

any  evidence  ^  ^       ^ 

oTOred  upon     Plaintiff,  with  an  affidavit  in  support  of  it,  to  the  effect 

tiff  before  the'  ^*^  ^^^  object  pointed  out  by  the  testator  was  im* 
Master,  the  practicable  both  on  the  ground  of  the  impossibility  of 
of^opiniofT^      removing  the  bodies  of  himself  and  his  parents  to  the 

that,  from  the  proposed  place  of  interment,  and  also  of  the  absolute 

nature  of  the     «^     *  * 

reference,  the    refusal  of  the  owner  of  the  piece  of  ground  to  part  with 

onus  of  sug.      j^ .  {jm  ^jjj^^  j^g  Ij^j  disallowed  that  state  of  facts  as  not 
gestmg  such 

enquiry  lay  on  within  the  reference. 

the  Defendant 

the  Plaintiff.  One  of  the  exceptions  applied  to  his  disallowance  of 

that  state  of  facts ;  and  by  another  it  was  insisted  that 

he 

(a)  Fm/.  tuprd,  p.  199. 
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he  auf^i  to  have 'directed  proper  enqairies  mod  applice* 
dons  to  be  made  to  the  owner  of  the  piece  of  land,  for 
the  purpose  of  ascertaining  whether  lie  was  willing  to 
sell  or  dispose  of  il,  and,  if  so,  at  what  price,  and  that 
be  ought  to  baive  made  his  rqK>rt  as  to  die  result  of 
such  enquity.  Another  exception  went  to  the  correct* 
ness  of  the  finding  generally. 

Mr.  BHheU  and  Mr.  Heaikfield,  for  the  Plaintifi;  in 
support  of  the  exceptions. 

Mr.  fVigram  and  Mr.  Uqydj  for  the  East  India  Com- 
pany, contended  that  the  Master  was  right  in  treating 
the  practicability  of  the  object  as  not  within  the  refer- 
ence, and  that  that  was  a  question  solely  between  the 
executors  and  the  next  of  kin,  with  which  the  Charity 
had  nothing  to  do.  And  as  to  the  omission  to  enquire 
what  the  owner  would  take  for  the  land,  they  submitted 
that,  as  the  Plaintiff  had  not  suggested  any  such  en- 
quiry, or  offered  any  evidence  upon  it  before  the 
Master,  except  with  reference  to  a  state  of  facts  relating 
exclusively  to  another  view  of  the  case,  and  which  the 
Master  bad  properly  refused  to  entertain,  she  could 
not  take  advantage  of  the  omission  (even  supposing  it 
were  one)  upon  exceptions  to  the  report,  and  that  the 
exceptions  being  unsustainable  on  all  other  points,  they 
ought  to  be  overruled. 


1846. 


MiTFORD 
9. 

Rbtnolds. 


The  LoBD  ChaKoellor. 

Suppose  surveyors,  looking  only  to  the  abstract  value 
of  the  property,  estimated  it  at  100/.,  the  owner  might 
say  he  would  not  take  that,  but  that  he  would  sell  it  for 
I50i.  That  might  perhaps  be  more  than  the  abstract 
value  of  the  property,  but  yet  it  might  be  a  reasonable 
sum  to  be  paid  for  it  with  a  view  of  carrying  the  tes* 

3  A  4  tator's 
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MlTFORD 
lUiYNOLDS. 
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Utor's  wishes  into  efiisct  The  ascertainnieiit,  tfaerefbre^ 
of  what  the  owner  wns  willmg  to  take^  was  a  point  ab- 
solutely essential  to  enable  the  Master  to  come  to  a 
conclusbn  on  the  question  referred  to  him.  It  ap- 
pears, however,  that  he  has,  in  fact^  formed  his  con- 
clusion without  any  enquiry  upon  that  point. 

It  was  said  that  that  was  the  fault  of  the  Plaintiff,  in  not 
raising  the  point  and  offering  evidence  upon  it  befcrre 
the  Master.  But  what  was  the  object  of  the  reference? 
The  Charity  was  to  have  this  residue  after  deducting  a 
sum  for  another  purpose.  It  was  for  the  Charity  to 
establish  affirmatively  what  that  sum  was  to  be.  The 
onus  was  on  the  Charity  to  shew  that.  I  am  of  opinion, 
however,  that  they  have  not  shewn  it  satisfactorily,  and 
that  the  Master  has  come  to  his  conclusion  upon  im- 
perfect evidence  and  on  insufficient  grounds,  and,  there- 
fore, that  the  reference  must  go  back  to  him,  in  order 
that  he  may  make  further  enquiry,  and,  if  necessarj, 
amend  his  report. 


After  some  discussion  upon  the  terms  in  which  the 
reference  was  to  be  sent  back. 

The  Lord  Chancellor  said, 

• 

I  must  adhere  to  the  terms  of  the  original  reference, 
which  assumes  that  the  owner  was  willing  to  part  with 
the  land,  there  being  then  no  suggestion  to  the  con- 
trary. I  cannot  assume  the  contrary  now,  for  it  would 
be  going  out  of  the  reference,  though,  from  what  bs 
passed  on  this  occasion,  I  cannot  help  seeing  that  the 
owner  of  the  land  is  determined  not  to  sell  it. 


The  order,  aRer  stating  that  His  Lordship  dW  ^^^ 

think 
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think  fit  to  make  any  order  allowing  or  over-ruling 
the  exceptions,  referred  it  back  to  the  Master  to 
review  his  report,  with  a  direction  that,  in  proceeding 
with  the  reference  in  question,  he  was  to  enquire  on 
what  terms,  if  axiy,  the  owner  of  the  land  would  sell 
the  same,  and  he  was  to  state  the  result  of  such  enquiry 
with  his  opinion  thereon:  any  of  the  parties  were  to 
be  at  liberty  to  apply,  and  the  deposit  was  to  be  re- 
turned ;  the  costs  of  all  parties  of  the  exceptions  to  be 
costs  in  the  cause.  The  order  to  be  without  preju- 
dice in  the  cause,  and  further  directions  to  stand  over 
in  the  meantime. 

Reg.  Lib.  B.  fol.  1250. 


1846. 


BilTFORD 
V, 

Reynolds. 


Note. —  See  Hodges  ▼.  Cardonnel^  8  Atk*  408.,  from  which  it. ap- 
pears that,  where  the  omisftion  to  bring  proper  facts  or  evidence 
before  the  Master  is  the  fault  of  the  party  excepting,  the  Court 
will  not  send  the  matter  back  to  the  Master,  but  upon  the  terms 
of  the  exceptant  giving  up  his  deposit. 
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^^JJ:  INNES  V.  MITCHELL. 

Gift  of  an  an-  -JWYILLIAM  INNES,  by  hi6  will,  dated  the  12th 

nuitvofsoo/,  §/y  ^        ^      .^  ^                             1       L       , 

tothetes-  ^  ^     December  1789,  among  several  other  bequests, 

tatorls  three  gave  to  his  three  natural  daughters,  Afm^  Sophia,  and 

the  survivors  Heriot,  the  yearly  sum  of  SOO/.  amongst  them,  and  to 

vdth'a  fiift***^*  the  longest  liver;  and  he  directed  that  **a  sufficient  sum 

over  to  the  should  be  invested  in  the  public  funds  in  the  names  of 

last  survivor  ,  .                                            r       i^      i            -               t 

of  the  sum  set  his  executors  as  trustees  for  the  three  Sisters,  who  were 

apart  to  ^q  divide  the  SOO/.  equally  between  them  while  all  of  them 

answer  the  ,      ,               ,.           /.   ,           «        i    ■  a 

annuity.  were  alive,  and  to  the  longest  liver  of  them  the  whole. 

d    th    f  ^^  *  codicil,  which  was  intended  to  be  explanatory  of 

of  the  daugh-  some  of  the  dispositions  contained  in  the  will,  the  tes- 

ler^part  WM  ^^o'^  g^^®  ^"^  bequeathed  "  the  300/.  a  year  to  be 

lost  by  the  equally  divided  between  tfaie  sisters  during  their  lives 

the  trustee,  ^^d  to  the  longest  liver,  wlien  the  stock  which  produces 

and  the  an-  ^1^^  ^^^  ^^y  ^h^n  ^e  sold  for  the  use  of  such  longest 

nuity  re-  "^      .                                     ,              . 

mained  unpaid  liver  and  her  heirs."     And  he  appointed  his  said  three 

f  th'V^  f  ^''"ig^^crs  his  residuary  legatees, 
the  other  two : 

deaths  a  sum  '^^®  testator  died  in  1795,  and  a  sum  of  stock  having 

of  money,  been  duly  set  apart  by  his  executors  to  answer  theao- 

forming  part  .        /.  \.      ,      •                 .                        i    i          .  i        l 

of  the  residue  nuity  of  300/.,  that  annuity  was  regularly  paid  to  the 

but  of  less  jf^j.gg  daughters  until  the  year  1800,  when  Sophia  died, 

amount  than  °                              •'                /                 ^ .   . 

the  original  after  which  it  was  regularly  paid  in  equal  moieties  to 

fund,  becom-  ^j^     ^        survivors  until  the  year  1816,   when  George 

ing  available,  ^                   '                      ** 

Held,  that  Mitchell,  the  surviving  executor,  died  insolvent,  haviog 

to  be  appor-  ^old  out  the  stock  which  had  been  set  apart  to  answer 

tioned  rate-  the  annuities :   in  consequence  of  which,  there  being 

the  arrears  then  no  other  part  of  the  testator's  estate  available  for 

due  to  the  two  tbe 

surviving 

daughters  respectively  at  the  time  of  the  death  of  that  one  of  them  who  died  first, 

and  the  sum  originally  set  apart,  and  which  belonged  to  the  last  survivor. 
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the  payment  of  the  ftnmuties,  they  ceased  to  be  paid. 
In  the  year  1845»  however,  a  sam  of  7SML  Is.  68.9 
three  per  cents.,  which  had  been  set  apart  to  answer 
another  annuity  to  one  Janet  Ittnes^  and  whichi  sub- 
ject  to  her  annuity^  was  to  form  part  of  the  testa- 
tor's   residuary  estate,  was  released    by  her    death. 
At  that  time  the  two  sisters  who  had  survived  were 
dead.     Herioi,  who  had  married  Colonel  Stewart^  had 
died  in  18S7j  aiid  Aan^  who  was  the  widow  of  the  said 
George  MitcfieUf  in  the  early  part  of  1845.    On  the 
death  of  Mrs.  Siewart,  the  arrears  of  her  moiety  of  the 
annuity  from  the  year  1816  amounted  to  SI  SOL    On 
the   death  of  Mrs.  MUckdl^  the  arrears  due  to  her 
amounted  to  upwards  of  5000i .  , 


1846. 


Innks 

V. 
MlTCHBLL. 


Under  these  circumstances,  the  question  arose,  in 
what  proportions  and  upon  what  principle  the  7S80/. 
]5.  6dl  stock  was  to  be  divided  between  the  representa- 
tives of  Mrs.  Stewart  and  Mrs.  Mitchell.  The  share  of 
Mrs.  Stewart  was  claimed  by  her  husband;  that  of 
Mrs.  Mitchell  by  certain  nephews  and  nieces  gf  tier's  to 
whom  she  bad  by  her  will  specifically  bequeathed  all  her 
interest  in  this  fund. 


The  question  was  brought  before  the  Vice- Chancellor 
of  England^  upon  the  petition  of  Colonel  Stewart^  who 
contended  that  the  arrears  of  the  annuities  were  to  be 
paid  in  full,  in  the  oi'der  in  which  theiy  bad  accrued  due : 
and  the  Vice-Chancellor,  adopting  that  principle, 
ordered  that  the  stock  should  be  sold,  and  that  out  of 
the  proceeds^  after  payment  of  costs,  the  ^um  of  8150/,, 
being  the  amount  pf  the  arrears  due  to  Mrs.  Stewart  M 
the  time  of  her  death,  should  be  paid  to  ColoQel  Stewarts 
and  the  residue  of  the  fund  ^ which  it  was  clear  would 
exceed  that  amount),  to  the  parties  claiming  under  Mrs. 
MitchelL 

The 
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1846.  The  legatees  of  Mrs.  MUchdl  appealed  (nim  that 

decisioDi  and  the  appeal  petition  now  oaming  <m  to  be 
heard, 

Mr.  J.  Parker  and  Mr.  Miller^  for  the  Appellants  con- 
tended that  the  decision  of  the  Vioe-Chanodlor  was  erro- 
neous in  two  respects :  firsts  in  having  allowed  a  priority 
to  the  arrears,  as  between  themselves,  according  to  the 
order  in  which  they  accrued ;  secondly,  in  allowing  a 
priority  to  the  arrears  of  the  annuities  over  the  ultimate 
gift  of  the  corpus  of  the  fund ;  whereas  they  insisted 
that  the  annuities  and  the  corpus  of  the  fund  were  to  be 
considered  as  distinct  co-ordinate  gifts,  between  which 
there  was  no  priority,  and  that  the  fund  in  qaestioQ 
ought  therefore  to  have  been  distributed  rateablyia 
payment  of  what  remained  due  in  respect  of  each.  In 
support  of  which  they  cited  Hume  v.  jEetean2t(a), 
Beesion  v.  Booth  (6),  Bawker  v.  Bowter  (c),  Ti^  v. 
Tinfhr.  (d) 

Mr.  BetAeU^  Mr.  Stuart,  and  Mr.FoUeit^  for  the  Re- 
spondents, contended  that,  fi'om  the  terms  of  the  gift, 
the  primary  object  of  the  testator  appeared  to  have  beeo 
to  secure  a  provision  for  his  daughters  during  their 
lives,  and  that  the  annuities  were  charged  upon  the 
corpus  of  the  fund,  and  not  merely  on  the  income:  bat 
that,  at  all  events,  a  contingent  gift  to  one  of  sereral 
present  objects  could  not  be  taken  into  account  lor  the 
purpose  of  derogating  from  what  each  of  those  objects 
would  for  the  time  being  be  entitled  to  but  for  that  con- 
tingent gift;  in  illustration  of  which  they  referred  to  the 
rule  by  which,  under  a  gift  to  such  of  a  class  of  cbildreo 
as  should  attain  twenty-one,  the  Court  allowed  ma!a- 

tenaoce 

r 

(a)  3  Atk,  695.  (c)  Sd,  Deer,  p.  70. 

{b)  4  Mad.  161.  (d)  8  Jurist  15. 


Mitchell. 
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tenance  oat  of  that  fiind  to  all  the  children  during  their         184*6. 

minorities.     They  also  relied  on  Davies  v.  Wattier  {a)     ^"^^""^"^ 

and  Mey  ▼•  Bennett  (6)9  where  the  fund  set  apart  to  an«  «. 

swer  an  annuity  having,  in  consequence  of  the  conversion 

of  the  stock  from  5  to  4  per  cent,  proved  insufficient  for 

thepurposci  it  was  held  that  the  annui^  should  be  made 

gtxxl  out  of  the  residue  of  the  estate.     They  further  in* 

sisted  that  the  case»  cited  on  the  other  side  furnished  no 

guide  in  the  present  For  in  those  cases  the  deficiency  of 

the  fund  was  apparent  at  the  death  of  the  testator»  and 

the  course  pursued  was  to  put  a  prospective  value  upon 

each  of  the  claims  which  were  to  be  saUsfied  out  of  it» 

and  apportion  the  fund  rateably  between  them.     Here 

the  deficiency  did  not  occur  till  a  subsequent  period, 

and  the  subsidiary  fund  fell  in  still  later.     How,  they 

asked,  could  such  a  case  be  dealt  with  but  according  to 

the  principle  of  the  Vice-Chancellor's  order?    ^Was 

the  value  of  the  annuities  to  be  ascertained  prospectively 

from  the  death  of  the  testator,  or  from  the  time  when 

the  fund  was  lost ;  or  was  the  event  only  to  be  looked 

at,  and  the  claims  of  the  parties  to  be  measured  by  the 

amount  of  arrears  which  actually  became  due  between 

the  loss  of  the  fund  and  their  respective  deaths  ? 

Mr.  Cooper  and  Mr.  Evans  appeared  for  the  personal 
representative  of  Mrs.  MitcheU,  who  was  also  the  per- 
sonal representative  of  the  testator,  but  took  no  part  in 
the  argument 

Mr.Jl  Parker^  in  reply,  observed  that  the  cases  of 
Davies  v.  Wattier  and  May  v.  Bennett  had  no  applica- 
tion ;  for  the  contest  there  was  between  the  annuitants 
and  residuary  legatees.  There  was  no  doubt  in  this  case 
that  the  fund  in  question,  which  was  part  of  the  residue, 
was  applicable  to  make  good  the  claims  of  particular 

legatees : 

(a)  1  Sim.  4f  Si*  463.  {6)  1  Euu.  370. 
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legatees :  the  only  question  wasi  hdw  it  was  to  be  ap- 
portioned between  tben.    As  to  the  rule  which  allowed 
interim  maintenance  to  children  contiageotly  interested 
in  a  principal  fnady  it  rested  on  this  principle^  lhai»  if 
the  children  were  of  ag^^  thejr  coald  agree  to  be  eqaa% 
maintained  o«t  of  the  fund  pending  the  oontingencj; 
and  as  such  an  arrangement  was  obvioiialy  for  their  be* 
nefit»  the  Court  made  it  for  them»    That  ndev  there^ 
fore^  afforded  no  iUuatration  of  the  doctrine  which  it 
was  cited  to  support^  and  for  whieh  there  was  no  as- 
thority.     As  to  the  varioua  principles  of  apportionncat 
which  had  been  suggested^  valuation  was  cmt  of  tbe 
question ;  for  tha  annuitants  being  deadt  their  respecttw 
interests  were  ascertained  by  the  event];  and  that  beiBg 
the  case»  it  was  immaterial  whether,  in  calculating  the 
amount  of  their  claiknsi  the  death  of  the  testator  or  the 
loss  of  the  original  fund  was  to  be  taken  as  the  start- 
ing point :  for  in  both  cases  the  amount  would  be  the 
difference  between  the  amount  which  they  had  actaallv 
received  and  that  which  thqr  would  have  received  if  the 
fund  had  not  been  lost» 


The  LoftD  Chancelloiu 

Suppose  a  gift  of  an  annuity  of  3002.  to  A.  and  B^ 
and  the  survivor,  witli  a  direction  to  set  apart  a  fiind  to 
answer  it,  and  a  gift  of  that  fund  to  the  survivor,  and 
that  the  assets  were  only  sufficient  to  answer  an  annuit}' 
of  200/* ;  what  do  you  say  would  be  the  course  then? 


Mr,  Parker. 

It  would  be  precisely  this  case,  with  the  exception 
that  the  deficiency  would  be  apparent  from  the  first, 
Instead  of  arising  by  subsequent  events.  And  I  sub- 
mit that  the  annuitants  would  receive  only  20tiL  a 
year  until  one  died ;  that,  on  his  death,  there  would 

be 
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Mitchell. 


be  a  certain  amonnt  oF  arrear  due  to  him,  in  respect 
of  wiiich  bis  .personal  representative  would  have  a        Jnnks 
claim  on  the  fund*     On  the  death  of  the  survivor,  an 
arrear  would,  in  like  manner,  be  due  to  him,  in  respect 
of  which  his  personal  representative  would  have  a  like 
chum,  though  of  a  difhrent  amount  from  th^  first;  and 
he  would  have  a  further  claim  in  respect  of  the  gift  of  the 
corpus,  (a)     So  that  the  fend  would  then  be  sukgect  to 
three  claims:  the  amount  of  arrears  due  to  the  first  an«- 
nuitant  who  died ;  the  amount  of  arrears  due  tor  the  sur- 
vivor; and  the  amount  of  the  corpus  of  the  fund  itself: 
and  it  would  have  to  be  distributed  rateably  between 
these  three  claims,  which  is  what  I  have  contended  for 
in  this  case. 

No  account  of  interest  was  asked  on  either  side. 


T^e  Lord  Chancellor's  judgment,  which  embraced 
various  other  points  of  detail  not  material  to  the  question 
above  discussed,  was,  so  far  as  regarded  that  question,  as 
follows :  — 

« 

The  Lord  Chancellor. 

The  principal  question  in  this  case  relates  to  the 
manner  in  which  the  produce  of  the  saleof  7S80/.  175. 6d^ 
stock  released  by  the  death  of  Janet  Innes^  is  to  be  ap- 
plied. [His  Lordship  then  stated  the  clauses  of  the  will 
and  codicil  relating  to  the  gift  in  question,  i  A  proceeded.] 
Under  this  bequest,  the  daughters  would  be  entitled, 
each  of  them,  to  an  annuity  of  lOOil  a  year  during  their 
joint  lives,  and,  after  the  death  of  one  of  them,  each 
of  the  survivors  would  be  entitled  to  an  annuity  of  150/. 
a  year  as  long  as  they  should  both  live.  The  ultimate 
surviycnr  would  be  entitled  to  the  whole  fund. 

The 
^   (a)  But  see  note  to  next  page. 
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Innes 

*  i». 

Mitchell. 


The  rule  is  settled,  that,  where  there. is  a  d^ckncy 
of  assets,  annuities  abate  equally  with  other  legacies. 
Whether  an  annuity  is  to  commence  immediately  on 
the  death  of  the  testator  or  at  a  future  period,  or,  as  I 
conceive,  upon  a  contingency  capable  of  being  Talued, 
the  principle  will  equally  apply.    If  they  abate  with 
reference  to  other  legacies,  they  must,  of  course,  abate 
between  themselves.     All  the  events  having  occurred, 
there  is   no  necessity  in  this  case   for  any  valaation. 
Had  the  10,000/.  been  invested,  the  sums  which  vrert 
in  arrear  at  the  death  of  Mrs.  Stewart  would  have  been 
paid  in  full,  as  they  successively  became  due,  out  of  the 
dividends,  and  the  fund  so  invested  would  have  be 
come  the  property  of  Mrs.  MitchelL     The  stock  whid 
has  since  fallen  in  is  insufficient  to  satisfy  the  whole  of 
these  claims.     They  must  therefore^  abate,  and   the 
amount  received  be  applied,  pari  passu^  in  discharge 
of  the  arrears  up  to  Mrs.  Steaoarfs  death,  and  of  the  sum 
so  directed  to  be  invested,  and  which  goes  to  the  sur- 
vivor, (a) 


The  cases  cited  on  the  part*  of  the  Respondent— 
Davies  v.  Wattier  and  May  v.  Bennett —  have  no  applica- 
tion to  the  present  question.  The  contest  in  those  cases 
was  between  the  annuitant  and  the  parties  entitled  to 
the  residue.  Here  the  question  relates  to  the  conflicting 
claims  of  different  annuitants.  The  distinction  is  obvious. 


Let  the  order,  therefore,  be  varied  according  to  the 
principle  which  I  have  stated. 


(a)  It  will  be  observed  that 
this  principle  of  distribution  dif- 
fers from  that  "contended  for  by 
the  Appellant's  counsel,  inas- 
much as  the  arrears  of  Mrs. 
MUcheU'%  annuity  between  her 
sister's  death  and  her  own  are 
not  taken  into  account.    If  they 


had  been,  it  would  hate  been 
equivalent  to  giving  her  (in  the 
form  of  the  annui^)  interest  on 
the  principal  fund  from  her  fl$- 
tePs  death,  while  no  interest  was 
given  to  the  sister  in  respect  of 
her  arrears. 
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Z^/^^^^^^^9  ^  Jtff^'  ^^^: 


FORBES  V.  PEACOCK. 


1844. 


Nw.  IS. 

1845. 
Jan.  80. 

1846. 
August. 


THIS  was  an  appeal  from  a  decision  of  the  Vice-  The  rule 
which  rfihfiVMi 
Chancellor  of  England^  whose  judgment,  with  all  n  purchaser 

the  particulars  of  the  case,  is  reported  in  the  12th  vol.  *^o™  seeing  to 

r«V      ^-         •    -r^  theapphca- 

of  Mr.  Simon^s  ReporiSj  p.  528.  tion  of  the 

purchase- 
money,  when 
It  wUl  be  seen  from  that  Report  that  the  material  cir-  the  estate  is 

comstances  of  the  case  were  shortly  these:  —  A  testator,  pri^^a^rv'ff^ 
after  directing  all  his  just  debts 'to  be  paid,  devised  his  neral  charge 
real  estate  to  his  wife  for  her  life  with  power  to  sell  it,   reference  to 

in  case  a  srood  offer  should  be  made,  and  invest  the  ^^  ^^^^  o^. 

the  testator  s 
proceeds  in  the  funds ;  with  a  direction  that,  if  not  pre-  death,  and 

viously  sold,  it  should  be  disposed  of  at  her  death,  and  **°^  ^?^y^ 

vcasc  wO  DC 

that  the  proceeds  should  be  divided,  with  the  residue  of  applicable, 

his  property,  among  certain  persons ;  and  he  appointed  debtf bc'subse- 

tbree  persons  executors  and  trustees  of  his  will.     The  quemlypaidi 

testator's  widow  survived  him  twenty-five  years;  and,  ^he'rean       * 

on  her  death,  in  the  year  1840,  the  Plaintiff,  who  was  estate  so 
,  charged  was 

th^  the  sole  surviving  trustee,  contracted  to  sell  the  sold  by  the 

estate  to  the  Defendant.  i™f^ ''  !|[~ 

held  that  the 

cestuii  que 

In  the  course  of  the  investigation  of  the  title  before  n'^essa^^par^ 
the  Master,  the  Defendant  inquired  of  the  Plaintiff,  whe-  ties  to  the 
ther  all  the  debts  were  paid,  to  which  question  the  though  the ' 

Plaintiff  refused  to  give  any  answer.     The   Master,  MJcdidnot 

^  take  place  till 

nevertheless,  reported  in  favour  of  the  title.     The  De^  twenty-fire 

fendant  took  exceptions  to  the.  report,  on  the  ground,  f *^^*to^^*'^  ^^ 
amongst  others,  that  as  the  length  of  time  since  the  death,  and  the 
testator's  death,  and   the  refusal  of  the  Plaintiff  to  ^|lj^°dby 

answer  the  purchaser 
whether  all 
the  debts  were  not  paid,  had  refused  to  answer  the  question. 
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answer  his  question,  afTorded  a  presumption  that  all  the 
debts  had  been  paid,  the  Plaintiff  could  no  longer  give 
a  valid  discharge  for  the  purchase-money  without  the 
concurrence  of  the  cestuis  que  trust. 

The  Vice-Chancellor  allowed  that  exception,  and  on 
further  directions  dismissed  the  bill,  thereby  overraling 
Page  V.  Adam,  {a) 

The  appeal  now  came  on  to  be  argued  by 

Mr.  Cooper  and  Mr.  James  Parker^  for  the  Plaintiff 
(the  Appellant). 

Mr.  Coote  and  Mr.  Bird^  for  the  Defendant 


The  counsel  for  the  Appellant  made  three  points, 
the  two  first  of  which  were  founded  upon  the  general 
charge  of  debts.  First,  they  contended  that  the  ques- 
tion whether  a  trustee  had  power  to  give  a  discharge 
for  purchase-money  was  purely  a  question  of  con- 
struction of  the  instrument  under  which  he  derived  hb 
power  to  sell,  and  that  a  general  charge  of  debts  was, 
in  effect,  a  constructive  power  to  the  trustee  to  gin 
such  discharge :  in  support  of  which,  they  relied  on  the 
dictum  of  his  Lordship  in  Johnson  v»  Kennett  (i),  con- 
firmed extra-judicially  by  Lord  Cottenham  in  Eland  t. 
Eland  (c),  and  adopted  by  the  Master  of  the  Rolls  in 
Page  v.  Adam,  **  that  the  rule  which,  in  such  a  case, 
exempted  a  purchaser  from  seeing  to  the  application  of 
the  purchase-money,  had  reference  to  the  state  of  things 
at  the  death  of  the  testator,  and  that  if  the  debts  were 
afterwards  paid,  leaving  the  legacies  alone  charged,  that 

could  not  vary  the  rule.'* 

Bnt, 

'Z. 

(a)  4  Beav,  %fi9.  (c)  4  My,  4r  Cr.  4S9. 

(b)  3  My,  4r  K,  631. 
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But,  secondly,  they  argued  that,  supposing  notice 
of  the  debts  having  been  paid  to  be  in  any  sense 
sufficient  to  take  the  case  out  of  the  rule,  it  must, 
at  all  events,  be  actual  and  not  merely  constructive 
notice  —  that  is  to  say,  actual  knowledge  of  the  fact 
that  the  debts  had  been  paid,  and  not  merely  knowledge 
of  circumstances  from  which  the  fact  might  be  inferred, 
and  therefore  imposing  the  duty  of  enquiry ;  for  the  very 
object  of  the  rule  was  to  relieve  the  purchaser  from  the 
responsibility  of  making  such  enquiry*  {a)  If  that  was 
so,  it  followed  that  the  enquiry  which  in  this  case  had 
been  addressed  by  the  Defendant  to  the  Plaintiff  was 
impertinent,  and  that  no  inference  could  fairly  be  drawn 
from  the  Plaintiff's  refusal  to  answer  it. 


1846. 
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Thirdly,  they  contended  that  the  decision  of  the  Vice- 
Chancellor  in  this  case  was  erroneous,  independently  of 
the  general  charge  of  debts :  for  that  although  it  was  the 
settled  doctrine  of  the  Court  that  an  express  power  or 
trust  to  sell  did  not  of  itself  necessarily  involve  a  power 
to  give  discharges,  it  was  perfectly  consistent  with  that 
doctrine,-  that  where  the  former,  being  the  greater, 
power  arose,  as  in  this  case,  by  implication,  it  should 
carry  with  it  the  latter  as  an  accessory :  and  that  in  the 
case,  at  least  where  the  proceeds  of  the  sale  were  to  be 
applied  by  the  executors  in  a  mixed  fund  with  the  resi- 
duary personal  estate,  which  was  also  the  case  here, 
Tylden  v.  Hydeifi)  was  an  express  authority  for  that 
double  implication. 


The  counsel  for  the  Respondent  said,  that  if  the  rule 
which  had  been  referred  to  was,  as  had  been  contended, 

purely 


(a)  Per     liOrd      Cottenkam^ 
Eland  t.  Eland,  ub,  mp, 

3  B  2 


(&)  2  Sim,  iSt,  238, 
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purely  a  rule  of  construction,  it  was  strange  that  soch  a 
doctrine  Iiad  never  been  distinctly  laid  down  in  any  of 
the  numerous  cases  which  had  arisen  upon  the  subject, 
although  it  would  hare  furnished  a  simple  and  coodQ- 
sive  answer  to  the  various  questions  which  had  been 
raised  as  to  the  application  of  the  rule  under  particnlar 
circumstances.  That  such  a  doctrine  was  not  borne  oot 
by  the  dictum  which  had  been  cited  in  ^support  of  it, 
but  rather  the  contrary :  and  that  no  decision  was  to  be 
found  confirmatory  even  of  that  dictum,  except  that  of 
Page  V.  Adam.  That  it  was  not  inconsistent  with  that 
decision  still  to  say,  that  the  only  thing  that  could  exempt 
a  purchaser  from  liability  for  the  due  application  of  the 
purchase-money  was  the  existence  of  debts  to  be  paid 
out  of  it,  and  that  it  was  sufficient  to  make  him  liable 
if  the  facts  within  his  knowledge  were  such  as  on  the 
ordinary  principles  of  constructive  notice,  as  expbuoed 
in  Jones  v.  Smith  {a)  and  previous  cases,  to  lead  him  to 
the  inference  that  all  the  debts  had  been  paid,  which 
they  insisted  was  the  case  here. 


All  the  other  authorities  referred  to  in  Mr.  Simonis 
Report  were  cited  and  commented  upon. 


The  Lord  Chancellor. 

In  this  case  the  testator  charged  his  real  estate  with 
the  payment  of  his  debts,  and  directed  it  to  be  sold 
upon  the  death  of  his  wife,  if  not  sooner  disposed  of, 
and  the  proceeds,  with  the  residue  of  his  personal  estate, 
to  be  divided  among  certain  of  his  relations.  The  ex- 
ecutors, being  thus  empowered  to  sell  the  real  estate,  the 
surviving  executor  entered  into  a  contract  for  that  pur- 
pose with  the  Defendant 

Twentj- 

{a)  Ante,  p.  244. 
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Tweoty-five  years  bad  elapsed  since  the  testator's 
death,  and  the  Defendant  by  his  solicitor  enquired 
whether  there  were  any  debts  due  from  the  estate  which 
remained  unsatisfied,  and  if  not,  whether  the  cestuis  que 
imsi  would  give  authority  to  sell.  To  this  question  no 
answer  was  returned. 
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The  Vice-Chancellor  was  of  opinion  that  this,  under 
the  circumstances,  amounted  to  notice  to  the  purchaser 
that  the  debts  were  paid,  and  that  he  was  therefore 
bound  to  see  that  the  purchase-money  was  properly 
applied.  It  followed  that  the  concurrence  of  the  ceshds 
que  trust  was  necessary  to  enable  the  purchaser  to  make 
a  good  title. 

The  question  is,  whether  the  opinion  of  the  Vice- 
Chancellor  can  be  sustained. 

The  estate  being  charged  in  the  first  instance  with 
the  payment  of  debts,  the  Defendant  was  not  bound,  ac- 
cording to  the  general  rule,  to  see  to  the  application  of 
the  purchase-money.  If,  indeed,  he  had  notice  that  the 
vendor  intended  to  commit  a  breach  of  trust  and  was 
selling  the  estate  for  that  purpose,  he  would  by  pur- 
chasing under  such  circumstances  be  concurring  in  the 
breach  of  trust,  and  thereby  become  responsible.  Wat^ 
kins  V.  Cheek  (a) ;  Balfour  v.  Welland  (b) ;  Eland  v. 
Eland,  (r) 


But  assuming  that  the  facts  relied  upon  in  this  case 
amount  to  notice  that  the  debts  had  been  paid,  yet  as  the 
executor  had  authority  to  sell  not  only  for  the  payment 
of  debts,  but  also  for  the  purpose  of  distribution  among 

the 


(a)  i  Sim.  4^  Si.  199, 

(b)  16  Vet.  151. 


(b)  Ub.tuprh. 
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the  residuary  legatees,  this  would  not  afford  any  inference 
that  the  executor  was  committing  a  breach  of  trust  in 
selling  the  estate,  or  that  he  was  not  perrorming  what 
his  duty  required.  The  case  then  comes  to  this, — if 
authority  is  given  to  sell  for  the  payment  of  debts  and 
legacies,  and  the  purchaser  knows  that  the  debts  are 
paid,  is  he  bound  to  see  to  the  application  of  the  par- 
chase-money  ?  I  apprehend  not. 


In  the  case  o(  Johnson  v.  Kenneit,  where  it  was  con- 
tended that  the  rule  did  not  apply,  because  the  debb 
had  been  paid  before  the  sale  took  place,  I  held  that 
the  rule  had  rePerence  to  the  death  of  the  testator,  and, 
therefore,  that  even  supposing  the  debts  were  paid 
before  the  sale  took  place,  and  that  the  legacies  alone 
remained  as  a  charge,  that  circumstance  would  not  vary 
the  general  rule,  {a) 


(a)  If  notwithstanding  this  de- 
cision it  should  still  be  inferred 
from  the  terms  of  the  dictuhi  in 
Johnson  v.  Kenneit,  that  the  rule 
would  not  apply. to  a  case  in 
which  it  should  happen  that 
there  were  no  debts  due  at  the 
testator's  death,  and  that  the 
purchaser  knew  it,  I  have  the 
authority  of  Lord  LyndkurH  for 
stating  that  he  did  not  intend 
on  that  occasion  to  lay  down 
any  rule  which  should  govern 
such  a  case;  and  that  the  guarded 
and  somewhat  qualified  terms  in 
which  the  dictum  is  referred  to 
and  adopted  in  this  case  were 
used  for  the  express  purpose  of 
excluding  that  inference. 

Should  it  be  held  that  the  rule 
applies  to  a  case  of  that  descrip- 


The 

tion,  it  would  seem  to  foDov 
inevitably  (if  indeed  it  be  not 
apparent  from  the  curreot  of 
existing  authorities)  that  the 
rule  is,  as  was  contended  bj  the 
counsel  for  the  appellants  io  die 
principal  case,  an  absolute  nile 
of  construction,  and  not  one  de- 
pending for  its  application  on 
the  state  of  the  tesutor's  affiin, 
either  at  the  time  of  his  death 
or  at  any  other  period.  Indeed 
it  seems  difficult  to  undenuod 
how  it  should  ever  have  been 
considered  otherwise.  B^faitrr, 
Wetland  is  an  instance  in  which 
an  absolute  power  to  give  dis- 
charges for  the  purchase-money 
was  implied,  even  in  a  deed, 
from  the  nature  of  the  trusts 
to  be  performed.    And  in  esses 
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The  Vice-Chancellor  assents  to  tiie  correctness  of  this 
opinion  which  was  adopted  by  Lord  Langdale  in  Page 
^v.  Adams^  and  sanctioned  by  Lord  Cottenham  in  Eland 
*v.  JSland.  I  see  no  reason  to  depart  from  what'  I  then 
stated,  and  as  this  case  falls,  I  think,  within  the  same 
rule,  I  must  direct  the  judgment  to  be  reversed. 
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of  the  class  now  under  con- 
sideration, the  implication  of  a 
similar  power  amounts  to  no- 
thing more  than  attributing  to 
ihe  mind  of  the  testator  a  sense 
of  that  necessity  for  the  trustees' 


having  such  a  power  where  they 
are  directed  to  pay  debts,  which 
the  Courts  have  always  acknow- 
ledged, where  there  have  been 
debts  to  be  paid.  —  Note  by  Re^ 
porter. 
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JONES  V.  GEDDES. 

An  iiyunction  fTIHE  Plaintifl^  were  the  assignees  of  a  bankrapt,  who 
suggestion  of  ^^^  entitled  to  real  estates  in  Scotland^  which  he 

fraud,  to  re-     j^^j  charired  with  various  heritable  securities.    The  bill 

strain  a  party  "  . 

resident  in       prayed  that  a  heritable  bond,  one  of  those  securities, 

I^of^uting  a  bearing  date  a  few  months  before  the  bankruptcy,  and 

suit  in  the  alleged  to  have  been  executed  for  a  colorable  consider- 

sion  in  Scot-''  ation  and  in  fraud  of  the  creditors,  might  be  set  aside 

/and,  to  en-  and  delivered  up  to  be  cancelled,  and  that  the  Defend- 

force  &  \ctf^\. 

security  ants,  the  obligees,  who  were  resident  within  the  jurisdic- 

against  lands    ^Jq^,  might  be  restrained  by  injunction  from  prosecuting 

situate  in  tnac 

country,  was  a  process  of  ranking  and  sale  which  they  had  com- 
soIvXoi  tfc  inenced  in  the  Court  of  Session  for  the  purpose  of 
ground  that,     realising  their  security. 

although  the  qi. 

remedy  *  "^ 

afforded  by 

this  Court  in  cases  of  fraud  was  more  effectual  and  complete  than  in  the  Sootck 
Court,  the  question  between  the  parties  in  this  case  might,  upon  the  whde,  be 
more  conveniently  litigated,  and  with  a  more  conclusive  result,  tnere  than  here. 
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The  case  now  came  on  upon  a  motion  to  dissolve  an         1846, 
injunction  granted  by  the  Vice-Chancellor  of  England, 

The  affidavits  made  a  clear  case  for  an  injunction,  if 
the  property  had  been  situated  in  this  country ;  and  the 
argument  turned  upon  the  question  how  far  the  discre- 
tion of  this  Court,  in  the  exercise  of  its  jurisdiction  by 
injunction,  was  to  be  influenced  by  the  pendency  of  the 
proceedings  in  Scotland  and  the  effect  which  its  interfer- 
ence might  have,  in  certain  events,  upon  the  position  of 
the  Defendants  in  reference  to  those  proceedings. 

The  substance  of  the  affidavits,  bearing  upon  that 
pointy  will  be  seen  from  the  Lord  Chancellor's  judg- 
ment 

Mr.  James  Parker  and  Mr.  Colvile^  for  the  appeal 
motion. 

Mr.  Swanston  and  Mr.  Shapier^  contra. 


The  Lord  Chancellor.  Dee. 

The  assignees  in  this  case  are  entitled  to  the  estate 
subject  to  the  rights  of  the  persons  holding  heritable  secu- 
rities, and  among  others  to  the  rights  of  the  Defendants 
in  this  suit.  They  stand  in  this  respect  precisely  in  the 
same  situation  as  the  bankrupt  whom  they  represent. 
The  claims  may  be  enforced  against  the  estate  in  the 
hands  of  the  assignees  in  the  same  manner  as  if  it  still 
continued  in  the  bankrupt,  the  only  difference  being, 
that  by  the  bankruptcy  the  assignees  have  become  the 
owners  of  the  estate  instead  of  the  bankrupt,  and  will 
l)e  entitled,  when  the  estate  is  sold  under  the  process  of 

S  C  2  ranking 
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ranking  and  sale  to  the  surplus  after  payment  of  the 
charges  upon  it,  instead  of  the  bankrupt.  Under  diis 
process  the  validity  of  the  bond,  if  contested,  may  be 
tried  and  decided;  and  the  facts  relied  upon  by  the 
assignees  would  be  equally  arailable  to  defeat  the  claim 
in  the  Court  of  Session  as  in  this  Court  Bat  still,  as 
the  parties  reside  here,  the  Court  of  Chancery  has  juris- 
diction to  try  and  decide  the  question  of  fraud,  and,  if 
established,  to  order  the  instrument  to  be  deliTered  up 
to  be  cancelled ;  and  it  may  entertain  the  suit,  although 
the  proceeding  by  ranking  and  sale  has  already  been 
commenced  in  the  Court  of  Session. 


The  question  for  consideration  in  these  cases  is  by 
what  course  of  proceeding  would  justice,  under  all  the 
circumstances,  be  most  advantageously  administered. 

Now  it  is  said,  and  I  think  truly,  that  the  mode  of 
investigation  in  this  Court  is  more  efiectual  for  the  dis- 
covery of  fraud  than  in  the  Courts  of  Scotland,  sod, 
further,  that  this  Court  can  order  the  fraudulent  instni* 
ment  to  be  delivered  up  to  be  cancelled,  which  cannot, 
it  appears,  be  done  in  the  proceeding 'now  pending  in 
the  Court  of  Session. 

In  this  view  of  the  case  it  would  seem  proper  that 
the  injunction  should  be  sustained ;  and  if  it  were  certain 
that  the  fraud  would  be  established,  there  would,  as  it 
strikes  me,  be  no  inconvenience  in  this  course  of  pro- 
ceeding. But  as  this  possibly  may  not  be  the  case,  it 
will  be  proper  to  consider  what  will  be  the  efiect  of  re- 
straining the  parties  from  proceeding  in  ScoUandy  should 
the  validity  of  the  bond,  in  the  result  of  the  suit  here, 
be  established.  The  obligees  will  have  been  materially 
prejudiced  as  to  their  remedy  against  the  estate;  other 

heritable  creditors  might,  and,  according  to  the  asuai 

course, 
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course,  would,  be  substituted  in  the  ranking  and  sale  for 
those  deFendants,  who  would  be  considered  as  having 
withdrawn  their  claim,  and  the  proceedings  would  be 
<:&rried  on  by  them.  In  the  result  the  property  would 
be  sold  under  the  order  of  the  Court  of  Session,  and 
after  paying  the  creditors,  parties  to  that  process,  the 
surplus  would  be  handed  over  to  the  assignees.  Such 
appears  by  the  affidavits  to  be  the  usual  course,  and  it 
cannot  safely  be  assumed  that  the  Court  of  Session 
would,  under  the  circumstances  of  this  case,  depart  from 
its  ordinary  rules. 
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It  is  suggested,  indeed,  that  the  Court  of  Session 
might,  in  consequence  of  the  injunction,  order  the  pro- 
ceedings to  be  suspended  till  the  decision  of  the  suit  in 
this  Court  But  that  is  very  improbable,  because  it 
would  be  unjust  to  the  other  creditors,  whose  titles  are 
unimpeached,  to  delay  them  in  enforcing  their  just  rights 
until  the  decision  of  a  cause  with  which  they  have  no 
concern.  It  is  the  more  unlikely  that  the  Court  of 
Session  would  do  this,  when  it  is  considered  that  the 
proceedings  in  that  Court  were  prior  in  point  of  time  to 
the  institution  of  the  suit  here.  But,  even  supposing 
that  the  Court  of  Session  should  suspend  the  proceed- 
ings in  order  to  await  the  decision  of  this  Court,  and 
the  bond  should  be  established,  that  decision  would  not 
be  final.  The  validity  of  the  instrument  might  still  be 
questioned  by  the  parties  to  the  process  of  ranking  and 
sale  in  Scotland, 

Upon  the  whole,  then,  after  weighing  the  conveniences 
and  inconveniences  of  the  different  courses  to  be  adopted, 
I  think  it  is  not  advisable  to  interfere  with  the  proceed- 
ings in  the  Court  of  Session,  and  that  the  injunction 
ought,  therefore,  to  be  dissolved. 
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i^  3.  WHITWORTH  V.  GAUGAIN. 

Dec, 

Notwithstand-  riiHIS  was  an  appeal  by  the  Defendants  from  a 
1  &  2  Vict,  decree  of  Vice-Chancellor  Wigram  in  a  suit  bj  an 

r.lio.,  which  equitable  mortgagee  against  two  judgment  creditors  of 
judgment  the  the  mortgagor,  who  had  obtained  possession  of  the 
^dtoble"*       mortgaged  estate  under  elegits. 

charge  upon 

the  debtor  an  ^^^  details  of  the  case  are  fully  stated  in  Cr,  & 
equitable  Phill.  325.,  and  3  Hare,  416.    The  principal  authorities 

tainsl^  right    ^ ^^i^^  upon  in  the  argument,  will  be  found  in  the  Lord 

in  equity  to  Chancellor's  judirment.  The  other  authorities  men- 
enforce  his  .  ,  .      m  J-  t 

security  tioned  in  Mr.  Hare  s  report  were  also  referred  to. 

against  the 

title  of  a 

creditor  under        Mr.  Romilly  and  Mr.  Whitworth  appeared  in  support 

ySS    of  the  decree. 

though  the 

latter  may  jyf  r.  WaUcer,  Mr.  Russell,  and  Mr.  TerreU,  for  the 

nave  acquired 

the  legal  Appellants. 

seisin  and 

possession  of  — ^— ^— ^— — 

the  land 

elegit  without       The  Lord  Chancellor. 

notice  of  the 

mortgage.  This  is  an  appeal  from  a  decree  of  Vice-ChaDcdIor 

Wigranu  The  only  question  is  whether  the  equitable 
mortgagee  in  this  case  is  entitled  to  priority  over  the 
elegits  and  judgments.  The  equitable .  mortgage  was 
created  by  the  deposit  of  title  deeds,  accompanied  by  a 
memorandum  stating  that  they  were  deposited  to  secure 
the  repayment  of  money  lent,  and  containing  an  engage- 
ment to  execute,  iP  required,  a  legal  mortgage  of  tbe 
premises.  The  judgments  were  obtained  several  months 
after  the  date  of  the  deposit.  Elegits  were  sued  out) 
and  the  Sheriff  delivered  legal  seisin  of  the  premises. 

Upon 
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Upon  this  the  tenants  attorned.     The  Defendants  had        1846. 
no  notice  of  the  equitable  mortgage.     The  bill  prayed,    WhTJ^^*""^ 
among  other  things,  that  the  Plaintiffs  might  be  de-      _    o. 
dared  to  have  an  equitable  mortgage  upon  the  pre- 
mises, and  to  be  entitled  to  priority  over  the  elegits  and 
judgments. 

By  the  equitable  mortgage  the  Plaintiffs  acquired  a 
special  lien  upon  the  property :  they  might,  through  the 
medium  of  this  Court,  have  compelled  a  sale  of  it  for 
the  payment  of  their  debt,  or  they  might,  by  virtue  of 
the  engagement  for  that  purpose,  have  obliged  their 
mortgagor  to  convert  the  equitable  into  a  legal  mort* 
gage.  The  Plaintiffs  had  thus  an  interest  in  the  pre- 
mises to  the  amount  of  their  debt,  and  just  as  strong 
an  interest,  to  use  the  words  of  L.  C.  B*  Richards^  in 
Casberd  v.  The  Aitomeff-General  (a),  as  if  a  mortgage 
had  been  executed.  What,  then,  in  this  case  would  be 
the  effect  of  the  judgments  and  the  elegits  ? 

It  will  be  proper  to  consider  the  question,  first,  as  it 
would  have  stood  if  the  recent  Act,  1  &  2  VicL  c.  1 10., 
had  not  been  passed,  and,  secondly,  with  reference  to 
the  provisions  of  that  statute. 

A  judgment  has  relation  to  the  time  when  it  is  entered 

up.     It  will  not  affect  any  hon&  Jide  conveyance  made 

for  value  before  that  time,  for  it  only  attaches  upon  that 

which  is  then,  or  afterwards  becomes,  the  property  of  the 

debtor.     But  the  rule  is  not  confined  to  that  which  was 

his  property  at  law.     If  it  is  charged  in  equity  before 

the  entry  of  the  judgment,  the  judgment  will  not  affect 

such  charge. 

It 

(a)  6iVicr,4lL 
3  C  4 
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Whitwoeth 

V, 

Gaugain. 


It  can  only  attach  upon  the  interest  which  remains  in 
the  debtor,  viz.  the  legal  estate  subject  to  the  equitable 
charge.  Upon  a  judgment  obtained  against  a  mere 
trustee  a  Court  of  Equity  would  never  permit  the  trust 
property  to  be  applied  in  satisfaction  of  the  jadgment; 
and  for  the  same  reason,  if  the  property  is  subject  to  a 
trust  short  of  its  full  value,  the  judgment  can  only  in 
equity  affect  that  which  remains  after  the  trust  is  satis- 
fied, for  this  alone  is  the  property  of  the  debtor.  In 
the  case  put  by  the  Vice-Chancellor  of  an  estate 
charged  with  the  payment  of  debts  or  legacies,  the 
creditor  of  the  owner  of  the  estate  so  charged  would  not 
be  allowed  to  sweep  away  the  whole  property,  and 
defeat  the  claims  of  the  creditors  and  legatees.  Man; 
other  similar  cases  might  be  stated  shewing  that,  as  well 
in  the  instance  not  merely  of  express  trusts,  bat  of 
trusts  in  the  view  of  a  Court  of  Equity,  the  judgment 
creditor  can  take  only  what  remains  in  the  trustee  after 
satisfying  the  trusts  with  which  the  property  is  charged. 
No  substantial  distinction  can  be  drawn  between  cases 
of  this  nature  and  that  of  an  equitable  mortgagee  whose 
interest  in  the  property  is  recognised  in  a  Court  of 
Equity,  and  is  as  complete  and  as  sacred  as  that  of  the 
mortgagor.  The  case  of  Burgh  v.  Francis  (a),  was  that 
of  a  mortgage  in  fee,  without  livery.  The  mortgagor 
died.  Judgments  were  obtained  against  the  heir  upon 
the  bond  debts  of  the  father.  Upon  a  bill  filed  by  d>e 
mortgagee,  it  was  decreed  that  ^*  the  heir  should  make 
a  conveyance  to  the  mortgagee,  and  that  he  should  hold 
till  redemption  discharged  of  the  judgments."  Lord 
Nottingham  held  *'  the  heir  to  be  a  trustee  of  the  land 
descended  charged  with  the  equity  of  the  mortgage." 
The  equitable  mortgage  in  that  case  was  preferred  to 
the  judgments.     So  in  the  Fomm  Romanum  (i),  it  is 

said 


(a)  3  Swanst»  536.  n. 


(6)  P.  228. 
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said  that,  **if  A.  takes  a  mortgage  by  a  defective  con-        1846. 

veyance,  and  B.  afterwards  obtains  judgment  upon  a    _J"^^^^^^ 

bond  debt  against  the  mortgagor,  and  so  extends  the  v. 

mortgaged  lands,  there  a  Court  of  Equity  will  relieve 

A.  and  oblige  B.  to  supply  the  defect  in  the  mortgage. 

For  in  this  case  B.  was  only  a  bond  creditor,  and  his 

original  security  was  only  in  personam^  and  therefore 

when  he  betters  his  security  by  a  judgment  in  renij  yet 

this  shall  only  be  a  lien  upon  the  land,  as  it  was  in  pos* 

session  of  the  mortgagor  or  his  heir,  and  that  is  subject 

to  a  mortage  defective  at  law,  but  which  was  good  in 

equity."     In  the  case  of  Finch  v.  the  Earl  of  WincheU 

sea  (a),  it  was  said  that  **  if  one  contracted  to  buy  an 

estate   and  paid  his  purchase  money,  and  afterwards 

the  person  who  agreed  to  sell  acknowledged  a  judgment 

or  statute  to  a  third  person  who  had  no  notice,  yet  the 

judgment  should  not  in  equity  affect  the  estate,  because, 

from  the  time  of  the  articles  and  payment  of  the  money, 

the  person  agreeing  to  sell  would  be  only  a  trustee 

for  the  iotended  purchaser ;"  which  was  admitted  and 

affirmed  by  the  Lord  Chancellor. 

If  such,  then,  be  the  effect  of  the  judgment,  how  does 
the  elegit  operate  ?  By  stat.  13  Ed.  1.  c.  18.,  "  when  a 
debt  is  reeovered,  the  sheriff  shall  at  the  election  of  the 
Plaintiff  deliver  to  him  alt  the  chattels  of  the  debtor, 
and  a  moiety  of  his  land,  until  the  debt  be  levied  by  a 
reasonable  extent."  The  land  of  which  a  moiety  is  to 
be  delivered,  is  the  land  that  is  bound  by  the  judgment. 
The  judgment  and  the  writ  are  in  this  respect  co- exten- 
sive. If  this  is  so  in  law,  it  is  equally  so  in  equity.  The 
equitable  interests  which  prevail  against  the  judgment, 
prevail  equally  against  the  writ.  The  land  taken  will, 
in  the  handsof  the  judgment  creditor,  be  liable  to  all  of 

the 

(a)  1  P.  Wms,  277. . 
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1846*        the  equities,  to  which  it  was  subject  in  the  bands  of  the 

Whitworth    ^®^^''»  ^  ^^^  "^'  bound  by. the  judgment    It  would 

V.  be  of  no  avail  to  protect  equitable  interests  against  t 

judgment,  if  they  were  not  also  protected  against  the 

j  execution  founded  upon  the  judgment.     In  the  case  of 

Casberd  v.  the  Aliomey  General  (a),  an  equitable  mort- 
gage was  allowed  to  prevail  against  an  extent  at  the 
suit  of  the  Crown.  It  is  true  that  in  that  case  the  Crown 
was  not  in  possession  of  the  legal  estate,  and  the  Chief 
Baron  Richards  considered  that  if  the  legal  estate  had 
been  in  the  Crown  there  would  have  been  a  difficulty  in 
doing  justice  to  the  Plaintifi^  because  there  are  no 
equities  against  the  Crown.     But  it  is,  I  think,  clear, 

I  from  the  course  of  the  learned  Judge's  observations,  that 

where  the  difficulty  did  not  exist,  that  is,  in  a  case  between 
subject  and  subject,  the  possession  of  the  legal  estate 
would,  in  his  judgment,  have  made  no  difTerence,  and 
that  the  execution  creditor  would  have  held  the  estate 
subject  to  the  equity,  and  as  a  trustee  for  the  equitable 
mortgagee.  In  Prior  v.  Penpraze  (6),  which  was  the 
case  of  a  defective  conveyance  upon  a  sale  by  the 
ancestor  of  the  Defendant,  a  bill  was  filed  against  the 
heir  and  another  to  supply  the  defect,  and  to  restrain  a 
creditor,  who  had  obtained  judgment  after  the  sale,  from 
suing  out  an  elegit.  The  creditor  demurred  to  the  bill, 
but  the  demurrer  was  over-ruled  by  the  Court.  In  the 
passage  from  the  Forum  Bomantim^  to  which  I  have 
already  referred,  and  where  it  is  said  that  the  Court 
would  give  relief,  the  case  put  is  that  of  a  judgment  fol- 
lowed by  an  execution  under  which  the  lands  had  been 
actually  extended.  In  these  cases  the  execution  cre- 
ditor, although  he  obtains  the  legal  estate,  holds  it 
subject  to  all  such  equities  as  are  not  affected  by  the 

judgment. 

The 

(fl)  6  Price,  41 1.  (A)  4  Price,  99. 
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The  same  rule  holds  in  the. case  of  an  extent  against        1846. 
the  goods  of  a  debtor  to  the  Crown;  and  equitable   «J^**^^^^^ 
interests  in  those  goods  are  respected.     Many  instances  «. 

are  referred  to  by  PaUeson  J.  in  delivering  his  opinion 
in  the  House  of  Lords  in  the  case  of  Giles  ▼.  Graver,  (a) 
''It  is  conceded,"  he  says,  'Hhat  tiie  Crown  cannot 
avoid  an  equitable  mortgage,  or  the  lien  of  a  factor,  or 
of  a  wharfinger,  or  a  bond  fide  assignment  in  trust  for 
the  benefit  of  creditors,  or  any  other  similar  assignment 
or  charge,  because  they  are  created  when  the  debtor  has 
legal  authority  and  power  to  create  them,  and  they 
attach  upon  the  goods  before  the  interest  of  the  Crown ; 
and  the  Crown  can  only  take  the  goods  subject  to  such 
liabilities  as  the  debtor  has  legally  created." 

In  the  argument  on  the  part  of  the  Defendant,  the 
case  was  put  upon  the  footing  of  a  purchaser  for  value 
without  notice,  who  would  be  preferred  to  a  prior 
equitable  mortgagee.  But  a  distinction  in  this  respect 
has  always  been  made  between  a  judgment  obtained 
without  notice  of  a  previous  charge,  and  a  purchase  or 
mortgage.  In  the  case  already  mentioned  of  Burgh  v. 
FranciSf  judgments  had  been  obtained,  but  they  were 
not  allowed  to  prevail  against  the  Plaintiff's  equity. 
"A  purchaser  without  notice  of  the  trust,"  Lord 
Nottingham  observed,  ''  may  be  free,  but  an  incum- 
brance "  (speaking  of  the  judgments)  *'  is  not  like  a 
sale."  The  learned  author  of  the  Forum  Bomanwn 
expresses  himself  to  the  same  effects  *<  In  the  case  of  a 
judgment  creditor,"  he  says,  ^*  the  original  security  was 
only  personal,  and  a  Court  of  Equity  will  not  suffer  the 
person  that  originally  lent  upon  the  security  of  land  to 
have  the  security  destroyed  by  one  who  did  not  lend 

upon 
(a)  6  BUgh,  N,  S,  292. 
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1846.  upon  that  security."     This  distinction  is  also  taken  in 

-.r*"^^*"^  the  case  of  Brace  v.  The  Duchess  of  Metrlbarouskia^ 

Whitivorth  ,        •  '^   \  P 

».  in-  Taylor  v.  Wheeler  (b\  in  Sir  Simeon  Siuarfs  Case  (r), 

®^"°^"'-  and  in  many  other  cases. 


'  The  remaining  point  relates  to  the  recent  statute 
]  &  2  Vict.  c.  1 10.9  and  to  its  effect  upon  this  question. 
The  object  of  the  Act  was  to  give  to  creditors  more 
effectual  remedies  against  the  estate  of  their  debtors. 
Accordingly,  in  the  clause  respecting  the  degit^  it 
enables  the  sheriff  to  deliver  the  whole  instead  of  a 
moiety  of  lands  of  the  debtor ;  and  the  writ  is  extended 
to  copyhold  lands,  and  other  descriptions  of  real  pro- 
perty not  included  in  the  statute  IS  Ed.  I.  c.  18.  But 
though  the  operation  of  the  writ  is  rendered  more  ex- 
tensive against  the  property  of  the  debtor,  it  does  not 
appear  that  the  equitable  interests  in  the  property  so 
taken  in  execution  are  afiected  by  the  act,  or  that  the 
law  in  this  respect  has  been  varied.  **  The  sherifl^''  it  is 
enacted,  '^  may  make  and  deliver  execution  of  the  lands 
&c.  therein  mentioned,  in  like  manner  as  he  may  now  do 
of  one  moiety  of  the  lands,  of  any  person  against  whom 
a  writ  of  elegit  is  sued  out"  The  effect  of  the  execntion 
of  the  writ  upon  the  equitable  interests  to  which  the 
land  may  be  subject  remains  the  same  as  before  the 
passing  of  the  Act.  The  only  other  clause  material  to 
be  adverted  to  is  that  which  relates  to  judgments.  It  is 
enacted,  '^That  a  judgment  shall  operate  as  a  charge 
upon  the  property  therein  described,  to  which  the  debtor 
shall  at  the  time  of  entering  up  the  judgment,  or  at  any 
time  afterwards,  be  entitled  for  any  estate  or  interest 
whatever  at  law,  or  in  equity,  or  over  which  he  shall 
have   an   unfettered  power  of  disposing  for  his  own 

benefit." 


(a)  2  P.  Wms.  491. 
(6)  2  Veni,  564. 


(c)  Cited  3  Vcs,  576. 
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beneGt."      It   is  also   enacted,    *^  That  the  judgment        1846. 

creditor   shall   have   the  same  remedy  in  a  Court  of  ^T^"^^'"^^ 
.  .  •'  Wbitworth 

Equity  against  the  property  so  charged,  as  if  the  charge  v. 

had  been  made  by  an  agreement  in  writing."  The  effect     Gauoain. 
of  this  statute  is  not  only  to  make  the  judgment  attach 
upon  property  which  was  not  before  bound  by  it,  but 
also  to  give  it  the  force  of  an  express  charge.     With 
respect  to  the  former  provision,  although  the  judgment 
may  affect  a  greater  extent  of  property  belonging  to  the 
debtor,  there  is  nothing  to  vary  the  rule  as  to  the  equi- 
ties to  which  the  property  may  be  liable.     The  whole 
beneficial  interest  of  the  debtor  is  bound,  not  the  bene- 
ficial interest  which  a  stranger  may  have  in  the  property. 
For  by  this  same  clause  it  is  provided  that  any  equitable 
interest  in  land  to  which  the  debtor  may  be  entitled 
shall  be  bound  by  the  judgment,  which  implies  that  the 
judgment  shall  not  bind  an  equitable  interest  in  another 
party.     The  statute  treats  the  legal  estate  as  separate 
from  the  equitable  interest,  and  makes  each  of  them 
subject  to  the  judgments  against  their  respective  owners. 
When,  therefore,  it  is  enacted  that  the  judgment  shall 
operate  as  a  charge  upon  the  estate,  this  must  mean  a 
charge  upon  the  beneficial  interest  of  the  debtor.     If  he 
has  a  legal  estate  subject  to  an  equity,  it  will  be  a  charge 
upon  the  estate  subject  to  the  same  equity ;  in  the  case 
of  an  equitable  estate  it  will  be  a  charge  upon  the  equit- 
able interest ;  any  other  interpretation  would  put  every 
equitable  interest  at  the  mercy  of  the  owner  of  the 
legal  estate.     It  does  not  appear  to  me,  therefore,  that 
the  conclusion  to  which  I  should  have  come  4e  in  this 
case,  independently  of  the  recent  Act,  is  at  all  varied  by 
the  provisions  of  that  statute. 

A  similar  question,  I  am  informed,  came  before  the 
Lord  Chancellor  of  Ireland  (Sir  Edward  Sugden)  in  the 
course  of  last  Trinity  Term,  in  the  case  of  Abbott  v. 

fatten. 
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Whitworth 
Oauoaik. 


Straiten.  The  case  is  not  yet  published ;  but  I  bave  a 
note  from  one  of  the  gentlemen  who  reports  the  cases 
in  the  Irish  Court  of  Chancery,  in  which  he  says  that 
the  Chancellor,  in  referring  to  Wkitworth  y.  Gm^oin^ 
said,  ^*  I  entirely  agree  with  the  conclusion  to  which  the 
Vice-Chancellor  {Wigram)  has  come  in  that  case,  and 
have  never  myself  entertained  any  doubts  upon  the 
point/* 


The  appeal  must  be  dismissed  with  costs. 
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The  ATTORN  EY.GENERAL  v.  The   Earl  of 

STAMFORD. 

^T^HIS  was  an  information  filed  against  the  trustees  tutes  of  a^ee 

"^  of  the  Free  Grammar  school  at  Manchester^  and  grammar 

1     Ti      1  .  J  TT  1  r  .1.  •        school  found- 

agamst  the  Head  master  and  Usher  of  the  same^  praymg  ^d  at  Jfon- 

for  an  account  and  a  reference  to  the  Master  of  this  oft^«'«' in  the 
Court  to  settle  a  scheme  for  the  future  management  of  ynL,  it  was 
the  charity,  having  regard  to  its  augmented  revenues  P^vided  that 

and  and  usher 
should  be  ap- 
pointed, with  certain  stipends  payable  out  of  the  revenue  of  the  charity,  who  were  to 
teach  freely  and  indifferently  any  male  child  who  should  come  to  the  school  from  what- 
ever county  or  shire  without  any  money  or  other  reward  whatever,  except  only  the 
said  stipends — one  of  which  scholars  was  to  be  appointed<by  the  head  master  to  teach 
the  in&nt  scholars  (infantes)  their  A,  B,  C,  primer  ,and  sorts  till  they  began  gram- 
mar. The  surplus  income  of  the  charity,  when  it  exceeded  a  certain  sum,  which 
was  to  be  kept  as  a  reserve,  was  to  be  applied  in  exhibitions  for  the  scholars  at  the 
Universities  of  Oxford  and  Cambridge.  Vacancies  in  the  body  of  trustees,  who  were 
twelve  in  number,  were  to  be  filled  up  from  among  honest  men  of  the  parish  of 
Manchester  ;  and  there  was  a  power  to  the  trustees  Tor  the  time  bdng  to  augment, 
expound,  and  reform  all  such  of  the  original  statutes  as  concerned  the  school- 
master, usher,  and  scholars.  The  revenue  of  the  charity  having  of  Ute  years  greatly 
increased,  and  an  information  having  been  filed  for  a  new  scheme,  it  appeared  that 
for  upwards  of  a  century  past  some  of  the  trustees  had  been  elected  from  acQacent 
parishes  and  counties;  and  that  for  a  like  period  the  two  masters  had  been  allowed 
to  take  boarders,  who  had  participated  indiscriminately  with  the  other  scholars  in 
the  exhibitions  and  other  benefits  of  the  charity.  The  trustees  had  also  sanctioned  a 
regulation,  by  which  boys  under  six  years  of  age,  and  unable  to  read,  were  excluded 
from  the  school. 

By  the  decree  of  Lord  Chancellor  CoUenham^  it  was  referred  to  the  Master  to 
settle  a  scheme  with  the  following  declarations.  1.  That  in  future  appointments 
of  trustees  regard  was  to  be  had  to  the  qualifications  req|uired  by  the  statutes. 
2.  That  all  boys  who  were  of  an  age  to  be  capable  of  receivmg  instruction  were  to 
be  admitted.  3.  That  boarders  were  not  in  future  to  be  eligible  to  exhibitions,  or 
to  derive  any  benefit  from  the  funds  of  the  charity  in  any  manner  by  which  the  ex- 
penditure of  such  funds  might  be  increased. 

On  a  rehearing  before  Lord  Chancellor  Lyndhtartt,  it  was  held  that  there  was  no 
ground  for  excluding  boarders  from  the  benefit  of  the  charity.  The  third  declar- 
ation was  accordingly  struck  out,  and,  in  lieu  of  it,  a  reference  directed  to  the  Master 
to  inquire  on  what  conditions,  and  subject  to  what  restrictions,  the  masters  were 
to  be  allowed  to  receive  boarders  in  their  houses. 

The  Attorney- General  ou^ht  to  be  a  party  to  all  inquires  before  the  Master, 
under  the  52  G,  3.  c.  10 1.  (Sir  S,  Romillya  Act),  and  any  proceedings  taken  in  his 
absence  are  irregular. 
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1839.  and  to  the  altered  circumstances  of  the  town,  and  for 

^^J  the  appointment  of  new  trustees  in  the  room  of  some 

Attorney-  of  the  Defendants,  who  were  alleged  not  to  be  qualified 

ENERAL  jjj^  ^1^^  office  according  to  the  provisions  of  the  found- 

The  Earl  of    alion  deed. 
Stamford. 

By  that  deed,  which  was  a  deed  of  feoffment,  bear- 
ing date  in  the  I6tb  Henry  VIII.,  after  reciting  diat 
Hugh  Oldham^  late  Bishop  of  Exeter^  ^^  for  the  good 
mind  which  he  had  and  bore  to  the  county  of  Lan- 
caster^  considering  that  bringing  up  children  in  learn- 
ing and  good  manners  was  the  means  to  have  good 
people  there,  and  that  the  liberal  science  and  art  of 
grammar  was  the  ground  and  foundation  of  all  other 
liberal  arts  or  sciences,  without  which  the  others  could 
not  probably  be  had,  for  the  science  of  grammar  was 
the  gate  by  which  all  others  were  known,  in  diversity 
of  tongues  and  speeches ;  but  that,  from  the  great 
poverty  of  the  common  people  there,  as  also  for  lack  of 
schoolmasters  and  ushers,  the  children  in  the  same 
county,  having  pregnant  wit,  had  been,  for  the  most  part, 
brought  up  idly,  and  not  in  virtue,  learning,  education, 
and  good  manners,"  he,  the  Lord  Bishop,  at  his  own  costs 
and  charges,  had,  within  the  said  town,  built  a  house 
adjoining  to  the  College  of  Manchester^  for  a  Free 
School,  there  to  be  kept  for  ever,  and  to  be  called  the 
Manchester  School ;  and  had  also,  at  his  own  expense, 
purchased  other  premises,  which  he  had  conveyed, 
together  with  the  said  school-bouse,  to  Hugh  Bexvyke 
and  Joan  Bexwycke  and  their  heirs,  to  be  disposed  and 
converted  to,  and  for  the  continuance  of,  the  teaching 
and  learning  to  be  had  and  taught  in  the  same  school: 
It  was  witnessed  that  the  said  Huffh  and  Joan  gave  and 
granted  the  said  premises,  and  also  divers  others 
therein  described,  of  which  they  were  seised  to  their 
own  use,  to  twelve  persons  therein  named,  and  their 
heirs  for  ever,  to  the  use  and  intent  that  they  should 

perform, 
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perform,  fulfil  and  observe  all  the  acts,  ordinances,  pro* 
visions  and  constitutions  contained  in  the  schedule 
thereto  annexed. 

By  the  regulations  contained  in  the  schedule,  it  was, 
amongst  other  things,  provided  that  there  should  be  a 
High  master  and  an  Usher  for  the  school,  having  suffi- 
cient literature  and  learning  to  teach  children  grammar 
after  the  form  and  manner  then  in  use  in  the  school  of 
'Banbury  in  Oxfordshire^  or  after  such  use  and  manner 
as  should  thereafter  be  ordained  universally  throughout 
the  province  of  Canterbury:  the  High  master  and 
Usher  to  be  appointed  by  the  said  Hugh  and  Joan 
during  their  joint  lives,  and  the  life  of  the  survivor, 
and  after  the  death  of  the  survivor,  by  the  president  for 
the  time  being  of  Corpus  Christ  CoUegej  Oxford^  and  in 
default  of  appointment  by  him  within  one  month  after  a 
vacancy,  then  by  the  Warden  of  the  College  of  itfan- 
chesier.  That  every  schoolmaster  and  usher  should 
teach  freely  and  indifferently  every  child  and  scholar 
coming  to  the  school,  without  any  money  or  other 
reward  whatsoever,  except  only  their  stipends,  which 
were  to  be  10/.  a  year  for  the  High  master,  and  5/.  a 
year  for  the  Usher.  That  the  High  master  for  the  time 
being  should  always  appoint  one  of  his  scholars,  as  he 
should  think  best,  to  instruct  and  teach,  in  one  end  of 
the  school,  all  infants  (infantes),  that  should  come  there 
to  learn  the  A,  B,  C,  Primer  and  Sorts  till  they  began 
in  grammar,  such  scholar  to  be  changed  every  month. 
That  no  scholar  or  infant  of  whatever  county  or  shire 
soever,  being  a  male  child,  should  be  refused  admission 
to  the  school,  except  he  had  some  horrible  contagious 
disease,  or  other  infirmity,  to  be  judged  of  by  the 
Warden.  That  every  scholar,  at  his  first  admission, 
should  pay  the  sum  of  Id*  towards  cleaning  the  school, 
and  have  his  name  entered  in  a  book,  which  was,  every 

Vol.  I.  S  D  third 


18S9. 


The 

Attornby- 

Gbnbral 

The  Earl  of 
Stamford. 
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1889.  third  year,  to  be  delivered  to  the  Warden,   *^  to  the 

^'^^^^^  intent   that   it  should   always   appear   who  had  been 

Attornbt-  brought  up  in  the  school,  and  so  they  to  have  exbi* 

Gbnbral  jjjjj^^g  j^  O^orrf  and  Cambridge  as  after  provided."  The 

The  Earl  of   surplus  revenue  of  the  charity  property,  after  paying 
^*"'^*'**    the  stipends  of  the  masters,  and  the  other  necessary 
outgoings,   was  to  be   accumulated   until   it  reached 
the  sum  of  20/.,  after  which  the  annual  surplus  was 
to  be  given  '*  to  the  exhibitions  of  scholars  yearly  at 
Oxfbfd  and  Cambridge^  who  had  been  taught  in  die 
school,  by  the  discretion  of  the  Warden  and  the  High 
master  for  the  time  being ;  but  so  that  no  scholar  should 
have  yearly  above  265.  8</.,  and  that  till  such  time  as  he 
should  have  some  promotion  by  fellowship  of  some 
College  or  Hall,  or  other  exhibitioui  to  the  amount  of 
seven  marks."   It  was  also  provided  that  future  vacancies 
in  the  number  of  the  trustees  should  be  filled  up  ^from 
among  honest  gentlemen  and  honest  persons  of  the  parish 
of  Manchester^*  {a)    Lastly,  it  was  provided  that,  *'  inas- 
much as  in  time  to  come  many  things  might  survive  and 
grow  by  sundry  occasions  and  causes,  which,  at  the 
making  of  these  acts  and  ordinances,  was  not  possible 
to  call  to  mind,  the  trustees,  from  time  to  time,  when  need 
should  require,  calling  to  themselves  discreet  learned 
counsel,  and  men  of  good  literature,  should  have  fiill 
power  and  authority  to  augment,  expound,  and  reform  all 
such  of  the  said  acts  find  ordinances  only  concerning  the 
Schoolmaster,  Usher,  and  Scholars,  for  their  and  eve^ 
of  their  offices  concerning  the  said  school  for  ever." 

The  charity  estates  having  in  the  course  of  the  last 
century  greatly  improved  in  value,  additions  were  from 
time  to  time  made  to  the  salaries  of  the  masters ;  and 
two  assistant  masters  were  appointed  with  salaries;  and 

twelve 

(a)  Some  of  the  original  true-     therein  described  as  resident  io 
tees  named  in  the  deed  were     other  parishes  and  counties. 
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twelve  exhibitions,  of  60/.  each,  were  founded :  notwith- 
standing which  additional  outgoings  there  remained,  of 
late  years,  a  considerable  surplus  income,  which  was  in- 
vested and  suffered  to  accumulate. 

In  the  year  1832,  the  accumulations  then  amounting 
to  about  120,000/.  in  the  S  per  cents.,  the  trustees  ob- 
tained an  order  upon  a  petition  presented  under  Sir  Samu^/ 
BomiUya  Act,  by  which  it  was  referred  to  the  Master  to 
settle  a  new  scheme  for  the  management  of  the  school, 
and  to  inquire  whether  it  would  be  for  the  benefit  of  the 
charity  that  any  and  what  addition  should  be  made  to 
its  establishment,  and,  in  case  any  surplus  income  should 
remain  afier  providing  for  instruction  in  the  learned 
languages,  in  what  manner  such  surplus  should  be  ap- 
plied, and  whether  it  would  be  proper  that  the  school 
buildings,  which  were  then  old  and  dilapidated,  should 
be  rebuilt  or  repaired,  and  whether  any  and  what  ad- 
ditions should  be  made  thereto. 


1839. 


The 

Attorney- 

Gbneral 

o. 
The  Earl  of 
Stamford. 


When  that  order  was  obtained  the  condition  of  the 
school  and  of  the  charity  was  this :  —  The  school-house, 
which  was  built  in  1776  on  the  site  of  that  mentioned  in 
the  foundation  deed,  consisted  of  two  rooms,  the  one 
called  the  Upper  School,  in  which  instructions  were  given 
by  the  High  master.  Usher,  and  their  two  Assistants  in 
the  learned  languages ;  and  the  other,  called  the  Lower 
School,  to  which  any  boys  of  six  years  old  and  upwards 
were  admitted  who  could  read  English,  and  where  they 
were  instructed  by  another  master  in  English  reading 
and  the  rudiments  of  Latin,  until  they  acquired  sufficient 
proficiency  to  take  their  place  in  the  Upper  School ;  the 
scholars  both  of  the  upper  and  lower  schools  having  the 
opportunity  of  receiving  instruction  in  writing,  arithme- 
tic, and  mathematics,  but  not  gratuitously,  such  instruc- 
tion not  having  been  considered  to  be  within  the  sphere 

3  D  2  of 
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1 839.  of  studies  at  a  Grammar  School.     The  High  master,  the 

^■^I^X^^^^  Usher,  and  the  Assistant  masters,  whose  salaries  from  the 

Attornbt-  charity  were  respectively  500/.,  250/.,  1702.,  and  }$5l^ 

General  Jj^ j  ^||  f^^  ^^^^  y^^^  j^^^j  permitted  by  the  trustees  to 

The  Earl  of  take  boarders  in  their  houses,  who  were  instructed  along 
AMPOED.  ^j jj^  ^jj^  other  scholars,  the  whole  number  of  scholars  of 
both  kinds  being  about  200.  The  gross  revenue  of  the 
charity  estates  and  property  was  about  4500/.,  incIadiDg 
the  dividends  of  the  stock ;  and  the  average  surplus  for 
the  last  three  years,  after  paying  the  salaries  of  the 
masters,  the  exhibitions,  of  which  there  were  twelve  of 
60/.  a  year  each,  and  other  outgoings,  was  about  2800/. 

The  scheme  which,  under  these  circumstances,  was 
adopted  by  the  Master,  and  subsequently  confirmed  bj 
the  Court,  made  provision  out  of  the  surplus  income  of 
the  charity  for  gratuitous  instruction  in  writing,  arith- 
metic, mathematics,  natural  philosophy,  and  modern 
languages;  and  also  for  the  gradual  formation  of  a 
library,  and  a  collection  of  scientific  instruments  for  the 
use  of  the  school :  and  a  sum  not  exceeding  10,000il 
was  allowed  out  of  the  accumulated  fund  for  rebuildiog 
the  High  master's  house  and  the  school-bouse,  with  such 
additional  rooms  as  might  be  required  for  carrying  ioto 
effect  the  more  extended  system  of  education  then  pro- 
posed. Sanction  was  also  given  to  the  continuance  of 
the  practice,  of  the  High  master  and  Usher  and  their 
Assistants  taking  a  limited  number  of  boarders  in  their 
respective  bouses.  And  it  was  provided  that  all  bojs 
of  the  age  of  six  years  and  upwards  should  be  eligible  to 
become  scholars,  and  should'  be  allowed  to  remain  at  the 
school  up  to  the  age  of  twenty.  The  salaries  of  the  High 
master.  Usher,  and  Assistants  were  slightly  increased, 
provision  was  made  for  the  awarding  of  premiums  to  the 
scholars  for  proficiency  and  good  conduct  in  the  school, 

and  the  exhibitions  were  continued  at  their  actual  number 

and 
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and  amount ;  with  certain  regulations  respecting  the  an* 
nual  examination  of  candidates  for  them,  with  a  view  to 
secure  impartiality  in  the  election ;  both  the  premiums 
and  the  exhibitions  being  open  alike  to  boarders  as  well 
as  free  scholars. 

The  present  information  was  filed,  on  the  lelation  of 
several  residents  within  the  parish  of  Manchester^  about 
two  years  after  the  Master's  report  had  been  confirmed, 
and  when  the  High  master's  house  was  nearly  completed. 
The  ground  on  which  it  sought  to  disturb  the  scheme 
so  recently  sanctioned  by  the  Court  was,  that  the  pro- 
ceedings which  had  resulted  therein  had  been  conducted 
in  the  absence  of  the  Attorney-General,  who,  as  it  ap- 
peared from  the  Master's  report,  had  not  been  repre- 
sented before  him ;  so  that  the  whole  matter  had  been 
left  in  the  hands  of  the  trustees,  several  of  whom  were 
noblemen  and  country  gentlemen  not  resident  in  the 
town  or  parish  o^  Manchester^  and,  for  that  reason,  as  the 
information  submitted,  not  only  imperfectly  acquainted 
with  the  circumstances  and  wants  of  the  inhabitants^ 
but  absolutely  disqualified  for  the  office  of  trustee. 

With  respect  to  the  merits  of  the  scheme,  the  in- 
formation charged  that  it  was  neither  suited  to  the 
wants  and  character  of  the  inhabitants  of  Manchester, 
who  were  for  the  most  part  engaged  in  mercantile  pur- 
suits, nor  consistent  with  the  expressed  object  and  de- 
sign of  the  founders :  that  what  was  intended  to  be  a 
Free  Grammar  school  for  the  daily  instruction  in  useful 
learning  of  the  sons  of  the  inhabitants  of  Manchester 
and  its  vicinity,  of  all  ranks  and  classes,  had  been  con- 
verted into  a  scholastic  establishment  resembling  the 
great  public  schools  in  which  the  system  of  education 
was  adapted  almost  exclusively  to  the  wealthier  classes : 
that  the  practice  of  taking  boarders  who  paid  for  their 

3  D  S  education 
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Attornbt- 

Gbneral 

The  Earl  of 
Stamford. 
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1 839.        education  was  a  breach  of  the  regulation  which  forbade 
r^^^     ^^^  master  to  take  any  payment  or  gratuity  from  the 

Attornbt.    scholars,  and  that,  at  all  events,  boarders  were  not  en- 
^  titled  to  enjoy  the  exhibitions  or  other  benefits  of  the 

The  Earl  of    charity,  although,  in  fact,  they  had  enjoyed  them  in  a 
much  greater  proportion  than  the  free  scholars:  that 
the  sum  allowed  for  rebuilding  the  High  master's  house 
was  excessive,  inasmuch  as,  but  for  the  practice  of  taking 
boarders,  a  much  smaller  house  would  have  sufficed. 
It  further  charged  that  children  under  six  years  of  age, 
or  who  were  unable  to  read,  ought  not  to  be  excluded 
from  the  school,  but  that,  on  the  contrary,  provision 
ought  to  be  made  for  the  instruction  of  very  young  boys 
in  the  elements  of  reading  by  means  of  alphabetical 
classes,  or  infant  schools,  for  teaching  them  their  letters 
in  the  manner  directed  by  the  foundation  deed;  and  that, 
having  regard  to  the  terms  of  that  instrument,  and  to 
the  extent  and  populousness  of  the  district  for  whose 
benefit  the  charity  was  principally  intended,  it  woald 
be  proper  out  of  its  surplus  revenues  to  endow  several 
schools  of  that  description  in  different  parts  of  the  town. 

The  Trustees  and  the   Masters,  in  their  answers, 
relied  on  long  usage,  as   well  as  on  the  construction 
of  the  deed,   in  justification   both  of  the  practice  of 
appointing  non-residents,  as  trustees,  and  of  that  of 
taking  boarders;  adding  that  the  payments  made  by 
that  class  of  scholars  were  made  exclusively  for  their 
board,  and  not  in  any  respect  for  instruction.    They 
also  insisted  that  the  proceedings  on  the  petition  had 
been  regular,  and   that  this  information,  so  far  as  it 
sought  to  disturb  the  existing  scheme,  was  irr^ular. 
With  reference  to  the  proposed  system  of  elementary 
instruction,  they  contended  that  no  elementary  instruc- 
tion was  within  the  scope  of  the  charity  which  was  not 
immediately  connected  with  a  classical  education. 

The 
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The  information  came  on  to  be  heard  before  Lord        18S9. 

CoUenhanu  ^^^^f^ 

The 

Mr.  Wigram,  Mr.  Anderdotiy  and  Mr.  Mylne  appeared      General 
for  the  Attorney-General.  ^^  ^,  ^ 

Stamford. 
Sir  Charles  fVeiherellj  Mr.  Jacobs  and  Mr.  Bagshawe 

for  the  Trustees* 

1839. 

Mr.  Bussell  for  the  two  Masters.  ^  ^If '  ^* . 

Dec.  2,  3, 4, 5. 


1640. 

TAe  Lord  Chancellor  (Cottenham).  Nov.  lo. 

I  consider  this  case  as  one  of  very  great  importance, 
as  it  relates  to  the  due  application  of  very  large  funds 
to  the  objects  of  education  in  so  populous  and  important 
a  town  as  Manchester. 

I  find  this  school  specially  excepted  from  the  appli- 
cadoD  of  the  Act  of  last  session  (a),  which  extends  the 
powers  hitherto  exercised  by  this  Court  in  cases  of 
grammar  schools ;  but,  fortunately,  there  are  in  this  case 
circumstances  and  peculiarities  which  prevent  that  ex- 
ception from  being  so  injurious  to  the  town  as  it  other- 
wise might  have  been.  It  is  impossible  to  look  at  the 
instrument  upon  which  the  establishment  of  this  school 
is  founded,  without  being  satisfied  that  it  was  intended 
to  be  what  is  technically  called  a  Grammar  School;  but 
there  is,  fortunately,  in  these  instruments  sufficient  to 
relieve  it  from  the  operation  of  those  decisions  in  which 
this  Court  has,  I  think  unnecessarily,  confined  the 
meaning  of  that  term  within  the  narrowest  limits.  Later 
cases,  however,  have  departed  from  the  strictness  of 
those  decisions ;  and  in  cases  in  which  part  of  the 
founder's   property  has  become  disposable,   from  the 

whole 

(a)  3&4  Vict.c.ll. 
3D  4 
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1840.  whole  of  his  objects  being  satisfied  with  part  of  it,  the 

^^^Jlj^^*^  Court  seems  to  have  lost  sight  of  the  doctrine  of  cy-p»w» 

Attornbt-  under  which  it  femiliarly  administers  the  whole  or  ptrt 

Obnbral  ^f  jjjg  pjQperty,  which  has  become  disposable  from  his 

The  Earl  of    objects  having  failed. 
Stamford. 

The  founders  of  this  charity  have  made  provisions 
which  prove  that  they  consideredi  what  might  perhaps 
have  been  assumed  in  some  other  cases,  that  there  was 
nothing  inconsistent  with  the  object  of  teaching  the 
learned  languages,  in  giving  such  preliminary  instruc- 
tions as  are  necessary  to  the  acquiring  a  knowledge  of 
those  languages. 

The  statutes  of  1 6  Heniy  8.  provide  for  the  teaching 
<*  of  all  infants  that  shall  come  to  the  school  there, 
A,  B,  C,  Primer  and  Sorts  till  they  be  in  grammar;**  and 
they  also  most  wisely  provide  '*  because  in  time  to  come 
many  things  may  and  shall  survive  •and  grow  by  sundiy 
occasions  and  causes,  which,  at  the  making  of  these  acts 
and  ordinances,  was  not  possible  to  call  to  mind,  that 
the  feoffees  should  thereafter,  from  time  to  time,  when 
need  should  require,  calling  to  them  discreet  learned 
counsel,  and  men  of  good  literature,  have  full  power 
and  authority  to  augment,  increase,  expound,  and 
reform  all  the  said  acts,  ordinances,  articles,  composi- 
tions, and  agreements  only  concerning  the  school- 
master, ushers,  and  the  scholars  for  their  and  every  of 
their  offices  concerning  the  said  free  school  for  ever." 
This  power  and  duty  so  wisely  given  thb  Court  may 
exercise  without  trespassing  upon  the  doctrine  of  any 
of  the  cases. 

These  provisions  of  the  statutes,  together  with  the 

course  which  has  been  followed  in  this  charity,  and  the 

scheme  sanctioned  by  this  Court  in  18S3,  of  which  no 
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complaint  has  been  made  as  being  too  extensive,  and 
mrhich  the  Defendants  indeed  insist  ought  to  be  held 
conclusive  and  binding,  relieve  me  from  the  necessity  of 
reviewing  the  doctrine  of  some  of  those  authorities  in 
thb  case.  And  the  beneficial  provisions  of  the  Act  of  last 
session  will  probably  render  it  unnecessary  in  any  other. 

What  I  have  to  consider  is,  whether  there  have 
been  made  out  upon  this  information  suflScient  grounds 
ibr  this  Court  to  decree  all  or  any  of  the  subjects  of  re- 
lief asked  at  the  bar,  viz,j  1.  to  [^ave  the  accounts  taken ; 
2.  To  remove  the  existing  trustees;  3.  To  send  a 
reference  to  the  Master  to  approve  of  a  new  scheme  for 
the  application  of  the  income  of  the  charity  property. 

I  am  of  opinion  that  no  case  has  been  made  for 
a  decree  to  take  the  accounts.  The  statutes  prescribe 
the  mode  in  which  the  receiver's  accounts  are  to  be 
settled,  and  there  is  no  allegation  or  proof  in  support 
of  a  case  of  neglect  or  error  in  the  performance  of  that 
duty.  In  the  absence  of  such  proof  I  must  assume  that 
the  parties  to  whom  this  duty  is  assigned,  have  faithfully 
performed  it.  To  decree  an  account  under  such  circum- 
stances would  be  to  expose  every  charity  estate  to  the  ex- 
pense of  a  suit  whenever  any  person  should  for  any  reason 
ask  for  an  account  in  the  form  of  an  information. 

I  am  also  of  opinion  that  upon  the  second  head  I 
cannot  make  the  decree  prayed  for.     It  is  true  that  the 
statutes  direct  that  the   feoffees  **to  be  in  future  ap- 
pointed"  should   be   *' honest   gentlemen   and   honest 
persons  of  the  parish  of  Manchester^     This  direction 
does  not  appear  to  have  been  followed ;  but  the  custom 
appears  to   have  been  to  appoint   the    most   eminent 
and   distinguished  persons   in   the   neighbourhood   to 
the  office  of  feoffees  and  trustees ;  and  the  charity  and 
the  public  are  much  indebted  to  those  who  have  under- 
taken 
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1840.        taken  those  offices  and  contributed  by  their  infloenoe  to 

^"^^C^^     support  the  efficiency  of  the  charity.     Of  this  descrip- 

Attorney-    tion  are  the  present  trustees,  and  of  their  conduct  as 

Gbnbral      g^^i^  feoffees  and  trustees  no  cause  of  complaint  has 

The  Earl  of    been  established ;  and  I  should  much  have  regretted 

if  I  had  found  myself  compelled,  from  any  objection  to 

their  qualification,  to  remove  them  from  those  offices, 

feeling  that  by  so  doing  I  should,  in  all  probability,  be 

doing  a  real  injury  to  the  charity. 

In  Attomey^Generalm.  Clarendon  (a\  it  is  erident 
from   the  observation  of  Sir  fV.  Grants  although  the 
case  before  him   was   that  of  a  corporation,   that  be 
would  not  have  thought  it  incumbent  upon  the  Court  in 
such  a  case  as  this  to  inquire  into  the  eligibility  of  the 
trustees.      The    question,   however,   is   very  diffisrent 
where  the  Court  has  to  prescribe  the  course  to  be  par- 
sued  for  the  future.     The  provision  of  the  statutes  is 
distinct  upon  this  subject,  and  I  think  it  is  founded  upon 
good  sense ;  for,  however  advantageous  it  may  be  tbst 
the  charity  should  have  the  protection  of  the  powerful 
and  eminent  aristocracy  of  the  county  and  neighbour* 
hood,  there  can  be  no   doubt  that  trustees  residing 
within    the   parish    and  personally   interested  in  the 
welfare  of  the  inhabitants  of  the  town  would  probably 
give  a  more  regular  and  vigilant  superintendence  to  the 
establishment :  perhaps  a  compound  of  the  two  would 
be  the  most  desirable.   But,  however  that  may  be,  I  fiod 
a  rule  laid  down  by  the  statutes  from  which  I  do  not 
find  any  reason  for  departing ;  but,  on  the  cootraijj 
although  at  the  date  of  the  statutes  there  may  have  been 
some  difficulty  in  finding  proper  persons   to  fill  these 
offices  within  the  parish,  it  is  certain  that  the  only  diffi- 
culty now  will  be  in   the  selection  from  amongst  the 

many 
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many  who  possess  all  the   qualifications  that  can  be 
desired. 

llie  most  important  subject  of  the  plan  for  the  future 
management  of  the  charity  remains  to  be  considered ; 
and  here  the  only  diflBiculty  exists  in  the  former  pro- 
ceedings in  18SS.     On  the  part  of  the  Defendants  it 
was  contended  that  these  proceedings   ought  to  be 
treated  as  conclusive  and  as  excluding  all  investigation 
under  the  present  information,  whilst,  on  the  part  of  the 
Attorney-General  (for  I  cannot  for  this  purpose  consider 
the  relators  as  parties  to  the  litigation),  it  was  insbted 
that  these  proceedings  were  to  be  altogether  disr^arded 
as  ex  parte.     I  cannot  adopt  altogether  either  of  these 
propositions.  That  the  proceeding  was  ex  parte  there  can 
be  no  doubt.     The  order,  the  report,  and  the  aflSdavits 
upon  which  the  Master  made  his  repoit  clearly  prove  it. 
The  Attorney-General  does  not  appear  to  have  been  a 
party  to  the  proceedings  in  the  Master's  ofiBce,  which 
itself,  in  my  opinion,  deprives  them  of  the  value  which 
would  otherwise  attach  to  them.   Sir  J.  Leach  held  that 
the  Attorney-General  ought  always  to  be  a  party  to  the 
inquiries  under  such  references.     I  had  hoped  that  such 
had  since  that  time  been  the  universal  course,  and  I 
trust  it  will  be  so   for   the   future.     If  under  Sir  S. 
Romlfy*s  Act  any  party  may  ex  parte  obtain  the  Master's 
sanction  to  any  scheme  he  may  propose,  and  the  order 
confirming  the  report  is  to  preclude  future  investiga- 
tion, that  Act  will  produce  much  more  mischief  than,  if 
properly  acted  upon,  it  is  calculated  to  do  good.     The 
order  upon  petitions  under  that  Act  cannot  be  obtained 
without  the  sanction  of  the  Attorney-General.  The  law, 
therefore,  requires  that  he  should  be  a   party  to  the 
representation  to   the   Court  that  a  grievance   exists 
which  the  interests  of  the  public  require  should  be  re- 
dressed :  but  if  he  is  not  to  intervene  in  the  inquiry  as 

to 
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to  the  particulars  of  such  grievance,  or  in  the  considera- 
tion of  the  proper  remedy  to  be  appliedi  if  such  inqniry 
and  consideration  is  to  be  left  to  the  conduct  of  parties 
who  may  have  private  interests  to  promote,  not  oqIj 
will  no  protection  be  afibrded  to  the  public  interests, 
but  the  apparent  sanction  of  this  Court  will  in  manj 
cases  be  obtained  to  pre-existing  or  newly-conceiTed 
abuses.  If  I  find  that  it  is  the  practice  in  any  of  the 
Masters*  ofiBces  to  proceed  upon  these  references  in  the 
absence  of  the  Attorney-General,  it  will  be  necessary  to 
make  a  general  order  to  correct  such  practice.  Some 
cases  were  referred  to  in  which  the  provisions  of  the  Act, 
as  to  appeals  from  orders  made  under  it,  were  discussed. 
Such  cases  have  no  application  to  an  information  by  the 
Attorney-Creneral,  complaining  of  a  scheme  adopted 
upon  a  report  under  this  Act  in  his  absence. 


But,  athough  I  am  of  opinion  that  such  proceedings 
cannot  be  a  bar  to  any  well-founded  complaint  by  the 
Attorney-General  on  behalf  of  the  public,  1  do  not 
think  it  necessary,  because  I  do  not  think  it  would  be 
just,  or  for  the  interest  of  the  public,  that  such  proceed- 
ings should  be  treated  altogether  as  a  nullity.  Modi 
money  has  been  expended,  and  many  new  interests  may 
have  been  created  under  the  directions  of  the  order  of 
18SS.  These  parties,  and  these  interests,  the  Court  is 
bound,  as  far  as  possible,  to  protect ;  and  although  I 
find  in  the  scheme  so  adopted  by  the  Court  much  to 
object  to,  yet  I  find  in  it  much  of  which  I  fully  approve 
The  course,  therefore,  which,  I  think,  this  Court  ought 
now  to  follow,  is  to  adopt  so  much  of  that  scheme  as  is 
worthy  of  being  maintained,  and  to  correct  so  much  of 
it  as  now  appears  open  to  objection ;  and  the  proper 
way  of  effecting  that  object  will,  I  think,  be  to  send  it  to 
the  Master  with  certain  directions,  some  of  which  will 
be  for  the  purpose  of  giving  to  the  Attorney-General  an 
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opportunity  of  bringing  forward  such  suggestions  as  the 
interests  of  ihe  public  in  this  charity  may  appear  to 
require,  but  others  of  which,  applied  to  subjects  now 
ready  for  decision,  will  be  declarations  of  the  opinion 
of  the  Court  upon  those  points. 

Of  these,  the  most  important  is  that  of  boarders  in 
the  houses  of  the  Head  and  other  Masters.    There  have 
been  many  cases  in  which  this  has  been  discussed  and 
allowed  by  the  Court — whether  wisely  or  not  may,  as  to 
some  of  them,  be  questioned ;  but  there  is  no  doubt  as  to 
the  principle  upon  which  the  Court  has  in  all  of  them 
acted,  and  which  alone  could  have  justified  the  per- 
mission granted.     In  all  the  cases,  the  object  of  the 
foundation,  and  the  purposes  of  the  trusts  to  be  per- 
formed, being  the  gratuitous  education  of  the  objects  of 
the  charity,  the  Court  would  not  have  been  justified  in 
granting  this  permission   to  the  masters,  except  upon 
the  conviction  that  the  purposes  of  the  charity  would 
not  be  prejudiced  by  the  exercise  of  the  liberty  given. 
In  some  it  has  been  thought  that  the  purposes  of  the 
charity  were  likely  to  be  advanced  by  it ;  as,  when  the 
funds  of  the  charity  were  very  small,  it  has  been  sup- 
posed that,  by  opening  this  additional  source  of  revenue 
to  the  master,  persons  might  be  induced  to  accept  the 
office  who  would  have  declined  to  perform  the  duties 
for  the  small  salaries  which  the  funds  of  the  charity 
could  afibrd.     Such  cases  can  have  no  application  to 
the  present,  in  which  the  income  in  1^885  was  4550/., 
and  the  salary  awarded  to  the  Head  master  was  600/. 
per  annum ;  and  the  salaries  of  all  the  masters  toge- 
ther were  2050/.,  whilst  the  number  of  boys,  including 
boarders,  was  1 98.     It  is,  I  think,  impossible  upon  any 
principle,  or  upon  any  authority,  to  justify  that  part  of 
the  scheme  approved  in   1833,  which  relates  to  this 
subject.    I  find  an  expenditure  of  10,000/.  of  the  charity 
funds  sanctioned,  of  which  a  considerable  part  would 
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1840.        not  have  been  required  for  the  purposes  of  the  charity, 
^^^nC^     ^^  for   any  purpose  but  the  accommodation  of  ibe 
Attornby-    boarders   in  the   master's   house.     If  there  were  not 
Gbnbr AL      special  circu  mstances  in  the  case  of  Rugly  SiAoot^  as  stated 
The  Earl  of    by  Sir  fV.  Grant  in  the  case  of  Harrow  StAool  (a),  I 
can  only  say  that  I  cannot  understand  upon  what  prin- 
ciple Lord  Mdon  got  over  the,  in  my  opinion,  well 
founded  objections  of  the  Master  to  the  expenditure 
proposed ;  nor  can  I  reconcile  what  is  stated  to  have 
been  done  in  that  case  with  the  principles  laid  down 
and  acted  upon  by  the  same  learned  judge  in  Attanuy- 
General  ▼•  Cooper,  {b)     Of  the  sum  so  to  be  ezpoided, 
4450/.  was  for  rebuilding   the  master's  house,  whidi 
was   to  contain   accommodation  for  twenty  boarders, 
including  various  rooms  exclusively  for  their  use.    Un- 
fortunately this  money  has  been  expended,  the  buildings 
have  been  erected,  and  I  am  to  say  what  shall  be  the 
future  rule  upon  this  subject  in  the  application  of  the 
funds  of  a  charity  of  which  part  is  now  invested  in  the 
buildings  so  adapted  for  these  purposes.     It  appears, 
also,  that  the  permission  to  the  masters  to  take  boarders 
has  long  existed,  and  no  doubt  those  who  at  present 
exercise  the  duties  of  masters  accepted  those  offices  in 
the  expectation  that  such  permission  would  be  conti- 
nued for  the  future.     I  am  anxious,  as  far  as  possible, 
consistently  with  the  interests  of  the  charity,  not  to  dis- 
appoint expectations  so  naturally  excited,  or  to  do  any 
injury  to  the  interests  of  these  gentlemen ;  but  I  am,  in 
the  first  instance,  and  in  preference  to  all  other  consi- 
derations, bound  to  guard  the  interest  of  the  charitj 
from  injury,  and  its  funds  from  misapplication. 

Any  provisions,  therefore,  of  the  scheme  adopted  in 
1838,  that  may  possibly  have  the  effect  of  applying,  in 
future,  part  of  the  funds  of  the  charity  for  the  benefit  of 

the 
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the  boarders  in  the  boi^se  of  the  master,  which  can  now 
be  corrected,  must  be  altered  ;  and  I  find  several  of  that 
description.     The   boys   so   boarded   in   the   master's 
house  cannot  be  considered  as  in  any  respect  objects 
of  the  charity.     From  the  scholars  of  the  charity,  the 
masters  are  by  the  statutes  prohibited  fronr  taking  any 
payment,  or  any  reward,  beyond  their  stipend.     The 
boarders  cannot  be  considered  as  scholars  of  the  charity 
for  the  purpose  of  participating  in  its  funds,  without 
submitting  to  all  the  provisions  required  by  the  statutes ; 
and  yet  I  find,  by  the  scheme  of  18SS,  that  the  funds  of 
the  charity  are  applied  not  only  in  providing  premiums 
for  such  boarders  as  well  as  the  free  scholars,  but  that 
they  are  also  made  eligible  for  exhibitions.     The  result 
appears  to  have  been  what  might  have  been  expected. 
Of  twelve  exhibitions,  from  18SS  to  18S6,  both  inclu- 
sive, eight  have  been  given  to  boarders  and  four  to 
day  scholars,  and  from   1807  to  1886,  fifty*seven  to 
boarders  and   twenty-eight   to   day  scholars.     It  was 
observed  that  the  Head  master  and  the  feofiees  appoint 
the  two  examiners,  and  that  the  head  master  and  the 
warden   select  from   among  the  boys  reported  to  be 
qualified,  those  to  whom  exhibitions  are  given.     I  will 
not  suppose  that  there  has  been  any  partiality  in  the 
selection,  but  the  giving  premiums  and  exhibitions  to 
the  boarders  is  not  only  a  misapplication  of  the  charity 
funds,  but  the  day  scholars  have  not  even  a  fair  chance 
in  the  competition  with  strangers  for  the  prizes  intended 
exclusively  for  themselves.    The  superior  advantages  of 
the  boarders,  from  the  constant  and  comparatively  exclu- 
sive attention  of  the  masters,  must  give  them  acquire- 
ments superior  to  those  of  the  poor  day  boys. 
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These  misapplications  of  the  charity  funds  in  favour 
of  the  boarders  are  so  obvious  that  I  propose  making 
them  the  subject  of  a  declaration  in  the  decree.  But 
there  may  be  many  others.     If,  for  instance,  the  various 
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masters  now  appointed  receive  out  of  the  charity  funds 
larger  payments  than  they  would  require  if  their  instruc- 
tions were  confined  to  the  day  boysj  the  excess  is  a 
misapplication  of  the  charity  funds.  This,  and  soy 
similar  cases,  must  be  the  subject  of  inquiry  before  the 
Master.  I  idso  think  that  that  part  of  the  scheme  wbidi 
excludes  from  the  school  all  children  under  six  years  of 
age,  is  inconsistent  with  the  statutes  which,  in  providing 
for  the  teaching  of  all  infants  who  should  come  to  the 
school  to  learn  their  A,  B,  C,  and  Primer,  clearly  in- 
tended that  the  doors  should  be  open  to  all  children 
capable  of  any  instruction.  I  must  also  observe  that 
the  statutes  point  out  the  proper  application  of  any 
surplus  of  the  charity  income,  namely,  in  exhibitions  to 
scholars  who  had  be^  brought  up  at  the  school;  bat 
the  scheme  of  1883,  although  it  had  to  dispose  of  a 
surplus  of  2000/.  per  annum,  made  no  addition  to  the 
twelve  previously  existing  exhibitions  of  66L  each. 


Having  felt  called  upon  to  make  these  observations 
upon  some  of  the  provisions  of  the  scheme,  I  am  happy 
in  expressing  my  approbation  of  the  general  spirit  of 
the  system  of  instruction  proposed.  The  object  of  the 
.provisions,  in  this  respect,  is  to  preserve  the  integrity  of 
the  establishment  as  a  grammar  school,  but  to  intro- 
duce all  such  other  branches  of  instruction  as  may  be 
useful  to  those  who  seek  the  benefit  of  the  founder's 
bounty ;  and,  as  the  funds  are  ample  for  that  purpose, 
the  object  ought  to  be  so  to  apply  them  as  to  afford  to 
the  inhabitants  of  Manchester  the  means  of  gratuitous 
instruction  for  their  children  in  all  branches  of  learning 
and  information  which  may  be  most  likely  to  be  bene- 
ficial to  them,  and  such  I  conceive  to  be  the  object  of 
the  scheme  adopted  in  1833,  and  to  which,  in  that 
respect,  no  well-founded  objection  has,  I  think,  been 
made ;  but  the  Attorney-General  ought  not,  I  thinki  to 
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be   precluded   from  oSering    any  suggestions  for    its 
improyement 

I  propose^  therefore)  to  declare,  that  in  all  future 
appointments  of  feoffees  and  trustees,  regard  should  be 
had  to  the  qualifications  required  by  the  statutes ;  that 
all  children  of  an  age  to  be  capable  of  instruction  are 
entitled  to  be  admitted  into  the  school ;  that  no  part  of 
the  funds  of  the  charity  are  hereafter  to  be  applied 
towards  paying  premiums  or  exhibitions  to  boys  who 
are,  or  have  been,  boarders  in  the  houses  of  any  of  the 
masters,  excqpt  in  continuing  to  pay  exhibitions  already 
granted ;  and  that  such  boarders  are  not  in  future  to 
derive  any  benefit  from  the  funds  of  the  charity  in  any 
manner  by  which  the  expenditure  of  such  funds  may  be 
increased.  And  with  these  declarations  refer  it  to  the 
Master  to  approve  of  such  alterations  in  the  scheme 
contained  in  the  Master's  Report  of  1 8SS  as  may  be 
necessary  to  carry  the  same  into  effect,  and  as  the 
Master  shall  find  to  be  proper  for  the  purpose  of  more 
effectually  carrying  into  effect  the  object  of  the  charity, 
regard  being  had  to  the  present  amount  and  particulars 
of  the  property  of  such  charity,  and  the  existing  circum* 
stances  of  the  town  and  neighbourhood  of  Manchester. 
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The  decree  having  been  drawn  up  in  conformity  with 
that  judgment',  the  Trustees  presented  a  petition  of 
rehearing,  and  the  cause  now  came  on  to  be  reheard 
before  Lord  Chancellor  lAfndhursL 
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Mr.  Bethell  and  Mr.  Mylne  appeared  for  the  Attorney- 
General, 


Vol.  I. 


3E 


Sir 
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1841.  Sir   Charles  Weiherell  and    Mr.  Bagshane  for  the 
^^^^^C^     Trustees, 

The. 
Attornet- 

Gembral  i^^^  2?fi«^fl  for  the  two  Masters. 

V. 

The  Earl  of 

AMFORD.  rjy^^^  argumciit  Oil  this  occasion  was  directed- chiefly  to 
the  following  points :  — 

1.  The  jurisdiction  of  the  Court,  in  this  proceeding, 
to  vary  the  scheme  settled  upon  the  petition  of  1833. 

2.  The  eligibility  of  persons,  as  trustees,  who  were 
not  resident  within  the  parish. 

S.  The  age  at  which  scholars  were  to  be  admissible. 

4.  The  right  of  boarders,  if  admitted  at  all,  to  par- 
ticipate in  the  benefit  of  the  charity,  and  particularly  in 
the  exhibitions. 

5.  The  enlargement  of  the  system  of  edncatioo  ss 
suggested  in  the  information. 

1842.  The  Lord  Chancellor  {Lyndhurst)^  after  ttattog 
the  grounds  of  his  judgment  on  the  first  three  points, 
in  which  he  concurred  with  the  decision  of  Lord  CU« 
tenhamf  proceeded  as  follows :  — 

The  remaining,  and  certainly,  as  Lord  CoiteniaM 
stated,  by  far  the  most  important,  consideration  with 
reference  to  the  welfare  of  the  school,  is  that  whidi 
relates  to  the  boarders.  The  practice  of  taking  boarders 
is  allowed  after  some  hesitation  by  the  Court;  Neither 
party  quarrels  with  that  part  of  the  decree,  and  there* 
fore  I  am  not  called  upon  to  inquire  into  it;  bntth^e 

19 
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is  this  restriction  imposed,  and  it  appears  to  me  to  be  a 
most  important  one,  and  requiring  very  serious  atten- 
tion, and  much  caution,  —  that  the  boys  who  are  re- 
ceived into  the  houses  of  the  masters  as  boarders  are 
not  to  be  allowed  to  share  in  the  exhibitions  and  pre- 
miums with  the  other  scholars.  Now,  the  first  thing 
that  strikes  me  is  this,  that  one  very  great  object  in 
sending  boys  from  a  distance  to  be  educated  in  this 
school,  and  to  become  boarders  with  the  masters,  must 
be  the  advantage  of  these  exhibitions  at  the  universities ; 
and  I  cannot  help  thinking  that  it  is  —  I  will  not  say 
altogether,  but  almost  —  nugatory  to  allow  the  masters 
the  privilege  of  taking  boarders,  and  to  refuse  to  those 
boarders  the  privilege  of  sharing  in  the  exhibitions.  I 
think  it  would  defeat  the  very  object  of  taking  boarders, 
and  that  it  was  almost  useles^  to  allow  that  practice  to 
be  continued  if  this  restriction  is  to  be  acted  on. 


J841. 

The 

Attohney- 

Obnbral 

V, 

The  Earl  of 
Stamford. 


In  the  decree  it  is-  provided  that  this  restriction 
shall  not  operate  upon  exhibitions  which  have  already 
been  granted ;  and  one  reason  why  the  practice  of 
taking  boarders  is  allowed  to  be  continued  is,  that 
it  would  be  unjust  to  parties  who  have  accepted  their 
office  upon  an  understanding  that  this  privilege  was 
to  be  continued,  to  take  away  such  privilege.  But 
that  consideration  applies  equally  to  the  boys  who  are 
now  in  the  school.  By  the  decree  of  Lord  Cotters 
haffif  exhibitions  already  granted  are  to  be  continued. 
No  doubt  there  are  in  the  school  many  boys  in  the 
situation  of  boarders,  who  have  gone  thither  with  a 
view  to  these  exhibitions,  who  have  resided  for  some 
years  there,  and  who  cannot  be  transferred  with  advan- 
tage to  other  schools;  and  upon  the  same  principle, 
therefore,  upon  which  boarders  are  allowed  to  be  taken, 
-—upon  the  same  principle  that  it  would  be  unjust  to 

3  E  2  disappoint 
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1841.  disappoint  the  expectations  of  those  persons  whohaTe 

^^'£^^  accepted  their  offices  with  a  view  to  this  system,— 

Attornby-  it  would  be  also  unjust  to  those  boys  who  have  entered 

f  VIZMKD.AT 

^  the  school  with  a  view  to  these  advantages  to  dqirife 

The  Earl  of  them  of  the  benefits  which  led  to  their  beioi;  placed  in 

Stamford.  ,.,,., 

this  estabhshment* 


It  seems  in  the  argument  to  have  been  considered 
that  the  boarders  could  not  be  regarded  as  objects  of 
the  charity,  because  they  paid  money  to  the  respectife 
Masters,  contrary  to  the  prohibition  in  the  instramentof 
foundation.     It  appears  doubtful,  upon  the  fact,  whe- 
ther this  was  paid  with  respect  to  any  of  the  nutten 
that  were   the   subject  of  instruction   in   the  school. 
But,   without   relying    upon   this,  these  payments  are 
authorised  by  the  Court,  which  follows  from  the  sanc- 
tion to  the  establishment  of  boarders ;  and  it  cannot  be 
said  to  be  inconsistent  with  the  rules  of  the  foanda- 
tion ;  the  feoffees,  and,  of  course,  the  Court  being  au- 
thorised by  an  express  clause  at  any  time  to  alter  the 
rules. 

As  the  school,  therefore,  was,  by  the  deed  of  founda- 
tion, open  to  boys  from  all  counties,  and  who  would,  of 
course,  be  entitled,  as  members  of  the  school,  to  share 
in  the  exhibitions,  I  do  not  perceive  how  a  payment  to 
the  Master,  under  the  sanction  of  the  Court,  can  josdy 
deprive  them  of  this  right.  And  the  same  observatioa 
applies  equally  to  the  antecedent  period;  since  these 
payments  were  during  more  than  a  hundred  years  made 
with  the  knowledge  and,  of  course,  under  the  sandioo 
of  the  feoffees,  who,  as  I  before  stated,  had  a  power 
under  the  deed  to  make  any  variation  in  this  respect  in 
the  original  regulations. 

Icsfloot, 
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I  cannot,  therefore,  help  coming  to  the  conclusion, 
that  the  boarders  are  objects  of  the  charity,  and,  there- 
fore, entitled  to  share  in  the  exhibitions  and  premiums. 

If  I  thought,  on  looking  at  the  evidence,  that  this  led 
to  any  abuse;  if  there  was  any  thing  to  satisfy  me  that 
the  boarders  in  the  houses  of  the  Masters  were  con- 
sidered with  any  peculiar  favour  in  the  elections  for 
these  exhibitions  and  premiums,  I  should  then  con- 
sider it  the  duty  of  the  Court  to  interpose.  But,  from 
the  manner  in  which  the  elections  are  conducted,  and 
adverting  to  the  evidence,  with  one  single  exception  to 
which  I  shall  presently  direct  my  attention,  ihere  does 
not  appear  to  me  to  be  any  ground  for  suspecting  that 
in  the  choice  that  is  made  from  the  whole  body  of 
scholars  who  are  candidates  for  these  exhibitions,  any 
partiality  is  shown  towards  those  who  are  boarders  in 
the  houses  of  the  Masters.  It  is  true  that,  if  you  look 
to  the  number  of  boys  who  have  received  exhibitions, 
the  proportion  of  boarders  is  much  larger  than  of  day 
scholars;  and  it  is  inferred,  from  that  circumstance, 
that  some  abuse  exists  in  the  selection.  But  it  appears 
to  me,  that  that  observation  is  altogether  inconclusive, 
for  many  reasons.  Undoubtedly  the  proportion  is  much 
larger,  and  any  body  who  reflected  upon  it  beforehand 
would  be  satisfied  that  it  must  be  so,  for  reasons  which 
are  quite  obvious.  In  the  first  place,  boys  coming  from 
a  distance  would  in  all  probability  be  better  prepared, 
because  they  are  sent  generally  with  a  view  to  the  univer- 
sities and  the  learned  professions:  and  earlier  in  life,  there- 
fore, their  attention  would  be  directed  to  subjects  which 
are  principally  cultivated  in  schools  of  this  description.  In 
the  next  place,  boys  who  are  intended  for  the  learned 
professions  would  stay  longer  at  the  school,  and  for  that 
reason  would  be  much  better  prepared  to  be  candidates 
for  the  exhibitions.     In  the  third  place,  it  is  obvious 

3  E  3  that, 
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that,  in  a  town  like  Manchesier,  the  great  majority  of 
persons  would  send  their  sons  to  this  school,  with  a 
view  to  their  obtaining  such  general  education  as  might 
fit  them  for  being  afterwards  employed  in  trade,  mano- 
factures,  and  commerce,  and  without  any  idea  of  sending 
them  to  the  universities.  No  doubt  a  large  proportion 
of  the  scholars  enter  the  school  without  any  such  ob- 
ject. It  is,  therefore,  clear  that  you  cannot,  at  the  first 
view,  come  to  any  conclusion  whatever  from  the  namber 
of  exhibitions  given  to  boarders  being  greater  in  pro- 
portion than  the  number  given  to  day  scholars. 


Still,  lipwever,  the  question  is  one  of  so  much  import- 
ance, that  I  do  not  think  I  ought  to  decide  it  at  ooce 
upon  the  information  already  before  me.  I  propose, 
therefore,  at  present,  to  omit  that  part  of  the  dedaratioo 
in  the  decree  which  relates  to  exhibitions,  and  to  refer 
it  to  the  Master  to  inquire  under  what  restrictions,  and 
subject  to  what  limitations,  the  High  master  and  uode^ 
master  should  be. allowed  to  receive  boarders  in  their 
houses.  By  that  means  I  shall  be  enabled,  wbeo  the 
cause  comes  back,  to  decide  whether  it  is  proper  to  im- 
pose any  such  restriction,  as  that  which  my  learned  pre- 
decessor has  in  the  first  instance  imposed,  with  respect 
to  this  part  of  the  case. 


Tliere  are  many  persons  who  seem  disposed  to  om- 
sider  that,  in  a  place  like  Manchestery  tlie  character  of 
this  school  ought  to  be  entirely  changed,  and  that  it 
ought  to  be  devoted  exclusively  to  commercial  purposes. 
I  should  very  much  lament  such  a  change,  because  the 
tendency  of  different  pursuits  is  to  form  men  into  classes, 
and  it  is,  therefore,  I  think,  of  the  utmost  importance, 
for  the  purpose  of  obviating  that  great  inconvenience, 
that  we  should,  as  far  as  possible,  all  of  us  be  brought 

up  according  to  one  general  system  of  education;  and 

no 


CASES  IN  CHANCERY. 

no  system  of  education  is  better  for  the  purposes  of 
refining  and  humanizing  the  manners  of  a  nation  than 
a  system  of  literature  founded  upon  classical  learning. 

There  is  another  consideration,  also,  connected  with 
these  establishments,  that  they  are  the  avenues  by 
which  the  humbler  classes,  by  industry,  activity,  and 
intelligence,  can  force  their  way  into  the  highest  situ- 
ations of  the  state;  and  by  furnishing  the  means  of 
uniting  at  an  early  age  the  upper  and  lower  classes, 
they  tend  to  bind  together  by  the  strongest  ties  the 
whole  system  of  society.  For  this  reason  I  should 
regret  any  substantial  change  being  made  in  the  sys- 
tem upon  which  this  institution  is  at  present  con- 
ducted. 
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'  Therefore  the  only  alteration  that  I  shall  make,  and 
which  I  consider  absolutely  necessary  to  make  in  this 
instance,  is,  to  omit  for  the  present,  at  least,  the  declar- 
ation relative  to  exhibitions,  and  to  direct  such  reference 
to  the  Master  upon  that  subject  as  I  have  mentioned. 


S  E  ♦ 
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March  11.     ATTORNEY-GENERAL  v.  BOVILL  and  Others.{a) 


SemUe.     A 
decree,  con* 
tainin^  a  de- 
claration as  to 
the  proper 
mode  of  ap- 
plying the  in- 
come of  a 
chanty  estate 
with  reference 
to  the 
founder's 
deed,  need 
not  be  re- 
heard, in  order 
to  enable  the 


Tl  Y  an   indenture  of  feoffment,  dated  the  28th  of 

February  1552,  William  Breton^  in  consideration 

of  160/.   paid  to  him   by   the  churchwardens  of  the 

parish  of  St.  Clement  Danes^  enfeoffed  and  confinned 

unto  and  to  the  use  of  John  Braume  and  eleven  other 

parishioners  and  inhabitants  of  the  said  parish,  and 

their  heirs,  his  twelve  messuages  with  the  appurtenances, 

and  his  close  and  void  piece  of  ground  with  the  appor- 

tenances,   and   his   cottage  and   tenement,  called  the 

Slaughter-house,    situate    near   the   said   twelve  mes- 

Court,  on  the    suages,  to  the  intent  that  they  should  yearly  "pay  the 

subsequent  in-  same''  to  the  churchwardens  of  the  said  parish  for  the 
formation,  to 
make  a  dif- 
ferent pro- 
spective de- 
claration in 
reference  to 
the  same 
question. 

Observa- 
tions on  the 
doctrine  of 
limiting  the 
participants  in 
a  fund  de- 
voted to  the 
poor  of  a 
parish,  to 


time  being,  to  be  distributed  in  alms  by  the  church- 
wardens amongst  twelve  poor  people  in  the  said  parish 
for  the  time  being  abiding  and  inhabiting,  and  who 
within  the  same  parish  by  the  space  of  twelve  years  had 
been  abiding  and  inhabiting  in  honest  fame  and  opinioo, 
every  week  or  every  month,  as  it  should  seem  best  io 
that  behalf,  by  the  discretion,  consent,  and  oversight  of 

twelve 


has  been  prepared  after  com- 
munication with  one  of  the 
Counsel  engaged  in  it,  sod  with 
the  assistance  of  the  sbort^ia^ 
writer's  notes  of  what  paoed  it 
the  hearing. 


(a)  A  report  of  this 
(which  was  decided  by  Lord 
CoUenham  C.  before  the  present 
those  who  are  Reporter  entered  upon  hb  duties 
not  in  receipt  jn  that  capacity),  having  been 
rlh^°^^'*  frequently  called  for  by  the  Pro- 
Sembte.  A  ^^^sioi^f  ^^  present  note  of  it 
sounder  rule 

is  to  administer  the  charity  according  to  the  ordinary  rule,  and  leave  io  chance 
to  what  extent  it  may  operate  to  the  relief  of  the  poor  rate. 

The  order  of  reference  to  approve  of  a  scheme,  m  such  a  case,  contained  a  apecial 
authority  to  the  Master  to  include  provisions  for  educating,  clothing,  and  ap- 
prenticing the  children  of  the  poor,  advancing  sums  by  way  of  loan,  &c. 
Sketch  of  scheme  pursuant  to  such  order. 
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twelve  honest,  good,  and  discreet  parishioners,  who  had 
formerly  borne  the  office  of  churchwarden  of  the  said 
parish,  and  by  the  consent  of  the  greater  number  of 
them :  and  to  the  intent  that  whenever  all  the  said 
feofiees  but  four  or  three  should  be  dead,  the  survivors, 
at  the  request  of  the  churchwardens,  or  of  twelve 
parishioners  having  formerly  filled  the  office  of  church- 
warden, should  make  a  like  feoffment  of  the  trust 
premises  to  twelve  or  ten  other  persons,  good,  honest, 
and  discreet  parishioners,  to  hold  to  them  and  their 
heirs  to  the  same  intents  and  purposes,  and  with  the 
like  clauses  in  the  same  deed  to  be  contained,  as  were 
specified  and  contained  in  the  now  stating  indenture. 


1840. 


The 
Attornbt- 

OBNBRAIi 

V, 
BOVILL. 


For  some  time  after  the  founding  of  the  charity  the 
income  of  it  was  not  more  than  sufficient  for  the  relief 
of  twelve  poor  persons ;  but  in  the  course  of  the  seven- 
teenth century,  both  the  number  of  the  poor  in  the 
parish  and  the  income  of  the  charity  estate  having 
greatly  increased,  certain  almshouses  were  erected  out 
of  the  funds  for  twelve  poor  women,  and  the  benefit  of 
the  charity  was  extended  to  the  poor  of  the  parish  at 
large. 


By  a  decree  of  the  Commissioners  of  Charitable  uses, 
dated  the  7th  of  February  1701,  after  reciting  that  the 
Commissioners  were  fully  satisfied  that  the  true  meaning 
of  the  deed  of  feoffment  was,  that  the  whole  of  the  rents 
and  profits  should  be  laid  out  and  disposed  of  amongst 
the  poor  cf  the  parish,  and  to  no  other  use  whatever, 
it  was  decreed,  to  the  intent  that  all  future  misappli- 
cations  might  be  prevented,  and  that  the  charity  reve- 
nues might  be  rightly  applied  for  the  poor  of  the  parish, 
and  that  the  number  of  poor  to  be  relieved  there- 
with might  from  twelve  be  enlarged  to  as  many  as  the 
rents  and  profits  would  annually  relieve,  that  the  trus- 
tees 
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tees  for  the  time  being  should  pay  the  rents  and  profits 
to  the  churchwardens  of  the  parish,  to  be  distributed  in 
alms  every  week  or  every  month  to  and  amongst  sach 
poor  people,  of  honest  fame  and  opinion  and  who  had 
resided  twelve  years  in  the  parish,  as  by  the  said  trus- 
tees, and  ten  or  twelve  other  of  the  most  substantial 
inhabitants  should  be  appointed  to  receive  the  same, 
and  that  the  churchwardens  should  yearly  or  ofteDer 
account  to  the  trustees,  as  therein  mentioned,  for  tbeir 
receipts  and  disbursements  in  respect  of  such  charity. 


Between  the  date  of  that  decree  and  the  year  1814 
several  deeds  were  executed  for  the  appointmeot  of 
new  trustees,  by  some  or  one  .of  which  deeds  certain 
trusts  were  declared  at  variance  with  the  terms  of  tbe 
original  deed  of  feoffment,  it  being  by  such  trusts 
directed  that,  after  providing  for  the  support  of  the 
almswomen,  the  trustees  should  account  for  and  pay 
over  the  residue  of  the  income  to  the  parish  vestry,  to 
be  applied  to  the  public  use  and  benefit  of  the  parish, 
either  in  repairing  the  church,  or  in  such  other  uses 
as  occasion  might  require. 

In  the  year  1814,  there  being  a  sum  of  about  8000/. 
in  the  hands  of  the  trustees,  arising  from  accomu- 
lations  of  the  rents  of  the  estate,  part  of  which  it  was 
proposed  to  apply  to  the  repair  of  the  parish  cbarcb, 
an  information  was  filed  by  the  Attorney-General  at 
the  relation  of  certain  of  the  parishioners  for  tbe  pur- 
pose of  obtaining  the  sanction  of  the  Court  to  sach 
appropriation.  That  information  came  on  to  be  heard 
before  Sir  JVilliam  Grants  M.  R.,  when  a  decree  was 
made,  dated  the  6th  February  1816,  by  which  it  was 
declared  that  the  rents  of  the  estate  ought  to  be  laid 
out  and  disposed  of  amongst  the  poor  of  the  parish,  and 

to  no  other  use,  according  to  the  decree  of  the  Commis- 
sioners 
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sioners  of  Charitable  uses,  dated  the  7th  February  1701» 
and  that  the  trusts  contained  in  the  last  mentioned 
deeds,  being  contrary  to  that  decree,  were  therefore  null 
and  void ;  and  it  was  ordered  that,  after  paying  to  the 
churchwardens  as  much  of  the  rents  and  profits  of  the 
estate  as  should  be  sufficient  for  the  support  of  the 
twelve  alms  women,  and  for  keeping  the  almshouses  in 
repair,  the  trustees  should  pay  the  surplus  of  such  rents 
to  the  overseers  of  the  poor  of  the  parish,  to  be  by  them 
applied  to  the  use  of  the  poor  of  the  said  parish :  and, 
after  providing  for  the  payment  of  the  costs  of  the  suit 
out  of  certain  sums  of  stock  which  were  standing  to  the 
credit  of  the  cause,  amounting  to  about  10,000/.,  it  was 
ordered,  "  by  consent,''  that  a  sum  of  4000/.,  part  thereof, 
should  be  paid  to  the  then  churchwardens,  to  be  by  them 
applied  in  discharge  of  the  necessary  expenses  of  re- 
pairing the  church,  excepting  the  chancel.  And  it  was 
ordered  that  the  residue  of  the  said  sums  of  stock  should 
be  paid  to  the  overseers  of  the  poor  of  the  parish,  or 
any  two  of  them,  to  be  by  them  applied  for  the  relief  of 
the  poor  of  the  parish. 
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From  the  date  of  that  decree  the  sum  of  1000/.  out 
of  a  gross  revenue  of  about  3500/.  was  yearly  applied 
in  support  of  the  almshouses,  and  the  rest  was  paid  to 
the  overseers  of  the  poor,  by  whom  it  was  carried  to  the 
general  account  of  the  poor  rate. 


In  the  year  1837  this  information  was  filed  on  the 
certificate  of  the  Charity  Commissioners,  against  the 
churchwardens  and  the  overseers  of  the  parish,  insist- 
ing that  such  application  of  the  sums  so  paid  to  the 
overseers  was  at  variance  not  only  with  the  trusts  of 
the  deed  of  feoffment,  but  with  the  true  intent  and 
meaning  of  the  decree  of  1816,  being,  in  effect,  an 
appropriation  of  the  funds,  not  for  the  benefit  of  the 

poor. 
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poor,  but  for  the  relief  of  those  who  were  liable  to  the 
poor  rate ;  and  praying  that  such  abuse  might  be  cor- 
rected, and  that  a  scheme  might  be  settled  for  the  fature 
management  of  the  charity,  and  for  the  distribution 
of  the  income  among  the  poor  of  the  parish.  The 
information  related  also  to  other  charities  in  the  same 
parish,  which  had  been  similarly  dealt  with. 

On  the  hearing  of  the  cause  before  the  Master  of  the 
Rolls,  his  Lordship  dismissed  the  information  as  to  the 
property  comprised  in  the  decree  of  the  6th  February 
1816,  considering  himself  precluded,  by  the  terms  oi 
that  decree,  from  giving  directions  as  to  the  application 
of  the  income  of  that  property. 

Against  that  part  of  the  decree  the  Attorney-General 
appealed.  The  appeal  came  on  to  be  heard  before  Lord 
Chancellor  Cottenham. 


Mr.  Richards  and  Mr.  Bbmtj  for  the  Attorney- 
General. 

Mr.  fVigram  and  Mr.  Sharpe^  fur  the  Defendants. 

The  first  question  was,  whether  the  Court  could  direct 
a  scheme,  or  otherwise  interfere  with  the  present  mode 
of  administering  the  charity,  without  rehearing  the  de- 
cree of  1816,  it  being  contended,  on  the  part  of  the 
Respondents,  that  the  application  of  the  funds  now  com- 
plained of  was  in  conformity  with  that  decree. 

Upon  that  question. 

The  Lord  Chancellor  said,  I  cannot  concur  in 
the  opinion  that  I  am  precluded  by  the  decree  of  1816 
from  doing  any  thing  that  may  now  be  proper  to  be 

done  for  the  due  regulation  of  this  charity.    And  I  am 

also 
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also  of  opinion  that  that  decree,  even  if  I  were  bound 
by  it,  does  not  contain  any  thing  which  would  preclude 
me,  because  when  I  find  the  Master  of  the  Rolls  in 
1816  declaring  that  the  rights  of  those  who  were  en- 
titled to  the  benefit  of  the  charity  were  to  be  regulated 
by  the  decree  of  1701,  and  afterwards  directing  the  sur- 
plus to  be  paid  to  the  overseers,  I  must  consider  his 
intention  to  have  been  that  it  was  to  be  so  paid  for  the 
purpose  of  being  applied  according  to  the  right  which 
was  previously  declared.  The  reason  for  transferring  the 
distribution  from  the  churchwardens  to  the  overseers  was 
probably  that  the  churchwardens  had  abused  the  trust. 
The  difficulty  is  that  which  has  occurred  in  other  cases, 
how  to  regulate  the  application  of  the  money  so  as  not  to 
relieve  the  poor  rates.    I  think  there  must  be  a  scheme. 


1840. 


The 

Attornkt- 

Gbnbral 

«• 
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A  question  then  arose  whether  any,  and  what,  decla- 
ration should  now  be  made  for  the  guidance  of  the 
Master  in  settling  the  scheme ;  it  being  contended,  on  the 
part  of  the  Attomey-Greneral,  that  the  matter  should 
go  to  the  Master  unfettered  by  any  declaration  except 
that  which  had  been  sanctioned  by  previous  decisions  (a) 
of  the  Court  in  other  cases, — viz.  that  the  benefit  of  the 
charity  should  be  confined  to  those  inhabitants  of  the 
parish  who  should  not  be  receiving  parochial  relief; 
and  it  was  also  suggested  that  the  condition  of  twelve 
years'  residence  in  the  parish  should  be  adhered  to, 
inasmuch  as,  although  not  required  by  the  decree  of 
1701  (i),  it  might  be  a  means  of  preventing  the  mis- 
chief. 


(a)  Attorneff'General  v.  Pricey 
3  Atk.  108.;  Attorney-General 
y,  Clarke^  Amb.  422. ;  Grieves 
V.  Caftf,  4  B.  C.  a  67. ;  AU 
tame^'General  v.  Ward,  3  Ves. 
327.  ;  Bishop  of  Hereford  v. 
Adam»,  7  Ves.  324. ;   Attorney' 


General  Y.  Corporation  of  Exeter , 
2  Russ,  45.,  3  Russ,  395. 

(6)  This  representation  ap- 
pears to  have  been  made  at  the 
bar,  but,  it  should  seem,  erro- 
neously. 
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chief,  which  might  otherwise  arise,  of  poor  persons 
coming  to  settle  in  the  parish  for  the  sole  purpose  of 
enjoying  the  charity. 

In  the  coarse  of  the  discussion, 

The  Lord  Chancellor  said  —  I  am  a  good  deal 
fettered  by  the  decisions  which  have  taken  place  with 
respect  to  persons  receiving  parochial  relief  not  being 
proper  objects.  If  I  had  not  those  decisions  to  contend 
with,  it  appears  to  me,  with  respect  to  this  pardcular 
case,  that  the  course  would  be  to  select  proper  objects  of 
this  charity  without  regard  to  whether  it  would  operate 
to  the  relief  of  the  poor  rates  or  not ;  for,  either  directly 
or  indirectly,  it  must  so  operate,  in  whatever  manner  the 
funds  may  be  applied.  I  am  inclined  to  think  that  the 
right  course  is  between  the  two  that  have  been  sug- 
gested— not  to  make  the  poor  rate  the  fund  to  receivet 
but  to  administer  the  charity,  and  to  leave  to  chance  \q 
what  extent  it  may  operate  to  the  relief  of  the  poor 
rates. 

As  to  the  twelve  years'  residence,  it  is,  iio  doubt,  one 
of  the  conditions  in  the  deed  qf  1552,  but  it  is  not  in 
the  decree  of  1701 ;  and  it  does  not  appear  to  me  that 
there  is  any  reason  why  I  should  be  anxious  to  restore 
that. 


By  the  decree  ultimately  made,  it  was  declared  that 
no  part  of  the  income  of  the  charity  was  applicable 
or  ought  to  be  carried,  to  the  account  of  the  poor  rates 
of  the  parish ;  and  it  was  referred  to  the  Master  io 
approve  of  and  settle  a  proper  scheme  for  the  appli- 
cation and  distribution  of  the  income  of  the  charity, 
regard  being  had  to  the  indenture  of  the  28th  February 
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155%  and  to  the  decree  of  the  7th  February  1701|  and 
to  the  declaration  aforesaid ;  and,  in  settling  such  scheme, 
he  was  to  be  at  liberty  to  include  therein,  if  he  should 
see  fit,  a  provision  for  the  education  of  the  children  of 
the  poor  residing  in  the  said  parish,  either  by  aiding  the 
existing  schools  of  the  said  parish,  or  by  the  establish* 
ment  of  new  schools  there,  or  for  both  such  purposes, 
and  for  the  clothing  and  apprenticeship  of  such  number 
of  the  children  of  the  poor  residing  in  the  said  parish 
as  he  might  think  right ;  and  also  a  provision  for  the 
distribution,  by  way  of  loan,  of  such  part  of  the  in- 
come as  he  might  think  right,  to  poor  persons  residing 
in  the  said  parish;  and  he  was  also  to  ascertain  and 
report,  whether  any,  and  what  increase  ought  to  be  made 
to  the  sums  then  payable  to  the  persons  residing  in  the 
almshouses ;  and  he  was  to  approve  of  a  scheme  for  the 
appointment  and  keeping  up  of  a  sufficient  number  of 
substantial  householders  as  trustees  for  carrying  into 
effect  such  scheme  as  be  might  approve  of. 


184a 
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The  scheme  as  settled,  and  afterwards  sanctioned  by 
the  Court,  provided  for  the  application  of  the  funds  and 
income  of  the  charity,  to  the  following  purposes,  subject 
to  certain  conditions  and  regulations  respectively — 800/. 
per  annum  out  of  the  income  towards  the  support  of  the 
parochial  charity  schools.  A  sum  not  exceeding  800/« 
out  of  the  funds,  if  necessary,  for  the  enlargement  of 
such  schools.  A  sum  not  exceeding  1500/.,  out  of  the 
same  funds,  for  the  erection  of  infant  schools,  to  be 
open  to  the  children  of  all  the  poor  inhabitants  of  the 
parish,  between  the  ages  of  two  and  seven  :  and  a  sum 
of  400/.,  from  the  income,  for  the  support  of  such  schools. 
Such  sum  as  the  Master  should  approve  for  the  pur- 
chase of  a  site  for,  and  the  establishment  of,  a  commer- 
cial 
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cial  school,  for  the  children  of  the  same  class,  subject 
to  the  payment  by  each  child  of  ISs.  every  quarter. 
And  the  sum  of  600/.  per  annum,  out  of  the  income,  for 
the  support  of  such  school     The   sum  of  200^  per 
annum  for  apprenticing  children  of  poor  householders 
in  the  parish.     Certain  sums,  amounting  together  to 
700/.  per  annum,  out  of  the  income,  as  annual  doiup 
tions  to  several  hospitals  and  societies  for  the  rdief  of 
the   sick  in  the  parish,  with  liberty  to  the  managers  to 
withdraw  such  donations,  or  any  of  them,  and  apply  the 
same  to  some  other  of  the  charitable  objects  thereby 
provided  for.    The  stipends  of  the  inmates  of  the  ex- 
isting almshouses  to  be  increased  to  SO/.     Such  sums 
as  the  Master  should  approve  for  the  purchase  of  a 
site  for,  and  the  erection  of,  forty  new  almshooseSi  in 
lieu  of  the  existing  ones,   for  the  reception  of  forty 
poor  persons,  twenty  men  and  twenty  women,  subject 
to  certain  qualifications  as  to  previous  residence  and 
payment  of  rates  in   the  parish.     If  any  surplus  of 
income   should   remain  after  answering  the  purposes 
before-mentioned,  such  surplus  was  to  accumulate  it 
compound  interest,  for  the  purpose  of  creating  a  re- 
served fund  of  8000/.  to  answer  extraordinary  contin- 
gencies, and  subject  thereto,  and  to  keeping  up  sacb 
fund  from  time  to  time  when  reduced  by  expenses  de- 
frayed out  of  it,  the  surplus  was  to  be  applied,  to  the  ex- 
tent of  not  more  than  210/.  in  any  one  year,  in  the  pay- 
ment of  premiums  of  from  10/.  to  15/.,  to  persons  not  in 
the  receipt  of  parochial  relief,  and  eligible  for  the  alms- 
houses, but  not  being  inmates  thereof. 
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SHARP  V.  DAY  and  Others.  ""X! 


'T^HIS  was  an  appeal  from  an  order  of  Vice-Chan-   A  member  of 
cellor    Knight   Bruce,   overruling  a  general   de«  committee  of 

murrer  to  the  bill.  .  an  abandoned 

railway 
scheme, 

The  bill  stated  that  the  Defendant  Day,  having  in  Xlctionft 

conjunction  with  several  other  persons  proposed  to  form  been  brought 

a  partnership  or  Company  for  making  a  railway,  to  be  ^^  ^^ 

called  the  East  Riding  Junction  Railway^  issued  a  pro-  alleged  to  be 

,  &lso  a  member 

spectus  on  the  1st  oi  October  1845,  in  which  the  names  ofthecom- 

of  himself  and  the  other  Defendants,  who  were  ten  in  ™}"^»  ^^Mi? 

bill  on  behalf 

number,  together  with  other  persons  to  the  number  of  of  himself  and 
thirty-six,  were  published  as  forming  the  provisional  ^ng'jLtep-^' 
committee,  and  stating  that  the  capital  would  consist  ested  as 
of  350,000/.  in  17,500  shares  of  20/.  each,  on  which  a  SJ^c^Mny, 
deposit  of  2/.  25.  was  to  be  paid,  and   that  the   sub-  except  the 
scribers  would  be  held  liable  only  to  the  extent  of  the  (^ho  con-  ' 
first  deposit,  until  an  Act  of  Parliament  should  be  ob-  "j®^^.**.^ 
tained,  and  afterwards  only  to  the  amount  of  their  sub-  tii!*in  the 
scriptions ;  and  subjoining  the  usual  form  of  application  *?^>on  and 
for  shares.     That,  shortly  after,  the  Plaintiff  was  applied  members  of 
to  by  the  Defendant  Day  to  become  a  partner  in  the  Com-  gtetinrthlr^^^ 

pany,  and  a.member  of  the  provisional  committee,  and  shares  had 

1  ever  been  al- 

inai,  lotted,  but 
that  various 
sums  had  been  contributed  by  several  members  of  the  committee,  whose  names  the 
PlaintifiPdid  not  know,  pursuant  to  a  resolution  of  their  board,  in  trust  for  the  liqui- 
dation of  the  liabilities  of  the  company,  and  that  the  Defendants  had  received  those 
sums  and  also  other  property  of  the  company,  and  were  misapplying  them ;  and 
praying  that  the  same  mignt  be  properly  applied  in  discharge  of  the  liabilities  of  the 
company,  the  Plaintiff  being  willing  to  pay  his  due  proportion,  and  that  the  out- 
standing property  of  the  company  mi^ht  be  got  in  and  that  the  action  might  be 
restrained.  Held  (reversing  tne  decision  below),  that  as  the  alleged  contributions 
appeared  to  be  purely  voluntary  the  Plaintiff  had  no  right  to  interfere  with  or  ask 
any  relief  in  respect  of  them,  at  all  events  in  the  absence  of  the  parties  by  whom 
they  had  been  made ;  and  a  demurrer  for  want  of  parties  was  on  that  ground  allowed. 

Vol.  I.  3  F 
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1 846.  that,  relying  on  the  statement  contained  in  the  prospectos, 
and  on  the  Defendants  being  and  continuing  to  be  such 
partners,  he  agreed  to  do  so,  and  his  name  was  accord- 
ingly advertized  as  one  of  such  provisional  cotnmittee. 
That  about  the  same  time,  Hay  undertook  to  act  as 
temporary  secretary  to  the  Company  without  salary. 
That  applications  were  made  by  many  persons  for 
shares,  but  that  no  shares  had  yet  been  allotted  either 
to  such  applicants  or  to  the  Plaintiff,  or  the  other 
members  of  the  provisional  committee. 

That  several  meetings  of  the  committee  were  held,  at 
which  the  Plaintiff  attended,  and  plans  and  sections  were 
made,  and  some  other  works  done  for  the  purpose  of 
carrying  the  project  into  effect:  but  that  at  a  meeting  of 
the  committee  held  on  the  8th  of  December  1845,  it  was 
resolved  by  a  majority  that  the  scheme  should  be  aban- 
doned, and  that  the  expenses  which  had  then  been 
.  incurred  should  be  ascertained,  and  the  amount  of 
them  paid  by  contributions  among  the  members  of  the 
committee,  and  that  10/.  should  be  immediately  paid  by 
each  member  as  a  first  instalment,  and  the  Defendants, 
other  than  Day^  were  appointed  as  an  audit  committee, 
to  take  the  accounts.  Hiat  certain  sums  of  monej 
were  accordingly  paid  pursuant  to,  and  for  the  par- 
poses  of,  those  resolutions,  to  or  for  the  use  of  the  De- 
fendants in  trust  for  and  towards  the  liquidation  of  the 
liabilities  of  the  company. 

That  on  the  80th  of  December,  another  meetii^  of 
the  provisional  committee  was  held  (but  at  which  the 
Plaintiff  was  not  present),  at  which  the  audit  committee 
made  their  report,  when  it  appearing  that  the  liabiliti& 
of  the  Company  amounted  to  1545/.,  it  was  resolved  that 
each  member  of  the  provisional  committee  should  be 
called  upon  to  pay  his  quota  30/.  into  a  certain  bank 

to 
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to  the  account  of  the  Defendants,  who  were  authorized  1846. 
to  disdiarge  thereout  the  bills  passed  by  the  audit  com- 
mittee. That  at  the  time  when  that  resolution  was 
passed,  there  were  eighty-three  members  of  the  pro- 
visional committee,  the  amount  of  whose  contributions 
at  SOL  a-piece  would  be  2490^.,  and  therefore  more 
than  sufficient  to  pay  the  sum  of  1545/.,  which  was  the 
total  amount  of  the  debts  and  liabilities  of  the  company. 

The  bill  then  stated,  that,  in  pursuance  of  the  said 
several  resolutions,  divers  sums  of  money  had  been  paid 
to,  and  for  the  use  of*  the  Defendants  in  trust  for  dis- 
charging the  said  debts  and  liabilities;  and  that  the 
Defendants  had  possessed  themselves  of  other  property 
of  the  company  applicable  to  the  discharge  of  the  lia- 
bilities thereof,  and  that  they  had  discharged  thereout 
all  such  liabilities  except  the  sum  of  220/.  alleged  to  be 
due  to  the  solicitor  of  the  company,  and  4i5L  claimed 
by  Day  to  be  due  to  him  for  his  expenses  as  secretary : 
but  that  they  had  a  residue  of  trust  monies  in  their 
hands  more  than  sufficient  for  the  discharge  of  both  those 
claims. 

That,  under  those  circumstances,  the  Plaintiff  had 
refused  to  pay  the  80/.  mentioned  in  the  resolution  of 
the  31st  of  Decefnber,  but  that  he  was,  and  had  always 
been,  ready  to  pay  his  fair  proportion  in  discharge  of 
the  liabilities  of  the  Company,  and  that  he  had  re- 
quested the  Defendants  to  apply  the  monies  now  in 
their  hands  in  payment  of  the  remainder  of  such  lia- 
bilities, and  to  ascertain  what  was  the  sum  fairly  payable 
by  him  as  his  contribution  towards  reimbursing  the 
parties  by  whom  those  monies  had  been  advanced,  and 
to  inform  him  of  the  names  and  addresses  of  such  per- 
sons, and  to  whom  his  contribution  ought  to  be  paid : 
but  that  they  had  refused  to  comply  with  such  request, 
and  that  in  consequence  of  the  Plaintiff's  refusal  to  pay 

3  F  2  the 
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1846.        the  S0/.9  the  Defendant  Day  had;  in  concert  with,  and 

^     ^^"^     at  the  instigation  of,  the  other  Defendants,  brought  an 

•.  action  against  the  Plaintiff  for  his  said  demand  of  45L, 

^^*        in  which  action  he  had  recovered  a  verdict  for  that 

amount,  with  leave  to  the  Plaintiff  to  move  to   enter 

a  nonsuit. 

The  bill  then  charged  that  Day  had,  notwithstanding 
his  undertaking  the  office  of  secretary,  never  ceased  to 
be  a  member  of  the  provisional  committee,  and  that 
the  amount  of  his  demand,  as  secretary,  if  due  at  all, 
was  due  not  from  the  Plaintiff  individually,  but  from 
the  Company  collectively,  and  was  payable  out  of  the 
monies  so  as  aforesaid  in  the  hands  of  the  Defendants, 
and  that,  in  fact,  his  bill  was  one  of  those  which  had 
been  passed  by  the  audit  committee,  and  that  the  other 
Defendants  bad  made  themselves  responsible  for  the 
payment  of  it,  and  had  set  apart  a  portion  of  the  trust 
monies  in  his  hands  to  provide  for  it,  and  also  for  the 
costs  of  the  action  in  case  it  should  fail. 

The  bill  further  charged,  that  the  Defendants  had 

wasted  and  misapplied  the  monies  so  paid  and  held  as 

aforesaid  in  trust  for  payment  of  the  liabilities  of  the 

Company,  and  that  they  intended  further  to  misapply 

them  in  payment  of  gratuities  to  the  engineer  of  the 

Company,  and  in  other  ways.     That-the  members  of  the 

provisional  committee  were  eighty-three  in  number  or 

more,  and  that  there  were  many  persons  other  than 

the  Plaintiff  and  the  Defendants  who  were  partners  in 

the  company,  but  that  the  Plaintiff  was  unable  to  set 

forth  who  such  persons  were,  and  that  if  known,  they 

were  too  numerous  to  be  conveniently  made  parties  to 

the  suit :  but  that,  so  far  as  they  or  either  of  them  had 

any  interest  in  the  matters  therein  mentioned,  or  in  the 

relief  thereby  praj^ed,  their  interests  were  the  same  as 

the  Plaintiff's.  « 

The 
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The  bill  prayed  an  account  of  all  the  monies  and        1846. 
property  belonging  to  the  Company,  which  had  been  in 
the  hands  of  the  Defendants  in  trust  for  the  Company, 
and  of  all  sums  of  money  which  by  virtue  of  the  said 
several  resolutions,  or  either  of  them,  or  otherwise,  had 
been  paid  to,  or  possessed  by  the  Defendants  for  the 
purpose  of  discharging  the  debts  and  liabilities  of  the 
company,  or  applicable  for  such  purposes ;  and  a^  ac- 
count of  the  debts  and  liabilities  of  the  company  re- 
maining unsatisfied ;  and  that  the  outstanding  property 
of  the  Company  might  be  got  in  under  the  direction  of 
the  Court,  and  applied  towards  the  discharge  of  such 
debts  and  liabilities ;  and  that  a  receiver  might  if  neces- 
sary be  appointed,  and  that  the  Defendants  might  be 
restrained  by  injunction  from  collecting  the  property  or 
monies  of  the  Company,  and  from  applying  or  dispos- 
ing of  the  monies  or  property  in  their  possession,  or 
monies  paid  or  subscribed,  or  which  might  thereafter  be 
paid  or  subscribed,  in  consequence  of  the  resolutions, 
otherwise  than  under  the  direction  of  the  Court  in  dis* 
charge  of  the  debts  of  the  Company,  and  for  the  pur- 
poses for  which  such  monies  should  have  been  paid  or 
subscribed ;   and  that   the  Defendant   Day  might  be 
restrained  by  injunction  from  further  proceeding  with 
his  action. 

The  bill  purported  to  be  filed  by  the  PlaintiiF  on  be- 
half of  himself  and  all  other  persons  interested  in  the 
matters  therein  mentioned,  as  partners  in  the  Company, 
except  the  Defendants. 

The  Defendant  Day  demurred  separately  from  the 
other  nine  Defendants.  The  grounds  of  both  demurrers 
assigned  on  the  record,  were  want  of  Equity  and  want 
of  parties ;  it  being  insisted  that  all  the  members  of  the 
provisional  committee  ought  to  be  individually  parties 

3  F  3  to 


Day. 
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1846*        to  the  suit,  and  that,  at  all  events,  those  who  were 
^"^V^^     stated  to  have  contributed  ought  to  be  so* 

On  the  hearing  of  the  iq»peal* 

Mr.  BeiheU  and  Mn  FoUeit^  appeared  for  the  Ap- 
pelhints. 

Mr.  Parry  and  Mr.  KemfoUf  for  the  RespondenL 

For  the  Appellants  it  was  argued,  that  though  the  bill 
spoke  throughout  of  a  partnership  or  Company,  it  did 
not  state  a  case  of  actual  partnership,  but  merdy  of 
proceedings  preliminary  to  the  formation  of  one,  tod 
that  in  that  state  of  things  there  was  no  common  lia- 
bility for  the  expenses  incurred  in  promoting  the  ao- 
dertaking,  either  between  the  intended  shareholders  as 
such,  Fox  V.  aifton  (a).  Wood  v.  Duke  of  Arg^  (i), 
or  between  the  members  of  the  provisional  commrtlee; 
for  that  the  mere  circumstance  of  the  names  of  certain 
persons  being  associated  together  in  advertisements  as 
forming  that  body  (which  was  the  only  thing  suggested 
by  the  bill  as  connecting  these  parties  together)  did  not 
establbh  such  a  privity  between  them  as  would  entitle 
any  one  or  more  to  file  a  bill  against  the  rest  for  con- 
tribution ;  and  that  at  all  events  a  bill  for  that  paq)ose 
could  not  be  sustained  without  bringing  all  the  parties 
liable  to  contribute,  individually  before  the  Court. 
Hichens  v.  Congreve  (c),  Richardson  v.  Hastings,  (i) 
If  it  should  be  said  that  this  was  not  a  bill  for  cootribu- 
tion,  but  for  administration  of  a  trust  fund,  the  answer 
was,  that  although  the  bill  stated  that  the  sums  con- 
tributed had  been  received  by  the  Defendants  in  trust 

for 

(a)  6  Bmg,  776.  (c)  4  i?iitff.  562. 

(b)  6  Man,  ^  Gr.  928.  {(£)  7  Bern.  301. 


T%e  Lord  Chancellor. 

According  to  the  allegations  contained  in  the  bill,  the 
defendants  have  possessed  themselves  of  property  be- 
longing to  the  company,  other  than  the  money  sub- 
scribed, applicable  to  the  discharge  of  its  liabilities. 
Neither  the  natare  nor  extent  of  this  property,  nor  the 
source  whence  it  was  derived  are  stated ;  but  for  the 
present  purpose,  the  averment  that  there  was  some  pro- 
perty of  this  description  must  be  taken  to  be  true.  The 
Plaintiff  requires,  however,  not  only  an  account  of  this 
property,  but  also  of  the  fund  subscribed  pursuant  to 
the  resolutions  of  the  meeting  of  the  provisional  com- 
mittee, and  to   which   he  had  refused    to  contribute. 

He 

(a)  3  Shn.  1. 
3  F  4 
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for  the  liquidation  of 'the  liabilities  of  the  Company,  it        1846. 
clearly  appeared  from  the  other  statements  of  the  bill, 
that  those  sums  were  voluntary  contributions  made  by 
some  of  the  directors  in  deference  to  the  resolution  of 
the  majority,  but  which  resolution  created  no  legal  ob- 
ligation upon  absent  or  dissentient  members  of  the 
committee,  or  even  upon  the  majority  who  voted  for  it 
as  between  themselves,  unless  on  the  assumption  of  some 
antecedent  common  liability ;  Garrard  v.  Ijord  Lauder* 
dale,  (a)     The  existence,  therefore,  of  this  fund  in  the 
hands  of  the  trustees  did  not  substantially  vary  the  case 
firom  one  of  simple  contribution ;  for  if  the  Plaintiff  had 
no  power,  in  a  suit  framed  as  this  was,  to  compel  those 
members  of  the  Company  who,  like  himself,  had  not  yet 
contributed  their  quota,  to  do  so»  it  was  clear  that  neither 
he  nor  they  had  any  right  to  meddle  with  the  fund  which 
had  actually  been  contributed  by  others;  much  less  could 
they  be  represented  as  having  a  common  interest  with 
those  parties  in  the  relief  which  was  sought  in  reference 
to  it. 


Dec« 
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1846.        He  complains   of  the  intended  misapplication   of  the 
money,  and  prays  various  matters  respecting  it.     I  can- 
not understand,  however,  by  what  right  he  claims  to 
represent  the  subscribers  to  this  fund,  or  to  unite  him- 
self  with  them  in  a  suit  respecting  it.     The  subscription 
was  purely  voluntary.     The  money  was  voted  and  paid 
upon  the  faith  that  all  would  contribute  their  proportion. 
This  the  Plaintiff  declined  doing.     He  can  have  no 
right,  therefore,  to  interfere  with  the  fund,  or  to  direct 
or  control  its  application.     It  belongs  exclusively  to  the 
subbcribers,  and  if  he  wishes  to  enforce  any  supposed 
claim  with  respect  to  it,  he  cannot,  I  conceive,  do  this  by 
representing  or  uniting  himself  with  them,  but  roust  pro- 
ceed adversely  against  them,  and  in  such  a  manner  as  to 
give  them  an  opportunity  of  properly  defending  their 
rights.    The  PlaintifT  is  seeking  to  free  himself  from  lia- 
bility at  their  expense,  that  is,  out  of  a  fund  which  be- 
longs solely  to  them.     A  principal  object  of  the  bill 
is  to  restrain  further  proceedings  in^  the  action  at  Inw 
brought  by  Day.     The  subscribers  have  no  interest  in 
obtaining  this  injunction,  still  less  have  they  an  interest 
in  applying  a  fund  exclusively  theirs  in  discharge  of  the 
action. 

I  think,  therefore,  the  record  is  improperly  framed  in 
respect  to  the  parties,  and  that  the  demurrer  ought  to 
be  allowed.      But  I  shall  give  the  Plaintiff  leave  to 


amend,  (a) 


(a)  Sec  the  two  next  cases. 


July.  MEMORANDUM. 

Lord  Lyndhurst  resigned  the  Great  Seal,  which  was 
again  delivered  by  Her  Majesty  to  Lord  Cottenham^  as 
Lord  Chancellor,  and  his  Lordship  accordingly  resumed 
his  seat  in  LincoMs  Inn  Hall  on  the  7th  July  1846. 
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1847. 


APPERLY  V.  PAGE.  April  13. 16. 

ri^HIS  was  an  appeal  from  an  order  of  Vice-Chan-  A  bill  may  be 
-■-    cellor  Ktiight  Bruce^  overruling  a  general  demurrer  the  directors 

to  a   bill  filed  airainst  the  Provisional  Directors  of  a  ofapro^'- 

'^  nonally  re- 

Railway  Company  by  five  shareholders,  on  behalf  of  gistered  rail- 

themselves  and  all  the  rest  except  the  Defendants.  SerltaTdS^^' 

solution,  by 

The  bill  represented  that  the  scheme  originally  an-  shareholders 
nounced  by  the  prospectus  was,  at  first,  one  of  great  pro-  <>U  behalf  of 
mise,  and  that  the  Defendants  had  applications  made  to  those  Defend- 

theni    by  substantial  parties  for  shares  exceeding  the  *"!^*» /or  the 
'      ,  ^  ,  °  winding  up  of 

number  which  would  have  been  sufficient  for  raising  the  its  affairs, 
whole  amount  ofcapital  required  for  the  undertaking;  but  biuISi 
that  by  negligence  and  misconduct  they  omitted  to  take  only  the  col- 
advantage  of  such  applications,  and  that  before  the  end  \^^^^  property 
of  October  1 825,  they  had  ascertained,  as  the  tact  was,  ""4  ^'^.appli- 
that  the  required  amount  of  capital  could  not  be  raised,  discharge  of 

and  that  the  scheme  had  become  abortive  and  imprac-  Jj'fjoin' l»abi- 

'^  lities,  but 

ticable  ;   also  the  dis- 
tribution of 
the  surplus  among  the  shareholders  in  proportion  to  the  amount  of  their  respective 
subscriptions. 

In  a  bill  filed  against  the  directors  of  a  provisionally  r^stered  railway  company 
by  some  of  the  shareholders,  on  behalf  of  all  except  the  Defendants,  for  the  wind- 
ing up  of  its  affairs,  after  stating  that  a  certain  number  of  persons  had  executed 
the  parliamentary  contract  as  subscribers  for  certain  shares,  but  that  they  had  not 
pud  their  deposits,  and  that  no  shares  or  certificates  of  shares  had  been  issued  to 
them,  it  was  alleged  that  the  Plaintiffs  were  ignorant  of  their  names  and  addresses. 
Held,  on  demurrer  for  want  of  parties,  that  that  allegation  was  a  sufficient  excuse  for 
not  making  those  persons  Defendants,  although  the  Standing  Orders  required  that 
a  copy  of  the  parliamentary  contract  containing  the  names  and  addresses  of  all  per- 
sons who  had  executed  it,  should  be  deposited  in  the  Private  Bill  Office,  and  it 
appeared  from  statements  in  tlie  bill  that  that  document  had  been  deposited  pur- 
suant to  the  Standing  Orders,  and  that  the  Plaintiffs  had  procured  a  copy  of  it. 

Where  a  bill  by  certain  persons,  on  behalf  of  themselves  and  others,  for  relief 
against  an  alleged  breach  ot  trust,  is  demurred  to,  on  the  ground  that  some  of  the 
parties,  on  whose  behalf  the  Plaintifis  profess  to  sue,  appear  to  have  been  impli- 
cated in  the  transaction  complained  of,  the  proper  test  ot  such  objection  is  to  see 
whether  the  bill  states  (acts  with  respect  to  those  parties,  which,  as  against  them,' 
would  amount  to  a  defence  to  the  suit. 
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1347.  ticable;  but  that  they  concealed  that  fact  from  the 
Plaintiffs  and  the  other  shareholders ;  and  having  in- 
duced them  to  execute  the  Subscribers'  agreement  and 
Parliamentary  contract  in  the  belief  that  a  proper  allot- 
ment of  shares  had  been  made,  to  the  full  amount  re* 
quired  for.  raising  the  proposed  capital,  they  caused  sur- 
veys to  be  made,  and  incurred  other  expenses  to  a  large 
amount  in  further  prosecution  of  the  scheme;  and  that, 
availing  themselves  of  a  power  which  th^  had  caused 
to  be  introduced  into  the  Subscribers'  agreement,  un- 
known to  the  Pliuntiffs,  at  variance  with  the  terms  of 
the  original  prospectus,  authorising  them  to  limit  the 
scheme  to  a  portion  of  the  line  originally  proposed, 
they  applied  to  Parliament  in  the  ensuing  Session  for 
an  Act  to  enable  them  to  make  such  shorter  line;  but 
not  having  obtained  subscriptions  to  the  amount  of  a 
sufficient  proportion  of  the  capital  required,  even  for  that 
line,  to  satisfy  the  Standing  Orders  of  the  houses  of 
Parliament,  they  caused  and  procured  the  Parliamentary 
contract  to  be  signed  by  divers  persons  to  the  extent, 
nominally,  of  955  additional  shares,  but  which  shares 
were  wholly  fictitious,  no  certificates  having  been  issued 
or  deposits  paid  upon  them ;  and  that,  previously  to  a 
meeting  of  the  shareholders,  convened  in  the  month  of 
May  1^845,  pursuant  to  certain  resolutions  of  the  House 
of  Commons,  fur  the  purpose  of  enabling  the  ^re- 
holders  to  determine  by  a  majority  of  votes  whether 
the  same  should  or  shoidd  not  be  proceeded  with, 
the  Defendants,  in  order  to  enable  them  to  obtain 
an  authority  to  proceed  with  their  bill  in  Parlia- 
ment, had  purchased,  or  procured  to  be  purchased  for 
small  sums  of  money  a  large  number  of  scrip  cer- 
tificates of  shares  in  the  Company,  which  enabled  them 
at  the  meeting  to  carry  a  resolution  in  favour  of  pro- 
ceeding with  the  bilL     That  the  result,  however,  was 

that 
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that  the  bill,  after  having  passed  the  House  of  Com-        1847- 
moDSy  was  rejected  by  the  House  of  Lords ;  so  that,  as 
the  subscribers'  deed  only  authorised  an  application  to 
Parliament  in  that  session,  the  scheme  was  completely 
frustrated  and  at  an  end. 

The  bill  charged  that  the  names  of  the  persons  who 
so  nominally  subscribed  the  Parliamentary  contract  were 
unknown  to  the  Plaintiffs,  and  that  they  were  unable  to 
ascertain  them;  but  that  they  were  known  to  the 
Defendants,  who  refused  to  discover  them.  In  another 
passage^  however,  the  bill  noticed  the  fiict  of  the  Plain- 
tiffs having  procured,  from  the  Private  Bill  Office  of  the 
House  of  Commons,  a  copy  of  the  Parliamentary  con- 
tract which  had  been  deposited  there  by  the  Defendants, 
agreeably  to  the  Standing  Orders  in  that  behalf,  on  the 
occasion  of  their  applying  for  their  Act. 

It  then  charged  that  the  number  of  the  shareholders 
in  the  Company  was  so  great,  and  their  rights  and  lia- 
bilities so  subject  to  change  by  death  and  otherwise,  that 
it  would  not  be  possible,  without  the  greatest  inconve- 
nience, to  make  them  parties  to  the  suit,  and  so  to  do 
would  render  it  impossible  to  bring  the  suit  to  a  termina- 
tion ;  but  that  the  interests  of  all  the  shareholders,  except 
the  Defendants,  were  identical  with  those  of  the  Plain- 
tiffs, and  that  none  of  the  shareholders,  except  the  De- 
fendants, had  interests  adverse  to,  or  differing  from 
those  of  the  Plaintiffs  in  respect  of  the  matters  therein 
mentioned,  or  in  respect  of  the  property  of  the  Com- 
pany, or  the  surplus  thereof;  and  that  all  the  share- 
holders, except  the  Defendants,  had  a  common  interest 
in  obtaining,  and,  in  fact,  consented  and  agreed  to,  the 
relief  thereby  prayed. 


The 
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1 847.  The  prayer  of  the  bill  was,  that  it  might  be  declared 

that  the  object  and  purposes  for  which  the  company 
was  proposed  to  be  established  had  failed  through  die 
neglect  and  misconduct  of  the   Defendants,  and  that 
the  Defendants  were  not  justified  in  prosecuting  the 
undertaking  after  the  failure   thereof,   and  that  they 
were  not  entitled  to  retain  or  deduct  out  of  the  fands  of 
the  company  any  expenses  incurred  in  prosecuting  the 
undertaking  subsequent  to  such  failure;  and  that  an 
account  might  be  taken  of  the  receipts  and  payments  of 
the  Defendants,  on  account  of  the  Company ;  and  that 
the  Defendants  might  be  charged  with  and  decreed  to 
repay  all  monies  which  should  appear  to  have  been  im- 
properly paid  by  them  out  of  the  funds  of  the  Company; 
and  that  the  Plaintiffs  and  the  other  shareholders  in 
whose   behalf  they  sued  might  be  declared  liable  to 
contribute  such   proportion  of  the   expenses  properly 
incurred,  as  the  number  of  shares  held  by  them  respec- 
tively bore  to  the  whole  number  into  which  the  capiud 
of  the  Company  was  originally  proposed  to  be  divided, 
or  such  other  proportion  of  the  said  expenses  as  the 
Court   should,   under  the  circumstances,  deem  to  be 
just;  and  that  the  residue  of  the  deposits,  after  deduct- 
ing thereout  the  amount  of  their  respective  contribu- 
tions to  such  expenses,  might  be  repaid  to  the  Flaintifl^ 
and  the  other  shareholders  on  whose  behalf  they  sued; 
and  that  an  account  might  be  taken  of  the  monies  and 
funds  remaining  in  the  hands  or  at  the  disposal  of  the 
Defendants,  including  a  sum  of  39,000/.  which  had  been 
deposited  by  them  in  the  Bank  of  England^  pursuant  to 
the  Standing  Orders,  on  applying  for  the  Act;  and 
that  the  said  monies  and  funds  might  be  applied  in  pay- 
ment of  the  debts  and  liabilities  properly  incurred  by 
the  Defendants  on  behalf  of  the  Company,  if  any  such 
then  remained  unpaid ;    and  that   the  residue  thereof 
might  be  paid  and  applied  in  aid  of  the  objects  of  this 

suit 


Page. 
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suit  in  such  manner  as  the  Court  should  direct;  and»        1847. 
if  necessary,  that  some   proper   person  might  be  ap-      ^jT^^^^ 
pointed  to  receive  and  get  in  the  monies  and  assets  of        _  v. 
the  Company  then  outstanding;  and,  in  the  mean  time, 
that  the  Defendants  might  be  restrained  by  injunction 
from  receiving  or  demanding  payment  of  any  of  such 
outstanding  monies  or  assets,  and  from  paying  or  as- 
signing, or   in   any.  manner  parting  with,  any  of  the 
monies  or  assets  of  the  Company  then  in  their  posses- 
sion. 

On  the  hearing  of  the  appeal, 

Mr.  Speed  (in  the  absence  of  Mr.  Russell)^  for  the 
Appellant,  took  three  points. 

1st.  That,  inasmuch  as  the  bill  prayed  not  only  the 
application  of  the  partnership  funds  in  payment  of  the 
partnership  liabilities,  as  in  Wallworth  v.  HoU  (a),  but 
a  general  account  and  distribution  of  the  surplus,  which 
was,  in  effect,  a  complete  winding  up  of  the  concern 
and  adjustment  of  the  rights  of  the  shareholders  inter 
se,  it  was  necessary  that  all  the  shareholders  should  be 
personally,  and  not  merely  by  representation,  parties  to 
the  record ;  Richardson  v.  Hastings,  (b) 

2dly.  That  the  parties  who  executed  the  Parlia- 
mentary contract  for  the  955  shares,  ought  to  have  been 
made  Defendant];;  and  that  the  usual  allegation,  that 
the  Plainti£  did  not  know  their  names,  was  no  excuse 
for  omitting  them,  being  evidently  untrue,  because  their 
names  and  addresses  were,  by  the  Standing  Orders,  re- 
quired to  be  stated  in  the  Parliamentary  contract,  of 
which  the  Plaintiffs  admitted  ihey  had  obtained  a  copy 
from  the  Private  Bill  OflBce. 

Sdly.  That, 

(fl)  4  Myl.  4-  Cr.  619.  (b)  7  Beav.  301. 
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1B47.  Sdlj.  That,  with  reference  to  that  part  of  the  bQl 

which  sought  to  charge  the  DefendaDts  with  the  coo- 
sequences  of  their  alleged  misconduct,  in  exoneration  of 
the  rest  of  the  shareholders,  those  parties  who  voted 
with  the  Defendants  at  the  meeting  in  May  were  im- 
properly included  in  the  class  on  whose  behalf  the 
Plaintifls  professed  to  sue,  being  themselves  implicated 
with  the  Defendants  in  the  breach  of  trust  with  which 
they  were  charged. 

In  the  course  of  the  argument, 

T^e  Lord  Chancellor  observed,  with  respect  to 
the  first  point,  that  the  express  ground  of  the  decision 
in  Richardson  v.  Hastings  was,  that  it  appeared  upon 
the  face  of  the  bill  that  questions  might  arise  in  the 
winding  up  of  the  concern,  in  which  the  Plaintiffi  and 
those  whom  they  professed  to  represent  might  have 
conflicting  interests.  The  inference  from  which  was, 
that,  if  the  Master  of  the  Rolls  had  had  such  a  case  as 
the  present  to  deal  with,  he  would  have  overruled  the 
objection. 

In  no  case  (continued  his  Lordship)  can  a  person  sue 
on  behalf  of  others,  unless  what  he  sues  for  is  beneficial 
to  all  whom  he  represents  as  well  as  to  himself.  There- 
fore you  cannot  ask  by  such  a  bill  to  rescind  the  contract 
of  partnership,  because  nan  constat  that  the  contract 
may  not  be  beneficial  to  some :  but  here  no  contract 
exists ;  for  the  parliamentary  contract  contemplated  an 
Act  of  Parliament  being  obtained  in  the  ensuing  session, 
and,  the  attempt  to  obtain  one  having  failed,  the  con- 
tract is  at  an  end  with  the  purpose  for  which  it  was 
entered  into. 

Mr.  Soli  and  Mr.  Daniell  appeared  for  the  Respond- 
ent, but. 

On 
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On  the  conclusion  of  the  argument  of  the  Appellant's        1847. 
crounsely 

T^  Lord  Chancellor  said,  that  before  he  called 
on  the  other  side,  he  would  read  over  the  bill :  that  the 
case  was  one  in  which  the  Court  might  be  under  the 
necessity  of  extending  the  usual  rule  which  regulated 
the  institution  of  suits  by  some  persons  on  behalf  of 
themselves  and  others ;  for  if  the  objection  for  want  of 
parties  (and  the  demurrer  resolved  itself  into  that)  were 
to  prevail  here,  it  was  evident  that  there  would  be  no 
remedy  at  all,  and  the  Defendants  would  be  able  to 
keep  the  money  which  they  had  got,  in  their  pockets, 
and  set  the  contributors  at  defiance.  In  such  a  case,  his 
lA>rdship  said,  he  should  struggle  to  extend  the  rule  if  ■ 
necessary ;  but  that,  according  to  his  present  impres- 
sion, it  would  not  be  necessary,  for  that  there  were 
authorities  already  which  would  justify  the  Vice-Chan- 
cellor's order* 

At  the  sitting  of  the  Court  the  following  day, 

The  Lord  Chancellor  said : 

In  this  case  the  grounds  assigned  for  the  demurrer 
were  want  of  equity  and  want  of  parties :  and  the  want 
of  parties  was  stated  to  be,  that  all  the  shareholders  were 
not  made  Defendants ;  the  bill  being  by  certain  share- 
holders on  behalf  of  themselves  and  all  the  rest,  except 
the  Defendants.  But,  in  the  course  of  the  argument, 
the  objection  was  varied  from  what  it  was  on  the  face 
of  the  demurrer ;  for  not  only  was  the  absence  of  those 
parties  insisted  on,  but  it  was  contended  that,  at  all 
events,  a  class  of  persons  who  represented  955  shares, 
which  had  been  subscribed  for  under  particular  cir- 
cumstances, ought  to  have  been  parties  to  the  suit. 

Now 
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1847.  Now  the  outline  of  the  case  is  one  which,  but  (or 

certain  special  circumstances  which  are  stated  in  the 
bill,  is  admitted  not  to  be  open  to  demurrer.  The  bill 
states  that  a  plan  was  suggested  for  making  a  certain 
railway,  under  which  many  persons  came  in  as  sob- 
scribers,  and,  amongst  others,  the  Plaintifl^.  That  a 
large  sum  of  money  was  subscribed ;  but  that  the  at* 
tempt  to  obtain  an  Act  of  Parliament  failed,  and  that  the 
scheme  is  now  entirely  at  an  end  from  the  impossibility 
of  raising  sufficient  capital  to  carry  it  into  efiect  The 
purpose,  therefore,  for  which  the  parties  came  together 
is  stated  in  the  bill  as  no  longer  an  existing  purpose. 
The  bill  prays,  after  some  directions  as  to  disallowance 
of  certain  expenses  to  the  Defendants,  that  the  surplus 
may  be  divided  among  the  shareholders  in  proportion 
to  the  sums  subscribed  by  them. 

Now  that,  apart  from  the  special  circumstances  which 
are  stated,  is  nothing  more  than  the  case  of  IVallwortk  ?. 
Holff  in  which,  after  reviewing  all  the  authorities,  I 
came  to  the  conclusion  that  the  rules  of  the  Court  per- 
mitted the  Plaintiff  to  sue  on  behalf  of  himself  and  others. 
Therefore  it  is  clear  that  on  that  general  ground  the 
demurrer  cannot  be  sustained. 

But  then  it  is  said,  that  by  reason  of  some  special 
circumstances  in  the  case,  certain  persons  cannot  be  sup- 
posed to  be  represented  by  the  Plaintifis.  These  circum- 
stances are  comprised  in  two  distinct  allegations.  The 
bill  represents  the  conduct  of  the  Defendants  to  have 
been  very  improper  towards  the  Plaintiffs  and  the  other 
shareholders,  in  persisting  in  the  scheme,  after  they 
knew  that  it  had  become  impracticable;  and  among 
other  things  it  states  that,  notwithstanding  they  had  at 
an  early  period  ascertained  that  it  would  be  impossible 
to  obtain  an  amount  of  subscriptions  sufficient  to  enable 

them 
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them  to  obtain  an  Act,  they  representeji  to  the  public  1847. 
that  the  subscription  was  full ;  and  that  for  the  purpose 
of  making  that  appear,  they  procured  the  parliamentary 
contract  to  be  subscribed  by  a  number  of  their  friends 
for  955  shares,  being  the  number  that  was  wanting  to  ' 
make  up  the  required  amount:  but  (and  that  is  the 
charge  on  which  the  objection  is  founded)  that  those 
subscriptions  were  merely  nominal,  and  that  no  shares 
or  certificates  of  shares  representing  them,  were  ever 
issued  to  or  taken  by  the  subscribers,  and  that  no 
part  of  the  monies,  which  by  the  parliamentary  contract 
were  represented  to  be  paid  by  way  of  deposit  upon 
them,  was. ever  paid.  The  statement,  therefore,  is, 
that,  in  order  to  make  up  the  number  of  subscriptions 
for  shares  required  by  the  Standing  Orders,  certain 
shares  were  represented  as  taken  up  by  persons  who 
never  paid  their  subscriptions  or  intended  to  do  so. 
And  upon  that  it  is  said  that  those  persons  ought  to  be 
Defendants,  because  their  case  is  not  common  with  that 
of  the  Plaintiffs,  being  parties  to  a  breach  of  trust ;  and, 
therefore,  if  they  have  any  interest,  it  cannot  be  repre* 
sented  by  the  Plaintiffs,  who  complain  of  that  breach  of 
trust.  But  then  there  is  an  allegation  that  the  Plaintiffs 
do  not  know  their  names:  and  it  is  not  disputed  that 
iu  an  ordinary  case  that  allegation  is  a  suflBcient  excuse 
for  not  making  such  parties  Defendants.  But  it  is  said 
that  here  the  allegation  cannot  be  true,  because  the 
parliamentary  contract,  of  which  the  Plaintiffs  have  got 
a  copy,  shews  who  they  are.  But  the  Court  cannot  try 
the  truth  of  an  allegation  upon  demurrer,  and,  there- 
fore, for  the  present  it  must  be  taken,  as  alleged,  that  the 
Plaintiffs  are  ignorant  of  the  names  of  those  parties,  and 
consequently  excused  from  making  them  Defendants. 

The   other   special   circumstance  relied  on  is  very 

much  of  the   same  character.      The   bill  states  that. 

Vol.  I.  3  G  pursuant 
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1847.  pursuant  to  a  resolution  of  the  House  of  CominoDs 
during  the  last  session,  a  meeting  of  the  shareholders 
was  called  to  consider  whether  the  scheme  shoald 
go  on  or  not :  ^^  and  that  the  Piaintifls  and  numerous 
other  shareholders  caused  their  votes  to  be  recorded 
at  that  meeting  against  proceeding  with  the  bill;  but 
that  the  Defendants,  by  means  of  scrip  oerdficates 
which  they  had  purchased,  or  caused  to  be  held  by 
persons  under  their  influence,  and  by  various  un- 
due means,  procured  a  majority  of  votes  to  be  re- 
corded in  favour  of  proceeding  with  the  bill:"  and, after 
suggesting  a  pretence  that  a  majority  of  the  share* 
holders  sanctioned  and  approved  of  the  bill,  and  au- 
thorised the  Defendants  to  proceed  with  it,  the  bHl 
charges  the  contrary  to  be  true,  and  "  that  the  Defend- 
ants had,  prior  to  the  meeting,  and  in  order  to  enable 
them  to  obtain  an  authority  to  proceed  with  the  bill, 
purchased,  or  procured  to  be  purchased,  for  small  sums 
of  money,  a  large  number  of  scrip  ceitificates  of  shares 
in  the  company,  and  to  an  amount  sufficient  to  enable 
them  to  carry  a  resolution  at  the  meeting  in  favour  of 
proceeding  with  the  bill ;  and  they,  in  fact,  carried  such 
resolution  by  means  of  the  scrip  so  purchased  and  pro- 
cured to  be  purchased." 

Now,  so  far  as  the  Defendants  themselves  purchasing 
shares,  and  thereby  acquiring  more  influence  at  die 
meeting  than  they  ought  to  have  had,  or  would  other- 
wise have  had,  that  is  merely  an  allegation  afiecting  tbe 
conduct  of  the  Defendants  themselves.  But  th^  argu- 
ment is,  that  all  those  who  constituted  the  mkjority 
should  be  parties  to  the  suit,  and  that  they  cannot  nov 
dispute  the  propriety  of  those  proceedings,  or  of  the  ex- 
penses which  were  incurred  in  consequence  of  them. 
But,  to  sustain  that  objection,  it  must  be  shewn  that  the 

bill  contains  allegations  which  would  constitute  a  de- 
fence 
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fence  to  any  relief  on  behalf  of  these  parties.     It  may         1847. 

ultimately  be  made  out  by  the  Defendants  that  certain 

of  the  persons  who  are  by  this  bill  associated  with  the 

Plaintiffs  were  concerned  with  them,  (the  Defend&nts,)  in 

the  acts  complained  of;  and,  if  such  a  case  be  made  out, 

it  may  no  doubt  hereafter  create  considerable  difficulty 

in  the  prosecution  of  this  suit.    But  that  is  not  now  die 

question :  the  question  is,  whether  the  allegations  on  the 

face  of  the  bill  shew  a  clear  participation  in  a  breach  of 

trust  by  these  parties.    They  may  have  been  induced  to 

vote  in  that  majority  by  the  misrepresentations  which  the 

bill  alleges  to  have  been  made  by  the  directors  respecting 

the  afiairs  of  the  company,  and  they  may  say  that  they 

are  not  precluded  by  a  vote  so  given  from  seeking  relief 

in  common  with  the  rest  of  the  shareholders  against  the 

consequences  of  the  proceedings  which  were  resolved 

upon  at  that  meeting. 

These  are  the  only  circumstances  which  have  been 
suggested  as  preventing  the  Plaintiffs  from  filing  this 
bill  on  behalf  of  themselves  and  other  shareholders : 
and,  as  I  am  of  opinion  that  neither  of  these  objections 
can  be  supported,  I  think,  the  demurrer  was  rightly 
overruled,  and  that  this  appeal  must  be  dismissed  with 
costs. 
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MOZLEY  V.  ALSTON. 


The  rule  that 
a  suit  by  in- 
dividual 
shareholders 
in  an  incor- 
porated com- 
plin J,  com- 
plaining of  an 
injury  to  the 
corporation, 
cannot  be 


npHIS  was  an  appeal  from  an  order  of  the  Vi(^ 
-^   ChaDcellor  o[  England  overruling  a  general  de- 


The  bill,  after  setting  forth  certain  clauses  of  the 
Company's  Act,  by  which  it  was,  amongst  other  things, 
provided  that  the  number  of  directors  should  be  twelve, 
with  power  to  the  Company  to  increase  it  to  any  number 


murrer  to  a  bill  filed  by  two  persons  describing  them- 
selves as  holders  of  shares  in  the  capital  stock  of  the 
Birmingham  and  Oxford  Junction  Railway  Company, 
who  were  duly  registered,  and  had  paid  all  their  calls 
in  respect  of  such  shares "  against  eighteen  persons 
maintained,  if  who,  de  facio^  constituted  the  existing  body  of  the 
the'piidntifis  Directors  of  the  Company,  and  against  the  Company  it- 
have  the  self  by  its  corporate  title, 
means  of  pro- 
curing a  suit 
to  be  insti- 
tuted in  the 
name  of  the 
corporation 
itself,  applies 
eaually 
whether  the 

subject-matter  "^^   exceeding   eighteen,    and    that   five  should  be  a 

of  complaint      quorum   at   their   meetings,   stated   that    an   ordinary 

be  an  act  or 

transaction        meeting  of  the  Company  was  held  pursuant  to  the  Act 

which  is  QQ  j|,g  27th  February  1847,  when  it  was  adjourned  to 
merely  void-  it  i 
able  at  the  dis-  the  13th  March  at  four  o'clock  p.  m;  and  that  an  ex- 
cretion of  a  iraordinary  meetini;  of  the  company  was  held  on  die 
majonty  of                                                                        r     j 

shareholders,  same 

or  an  act  or 

transaction 

absolutely  illegal,  and  incapable  of  being  confirmed  by  such  majority. 

The  Court  will  not  entertain  a  bill  by  shareholders  in  an  incorporated  coaipsnj, 
seekine  merely  to  restrain  the  directors  de  facto  fix>m- acting  as  such,  on  the  sole 
ground  of  the  alleged  invalidify  of  their  title  to  their  offices, 

A  general  demurrer  to  a  bill  by  two  members  of  an  incorporated  railway  companj, 
in  their  individual  characters,  against  the  corporation  and  twelve  other  memben 
who  were  alleged  to  have  usurped  the  office  of  directors,  and  to  be  ezercitipg  the 
functions  thereof,  as  a  majority  of  the  governing  budy»  injuriously  to  the  interests  of 
the  company,  praying  that  those  twelve  Defendants  might  be  restricted  firom  sctii^ 
as  directors,  and  be  ordered  to  deliver  the  common  seal,  and  the  property,  sofi 
books  of  the  company  in  their  possession,  to  six  other  persons,  who  were  alleged  to 
be  the  only  duly  constituted  directors,  was,  on  both  the  above  grounds,  aUowed. 


Alston. 


CASES  IN  CHANCERY.  791 

same  ISth  March  at  two  o'clock  p.m.,  pursuant  to  a        1847. 
special  notice  thereof  duly  given,  "  for  the  purpose  of     *^J^^J]^ 
considering  the  propriety  of,  and  if  so  determined,  taking  v, 

the  necessary  steps  at  such  meeting  for  increasing  the 
number  of  directors,  which  was  then  twelve  only,  by  the 
election  of  six  new  ones,  and  also  for  the  purpose  of 
considering  the  provisions  of  a  bill,  intituled  *^A  proposed 
Bill  for  uniting  the  Birmingham  and  Oxford  Junction 
Railway  Company,  and  the  Birminghamy  JVoherhampton^ 
and  Dudley  Railway  Company  into  one,  and  for  au- 
thorising the  sale  of  the  latter  railway  and  other  new 
works  to  the  Great  Western  Railway  Company,"  and  of 
considering  and  determining  upon  the  propriety  of  in- 
troducing into  parliament,  or  of  proceeding  with  or 
withdrawing  the  said  bill,  and,  if  thought  fit,  of  taking 
such  steps  for  proceeding  with  or  withdrawing  the  said 
bill,  and  passing  such  resolutions  and  giving  such  in- 
structions to  the  directors  of  the  Birmingham  and  Oxford 
Railway  Company  touching  any  sale  or  other  disposi- 
tion of  the  said  railway,  or  for  effecting  any  of  the  above 
mentioned  purposes,  as  the  meeting  should  think  ex- 
pedient" 

That  at  the  extraordinary  meeting,  it  was  resolved 
that  the  number  of  directors  should  be  increased  to 
eighteen,  and  six  additional  directors  were  accordingly 
elected,  after  which  the  meeting  was  adjourned  to  five 
o'clock  p.  M.  of  the  same  day* 

The  bill  then  stated,  in  substance,  that  the  Defendants 
were,  on  the  S7th  February  1847,  the  duly  constituted 
directors  of  the  Company,  the  greater  part  of  them  having 
been  duly  elected  in  the  month  of  October  1846,  and  the 
rest  having  been  appointed  to  fill  vacancies  which  had  oc- 
curred during  the  interval ;  and  that,  according  to  the 
true  construction  of  the  Company's  Act,  one«third  of  the 

3  G  3  number 
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* 

1847.  number  ought  to  have  gone  out,  by  balloting  or  agree- 
ment amongst  themselves,  at  the  ordinary  meeting  of  the 
27th  February^  or  the  adjourned  ordinary  meeting  of  the 
1  Sth  Marchy  and  to  have  been  replaced  by  the  election  of 
four  new  directors ;  and  that,  accordingly,  at  the  adjourned 
ordinary  meeting,  which  was  duly  held  on  the  IdthJIfarcft 
at  four  o'clock,  a  shareholder  moved  that  one-third  of 
the  directors  who  were  in  oflBce  previously  to  the  27th 
February  1847  should  retire  from  oflBce,  pursuant  to  the 
provisions  of  the  Act,  and  that  the  twelve  should  agree 
or  determine  among  themselves  which  of  them  should 
retire ;  but  that,  although  the  motion  was  duly  seconded 
and  carried  unanimously  by  all  the  shareholders  present 
at  the  meeting,  except  the  twelve  original  directors  them- 
selves, the  chairman,  who  was  one  of  their  number,  re- 
fused to  put  it,  and  the  twelve  refused  to  retire  or  to  de- 
termine or  agree  which  of  them  should  retire,  insisting 
that  they  were  still  lawful  directors  and  entitled  to  act 
as  such ;  and  that,  in  consequence  of  such  refusal,  the 
shareholders  present  at  the  meeting  were  deprived  of, 
and  unable  to  exercise,  their  right  of  electing  persons  to 
supply  the  place  of  the  directors  who  ought  then  to  have 
retired. 

The  bill  then  suted  that  the  adjourned  extra- 
ordinary meeting  was  duly  held  at  five  o'  clock  of  the 
same  day,  when  it  was  resolved,  that  the  proprietors  of 
the  Company,  wholly  disapproving  of  the  proposed 
amalgamation  of  the  Birmingham  and  Oxford  railway 
with  the  Birmingham^  Wolverhampion,  and  Ditdlqi 
railway,  and  of  the  proposed  sale  of  both  concerns  to 
the  Great  Western,  the  directors  should  be,  and  they 
were,  thereby  instructed  not  to  proceed  with,  bat  to 
withdraw  from,  the  bill  then  before  parliament  for  those 
objects,  and  that  they  be  further  instructed  to  affix  the 
Company's  seal  to  thes  petition  then  read  against  such 


Alston. 
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bill,  and  to  take  all  necessary  measures  for  opposing  it  in        184' 
both  houses  of  Parliament ;  and  the  chairman  having      iJI^gy 
refused  to  affix  the  common  seal  of  the  company  to  such  v, 

petition,  it  was  further  resolved  that  certain  shareholders, 
who  were  specified,  should  be  authorised  to  sign  the 
same  on  behalf  of  the  meeting. 

That  there  were  present  at  both  the  adjourned 
meetings  upwards  of  seventy  shareholders  holding  per- 
sonally, and  representing  by  proxy,  upwards  of  85,000 
shares  out  of  50,000,  which  constituted  the  whole 
capital,  and  that  all  the  resolutions  come  to  at  those 
meetings  were  passed  almost  unanimously,  except  that 
the  twelve  original  directors  declined  to  vote  and  ob- 
jected to  the  said  resolutions. 

The  bill  then  charged  that,  by  reason  of  the  afore- 
said conduct  of  the  twelve  directors  at  the  adjourned 
ordinary  meeting,  it  had  become  impossible  to  ascer- 
tain which  of  them  ought  to  have  retired  from  office, 
and  consequently  that  they  were  not,  nor  was  any 
of  them,  competent  in  law  to  act  or  vote  as  directors  or 
a  director  of  the  Company,  and  that  the  six  newly  ap- 
pointed directors  were  the  only  persons  now  competent 
to  act  as  lawful  directors  thereof;  but  that  th  etwelve, 
nevertheless,  retained  the  possession  and  custody  of 
the  common  seal,  and  the  books  and  documents  of  the 
Company,  to  the  exclusion  of  the  six  new  directors, 
although  such  possession  and  custody  by  the  lawful 
directors  was  absolutely  necessary  for  the  interests  and 
purposes  of  the  Company ;  and  that  the  Defendants,  as- 
serting that  they  were  a  majority  of  the  body  of  direc- 
tors, threatened  and  intended  to  assemble  and  vote  as 
such,  and  to  employ  the  common  seal,  and  thereby  to  re- 
present their  acts  as  the  lawful  corporate  acts  of  the 
Company,  and  to  bind  the  Company  thereby  :  that  they 

3  G  4  had 
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1847.  bad  in  fact  acted,  and  were  now  acting,  in  divers  matters 
whicli  were  of  the  utmost  importance  to  the  Company, 
and  had  under  their  control  large  sums  of  money, 
amounting  to  upwards  of  100,00(M.  belonging  to  the 
Company,  which  they  threatened  and  intended  to  deal 
with  and  expend ;  and  that  previously  to  the  adjourned 
ordinary  meeting,  they  had  procured  the  before-men- 
tioned bill  to  be  brought  into  Parliament,  and  that  they 
intended  to  represent  themselves  before  Parliament  as  a 
majority  of  the  lawful  directors  of  the  Company,  and  in 
that  pretended  character  to  procure  the  said  bill  to  be 
passed ;  and,  by  retaining  the  common  seal  in  their 
exclusive  possession  and  control,  to  prevent  the  use 
thereof  by  the  Company  or  its  lawful  officers,  for  the 
purposes  of  the  Company,  and  to  prevent  the  Company 
from  being  represented  before  Parliament  by  its  lawfal 
directors,  counsel,  and  agents ;  whereas,  the  bill  charged 
that,  the  twelve  had  ceased  to  be,  and  were  now,  in- 
capable of  acting  as  lawful  directors  of  the  Company,  and 
that  the  Company  and  its  interests  would  be  greatly 
prejudiced  if  they  should  be  permitted  to  act  as  di- 
rectors of  the  company  in  the  matters  therein  mentioned 
or  otherwise,  although  the  Plaintiff  did  not  seek  to 
prevent  them  from  acting  or  being  represented  before 
Parliament  or  otherwise,  as  they  might  think  fit,  in 
their  own  names  and  characters,  as  individual  share- 
holders. 

The  prayer  of  the  bill  was,  that  the  twelve  directors 
and  every  of  them  might  be  restrained  by  injunction  firom 
voting  or  acting  as  directors  or  a  director  of  tlie  Com- 
pany, and  that  they  might  be  ordered  to  place  the 
common  seal,  and  all  the  books,  documents,  and  pro- 
perty of  the  company,  in  their  custody,  possession,  or 
power,  under  the  control  of  the  lawful  directors  of  the 

Company  for  the  purposes  of  the  Company. 

The 


Alston. 
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The  Corporation  and  the  twelve  directors  whose  title  1847. 

was  impeached,  put  in  two  separate  demurrers,  both  of  ^"Jjp^^^"^^ 

which   were  overruled  by  the  Vice*CbaDcellor.     On  v. 
the  hearing  of  the  appeal, 

Sir  Fitzroy  Kelly^  Mr.  iZo//,  and  Mr.  G.  Bussellj  ap- 
peared for  the  Appellants. 

Mr.  Bethellj  Mr.  James  Parker^  and  Mr.  Willcock^ 
appeared  for  the  Respondents. 

A  great  part  of  the  argument  turned  upon  the  con- 
struction of  the  Act  of  Parliament,  the  Appellants  con- 
tending, in  opposition  to  the  construction  suggested  by 
the  bill,  that  none  of  the  twelve  directors  who  were  in 
office  on  the  1  Sth  of  March^  were  bound  to  have  then 
retired,  but  that  they  were  all  entitled  to  retain  their 
offices  until  the  ensuing  year ;  and  that,  even  if  they 
ought  to  have  balloted  out  four  of  their  number  on  the 
ISth  of  Marchj  it  did  not  follow  that  they,  or  any  of 
them,  therefore,  ceased  to  be  directors,  or  to  act  as  such, 
so  long  as  no  others  were  validly  appointed  in  their 
places. 

On  the  question  of  jurisdiction,  and  the  frame  of  the 
bill. 

It  was  contended,  on  the  part  of  the  Appellants,  that, 
if  the  Plaintiffs  were  right  upon  the  construction  of  the 
Act,  the  proper  remedy  was  at  law,  by  mandamus;  and, 
further,  that,  as  the  subject-matter  of  complaint,  if  it 
was  an  injury  at  all,  was  an  injury  to  the  whole  cor- 
poration, the  suit  could  not  be  sustained  by  individual 
members,  unless,  at  least,  it  were  shewn  that  the  Com- 
pany could  not,  or  would  not,  institute  prqceedings 
in  their  corporate  capacity :  Foss  v.  HarboUle.  (a) 

On 

(a)  2Hare,Mb\, 
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On  the  other  band,  it  was  insisted  that  Fats  v.  Har- 
bottle  did  not  apply,  the  only  point  decided  in  it  being, 
that  the  Court  would,  not  interfere  with  transactions, 
afiecting  a  Company,  which  were  merely  voidable,  at  the 
instance  of  some  only  of  the  shareholders,  although  tbej 
professed  to  sue  on  behalf  of  themselves  and  the  others; 
because  such  transactions  were  capable  of  being  con- 
firmed, and  different  members  of  the  Company  might 
entertain  different  opinions  as  to  the  expediency  of  con« 
firming  them.  But  what  the  Court  was  asked  to  do 
in  the  present  case,  was  to  interfere,  not  with  what  was 
merely  voidable,  but  with  acts,  which,  if  the  Plaintiffi 
were  right,  were  illegal  and  absolutely  void,  and  which, 
therefore,  could  not  he  confirmed  by  a  majority  of 
shareholders,  however  large,  so  long  as  there  was  one 
who  objected  to  them:  for  the  complaint  was,  t)^at 
twelve  out  of  eighteen  directors  who  assumed  to  act  as 
a  majority  of  the  governing  body  were  illegally  in  pos- 
session of  their  offices,  and  had  no  authority  to  act  at 
all :  and  that  was  a  complaint  for  which  each  and  every 
shareholder  in  the  corporation  was  entitled  to  seek  re- 
dress without  the  concurrence  of  the  rest,  and  even  in 
spite  of  the  rest. 


It  was  upon  that  principle,  that  both  in  Ware  v.  T^e 
Grand  Junction  Waterworks  Company  (a)  and  in  Ward 
V.  The  Society  of  Attorneys  (i),  the  Court  granted  an  in- 
junction against  a  company  and  its  governing  body  at 
the  instance  of  a  few  individual  members.  Those  cases 
then  were  authorities  in  point,  for  the  frame  of  this  bill: 
and  as  to  the  substance  of  it,  there  could  be  no  donbt 
that  it  was  the  familiar  practice  of  this  Court  to  entertain 
jurisdiction  for  the  purpose  of  keeping  great  public 
bodies  within  the  limits  of  their  parliamentary  or  cor- 
porate 

(a)  2  R.  *  M.  470.  (b)  1  CoU,  370. 
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porate  powers.  That  was  the  object  of  this  suit.  It 
was  said,  indeed,  that  the  proper  remedy  was  by  man" 
damns;  but,  even  supposing  that  the  writ  would  lie  in 
such  a  case,  which  was  perhaps  doubtful,  Regina  v. 
Alderson  (a),  the  remedy  it  afforded,  would,  without 
the  aid  of  the  ancillary  jurisdiction  of  this  Court,  be 
too  tardy  to  be  effectual  for  its  purpose. 


1847. 


The  Lord  Chancellor. 

Xhis  is  a  case  in  which  two  persons,  not  alleging  dis-> 
tinctly  that  they  are  shareholders  in  a  railway  Com- 
pany, but  so  describing  themselves,  file  a  bill  in  which 
they  allege,  that,  owing  to  circumstances  which  I  do  not 
particularly  enter  into,  twelve  persons  who  were  ori- 
ginally appointed  directors,  ought,  at  a  day  now  past, 
to  have  ballotted  out  four  of  their  number  in  order 
that  four  others  might  be  elected  in  their  stead :  that 
they  omitted  to  do  so,  and  that,  consequently,  there  is 
not  now  a  body  of  directors  constituted  according  to  the 
.  Act ;  and,  therefore,  praying  an  injunction  to  the  effect 
that  these  twelve  persons  may  be  restrained  from  voting 
or  acting  as  directors  of  the  company,  and  that  they 
may  be  ordered  to  deliver  the  seal  and  the  property 
and  books  of  the  company  in  their  possession  into  the 
hands  of  six  other  persons,  who,  the  bill  alleges,  were 
appointed  under  a  provision  of  the  Act,  authorising  the 
Company  to  increase  the  number  of  the  directors  from 
twelve,  the  number  originally  contemplated,  to  eighteen. 
The  result,  therefore,  of  the  injunction  prayed,  is,  that 
twelve  out  of  eighteen  who  now  exercise  the  functions 
of  directors,  may  be  restrained  from  acting,  and  that  all 
the  duties  of  the  governing  body  may  be  performed  by 

the  six. 

Now 


(fl)  1  Q.  B.  Rep.  17. 
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Now  the  first  thing  to  be  observed  is,  that  the 
bill  does  not  pray  that  the  Court  may  set  right  what 
is  alleged  to  be  wrong;  but  there  being,  aocording 
to  the  allegation  of  the  bill,  four  among  the  tvel?e 
who  ought  to  have  gone  out,  and  it  being,  as  it  is 
alleged,  impossible  to  ascertain  who  those  four  are,  it  b 
insisted  that  the  whole  of  the  twelve  are  illegally  exer- 
cising the  functions  of  directors,  and  ought  to  be  re- 
strained from  so  doing. 

Now  it  is  not  my  intention  to  give  any  opinion  upon 
the  construction  of  the  Act,  because  I  see  quite  enoogfa 
to  make  it  my  duty  to  allow  these  demurrers,  without 
going  into  that  question;  and,  indeed,  oneof  thegroands 
on  which  I  have  come  to  this  conclusion  is,  that  it  is 
not  within  the  jurisdiction  of  this  Court  to  entertain  that 
question  at  all,  and  I  therefore  abstain  from  expressing 
any  opinion  upon  it 

* 

The  bill,  as  I  stated,  is  a  bill  by  two  shareholders  Id 
their  individual  characters  only,  praying  relief,  in  whidi 
all  the  other  shareholders  are  interested.  It  is  quite 
clear  that  some  years  ago  no  one  would  have  enter- 
tained any  doubt  that  such  a  bill  was  demurrable. 
It  is  true  that  the  rule  which  requires  all  persons 
interested  to  be  parties,  has  been  relaxed  to  meet  the 
exigencies  of  modern  times,  it  being  found  that  too 
strict  an  adherence  to  it  would  operate  in  many  cases 
as  a  denial  of  justice,  and  leave  parties  who  had  a  real 
grievance  without  a  remedy.  And,  therefore,  where  the 
grievance  complained  of  is  common  to  a  body  of  per- 
sons too  numerous  to  be  all  made  parties,  the  Coart 
has  permitted  one  or  more  of  them  to  sue  on  behalf  of 
all,  subject,  however,  to  this  restriction,  that  the  relief 
which  is  prayed  must  be  one  in  which  the  parties 
whom  the  Plaintiff  professes  to  represent,  have  all  of 

them 
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them  an  interest  identical  with  his  own :  for  if  what  is 
asked  may  by  possibility  be  injurious  to  any  of  them, 
those  parties  must  be  made  defendants,  because  each 
and  every  of  them  may  have  a  case  to  make,  adverse  to 
the  interest  of  the  parties  suing ;  Taj/lor  v.  Salmon  (a), 
WaUworth  v.  HoU.  {b)    If,  indeed,  they  are  so  numerous 
that  it  b  impossible  to  make  them  all  defendants,  that 
is  a  state  of  things  for  which  no  remedy  has  yet  been 
provided ;  but  no  such  inconvenience  arises  in  the  pre* 
sent  case;  and  it  is  sufficient  for  the  present  purpose 
to  say,  that  in  the  cases  to  which  I  have  referred  as 
instan<:es  of  the   relaxation  of  the    rule,   all   persons 
interested  in  the  subject-matter  of  the  suit  have  been 
parties  either  actually  or  by  representation,  and  that 
in  none  of  those  cases  has  it  been  permitted  to  one  or 
two  to  institute  a  proceeding  in  their  individual  cha- 
racters for  a  purpose  common  to  all.     The  evil  which 
would  result  from  such  a  course  is  perfectly  apparent ; 
for  if  it  were  permitted  to  one  or  two,  it  must  be  per* 
mitted  to  all,  and  then  as  many  bills  might  be  filed  as 
there  were  shareholders  in  a  company,  all  praying  dif* 
ferent  things,  or  the  same  thing  in  a  thousand  diflerent 
ways.     I  think,  therefore,  that  if  there  were  no  other 
objection  to  this  bill,  but  the  shape  and  form  of  it,  as 
filed  by  one  or  two  shareholders,  not  on  behalf  of  them- 
selves and  others,  but  in  their  individual  characters 
only,  that  objection  alone  would  be  fatal  to  it. 


That,  however,  might  be  easily  corrected  by  amend- 
ment, and,  therefore,  a  decision  upon  that  point  only 
would  not  finally  dispose  of  the  question  between  these 
parties.  But  another  and  more  important  objection  is 
this.  The  complaint  against  the  Defendants  is,  that  they 
are  illegally  exercising  the  powers  of  directors,  and  il- 
legally retaining  the  seal  and  property  of  the  Company. 

That, 

(a)  4  Mtfl.  4-  Cr.  134.  (h)  Ibid,  619. 


800 


CASES  IN  CHANCERY. 


1847. 


That,  if  it  be  an  injury  at  all,  it  is  on  injury  not  to  die 
Plaintiffs  personal  ly»  but  to  the  corporation  of  which 
they  are  members — a  usurpation  of  the  office  of  directors, 
and,  therefore,  an  invasion  of  the  rights  of  the  cor- 
poration ;  and  yet  no  reason  is  assigned  by  the  bill,  why 
the  corporation  does  not  put  itself  in  motion  to  seek  a 
remedy. 


A    case   occurred    some    time    ago   before  Vice- 
Chancellor  fVigramj  which  is  identical  in  principle  with 
the  present,  I  mean  the  case  of  Foss  v.  HarbatUe,    An 
attempt,  indeed,  was  made  to  distinguish  them,  but  it 
entirely   failed.     In  one   respect,  that  was  a  stronger 
case  for  the  interposition  of  this  Court  than  the  present, 
for  the  bill  stated  a  case  of  malversation  in  the  corporate 
officers  which  was  properly  a  subject  of  equitable  relief* 
The  Plaintiffs  sued,  not  as  here  in  their  individual  cha- 
racters only,  but  on  behalf  of  themselves  and  all  the 
other  shareholders,  except  a  few  who  were  made  De- 
fendants; but  the  Vice-Chancellor,  after  examiaingall 
the  authorities,  decided  that  such  a  bill  could  not  be 
supported ;  and  as  one  of  the  reasons  for  coming  to  diat 
conclusion,  he  |aid  that,  for  any  thing  that  appeared  to 
the  contrary,  there  existed  in  the  Company  the  means  of 
rectifying  what  was  complained  o^  by  a  suit  in  the  name 
of  the  corporation.     And  the  same  observation  applies 
with  still  greater  force  to  the  present  case,  for  not  onl; 
does  it  not  appear  that  the  Plaintiffs  have  not  the  means 
of  putting  the  corporation  in  motion,  but  the  bill  ex- 
pressly alleges  that  a  large  majority  of  the  shareholders 
are  of  the  same  opinion  with  them ;  and,  if  that  be  so, 
there  is  obviously  nothing  to  prevent  the  company  irom 
filing  a  bill  in  its  corporate  character  to  remedy  the  evil 
complained  of.     Such  a  bill  would  be  free  froni  the 
objections  to  which  I  have  referred  as  existing  in  this 
case,  for  it  would  be  a  bill  by  a  body  legally  authorized 

to 


CASES  IN  CHANCERY. 


801 


to  represent  the  interests  of  the  shareholders  generally; 
but  to  allow,  under  such  circumstances,  a  bill  to  be  filed 
by  some  shareholders  on  behalf  of  themselves  and  others, 
would  be  to  admit  a  form  of  pleading  which  was  ori- 
ginally introduced  on  the  ground  of  necessity  alone,  to 
a  case  in  which  it  is  obvious  that  no  such  necessity 
exists.     It  appears  to  me,  therefore,  that  the  case  of 
Foss  V.  Harboiile^  so  far  as  relates  to  this  point,  is  iden- 
tical in  principle  with  the  present ;  and  thinking,  as  I  do, 
that  the  observations  of  the  Vice-Chancellor  in   that 
case,  in  which  he  pronounced  a  very  elaborate  judgment 
correctly  represents  what  is  the  principle  and  practice 
of  the  Court   in  reference  to  suits  of  this  description, 
it  is  unnecessary  for  me  to  say  more  on  the  present 
occasion,  than  that  I  fully  concur  in  them  :  and  I  should 
not  hesitate  to  adopt  them  in  this  case,  even  if  the  first 
objection,  to  which  I  have  referred,  was  removed,  by 
making  this  a  bill  on  behalf  of  the  shareholders  gene- 
rally, instead  of  being  a  bill  by  two  of  them  in  their 
individual  characters  only. 


1847. 


But  there  is  another  thing  in  the  way  of  the  Plaintiffs 
which  must  be  very  carefully  considered  before  any  other 
attempt  is  made  to  obtain  the  interposition  of  the  Court 
in  a  case  like  the  present ;  and  that  is,  that  the  ground 
on  which  the  whole  complaint  rests,  is,  that  those  who 
are  acting  as  directors  are  not  directors.  Alt  turning, 
therefore,  on  the  question,  whether  they  are  or  are  not 
entitled  to  the  corporate  offices,  the  functions  of  which 
they  profess  to  exercise.  I  asked  several  times,  in  the 
course  of  the  argument,  whether  there  was  any  instance 
to  be  found  of  a  bill  seeking  such  relief  as  is  here 
prayed,  solely  on  the  ground  of  the  supposed  invalidity 
of  the  title  of  persons  claiming  to  be  corporate  officers. 
The  argument  was  interrupted  by  an  interval  of  several 
days,  yet  no  such  case  was  produced*  I  did  not 
expect  to  hear  of  one,  and  the  search  which  I  must 

presume 
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184?.        presume  has  been  made  by  Counsel,  satisfies  me  that 
no  such  cose  exists.     This,  therefore,  is  the  first  time 


fi.  that  the  Court  has  been  called  upon  to  interpose  under 

Alston  ^^^y^  circumstances.  That  alone  would  be  sufficient  to 
deter  me  from  assuming  a  jurisdiction  which,  it  appears, 
my  predecessors  have  never  exercised,  and  of  which  it 
would  be  diflScult  to  assign  the  limits  or  the  end.  The 
whole  case  depends  upon  a  pure  question  of  law  — 
whether  the  parties  claiming  to  be  directors  do  or  do 
not  lawfiilly  fill  that  character.     That  is  a  preliminary 

• 

question  which  must  be  decided  before  this  Court  can 
make  any  decree :  there  are  other  modes  open  to  the 
parties  by  which  it  may  be  decided,  and  I  will  not  be 
the  first  to  bring  it  into  a  Court  of  Equity.     But  when 
it  is  decided,  and  even  supposing  that  it  is  decided  in 
favour  of  the  Plaintiffs,  what  will  there  remain  for  this 
Court  to  do?    It   is   not  pretended  that  I  can  giye 
directions  which  will  set  this  corporate  body  right,  if  it 
•    has  gone  wrong ;  I  am  not  asked  to  direct  that  a  meeting 
should  be  convened  in  order  to  determine  which  of  these 
twelve  persons  ought  to  go  out  of  ofiioe,  and  to  appoint 
others  in  their  place ;  it  is  not  pretended  that  I  have 
jurisdiction  to  do   that;   but  the  only  equitable  relief 
which  I  am   asked  to  administer  is  to  restrain  them 
from  acting  as  directors.     Is  not  that  asking  me  to  do 
what,  in  the  great  majority  of  cases,  would  put  an  end  to 
the  corporation  altogether  ?   It  may  not  be  so  in  thb 
case,  because  six  other  directors  have  been  appointed ; 
but  the  jurisdiction,  if  admitted,  would  extend  to  a  case 
in  which  that  circumstance  did  not  exist     And  yet  this 
is  what  these  Plaintifls,  who  profess  to  have  the  interest 
of  the  corporation  at  heart,  ask  me  to  do. 

Any  one  of  these  reasons  would  satisfy  me  that  the 
Court  oiight  not  to  exercise  jurisdiction  upon  this 
bill.  And  I  am,  therefore,  of  opinion,  that  the  de- 
murrers ought  to  be  allowed. 
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FOWLER  V.  JAMES.  Jtm.  14. 

nnHE  bill  in  this  case  was  filed  by  iArs.  Fcnler,  a  Where  pro* 
'''     married  woman,  praying  that  a  settlement  might  j^^^Hl,  in  re- 
be  executed,  under  the  decree  of  the  Court,  in  con*  mainder,  for 

formity  with  her  marriage  articles. ,  who  would 

be  the  next  of 

The  articles  provided,  amongst  other  things,  that  all  tenant  for  life 
property  to  which  the  wife  should  become  entitled  during  "^  ^^  ^^^1 
the  coverture  should  be  brought  into  the  settlement ;  tWe  next  or 
and,  after  the  usual  limitations  to  the  husband  and  wife,  ^^^^^par- 
and  the  children  of  the  marriage,  there  was  an  ultimate  ties  to  a  suit 
trust  in  the  event  of  there  being  no  children  and  the  ^he  execution 

wife  dyinir  in  the  lifetime  of  the  husband  without  having  of  the  trusts 

1  •   .        .  I         -11    r       u  u        .  during  the  life- 

made  any  appomtment  by  will,  for  the  persons  who,  at  ^^  of  the 

the  time  of  her  death,  would  have  been  entitled  to  her  tenant  for  life, 
personal  estate,  by  the  Statute  of  Distribution,  in  case 
she  had  died  a  widow  and  intestate. 

The  bill  alleged  that  the  Plaintiff  bad  become  entitled 
to  property  from  various  sources  since  the  marriage, 
and  that  there  were  questions  whether  certain  portions 
of  such  property  were  bound  by  the  articles. 

The  only  issue  there  had  been  of  the  marriage  had 
died  without  attaining  a  vested  interest,  and  the  only 
Defendants  to  the  suit  v/ere  James  (the  covenantee  in  the 
articles),  and  the  husband. 

On  the  cause  coming  on  to  be  heard  before  the  Lord 
Chancellor, 

Vol.  I.  S  H  Mr. 
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Mr.  Cooper,  for  the  Defendant  James,  mentiooed  the 
case  of  Wardle  v.  Hargreaves(a),  in  which  Vice-Chan- 
celior  Knight  Bruce  had  under  similar  drcumsUuices 
held  that  the  presumptive  next  of  kin  of  the  wife  were 
necessary  parties  to  the  suiL 

The  Lord  Chancellor. 

It  is  so  uncertain  who  will  be  the  next  of  kin  of  ihe 
wife  at  her  death.  To  hold  that  those  who  are  at  pre- 
sent her  next  of  kin  are  necessary  parties  seems  incon- 
sistent with  the  rule  nemo  est  hares  viventis.  I  do  not 
think  they  are  necessary  parties  in  this  case. 

Mr.  James  Parker^  Mr.Siinionj  md  Mr.  Rogers  were 
also  counsel  in  the  cause. 

(«i)  6  Jur.  478.    S.  C.  but  qu.  f  misreported  1  F.  ^  C.  C  C.  265. 


Jan,  14. 

A  petition  to 
confirm  the 
Master's  re- 
port in  lunacy, 
and  a  cross- 
petition  in  the 
nature  of  ex- 
ceptions to  ity 
coming  in  to 
be  heard  to- 
gether.   Held 
(overruling 
In  re  Baru 
aHmky),  that 
the  counsel  for 
the  cross- 
petition  ought 
to  begin. 


In  the  matter  of  TOWNSHEND,  a  Lunatic 

IN  this  case,  there  were  was  a  petition  to  confirm  tbe 
report  of  the  Master  in  Lunacy,  and  a  cross  petitioo 
in  the  nature  of  exceptions  to  the*  report.  A  quesdoo 
being  raised  as  to  the  right  to  begin,  In  re  Princes 
Bariatinsky  (a)  was  referred  to,  but 

The  Lord  Chancellor  held  that  the  counsel  for  the 
cross  petition  ought  to  begin ;  for  the  other  petition  was 
of  course. 

Mr.  Bacon  for  the  petition. 

Mr.  James  ParJcer  for  the  cross  petition. 

(a)  Anli,  p.  442. 
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ARNOLD  t;.  ARNOLD.  April  30: 

TSHE  Plaintiff  having  been  served  by  a  Defendant  **  The  last  of 

whose  answer  had  become  snfficient  more  than  ^""^'l^'the 

four  weeks,  with  notice  of  motion  to  dismiss  the  bill  for  ^^  ^^^  ^ 

want  of  prosecution,  obtained,  as  of  course  (a),  an  order  and  "^  the  last 


"in 


for  leave  to  amend  the  bill,  diere  being  several  other  !?"^^^ 
Defendants  against  whom  subpoenas  were  prayed  who  Order,  mean 
liad  not  answ<*red.    Whereupon  the  defendant  who  had  Jj,^  jj^^"^^ 
answered^  moved  to^discharge  that  order  for  irregularity,  quired  to  be 
on  the  ground  that  his  answer  being  the  last  which  had  plication  ean 

been  filed,  and  more  than  four  weeks  having  elapsed  l>cj^.^«    . 

Distinction 
since  it  was  to  be  deemed  suflBcient,  an  order  for  leave  to  between 

afnend  could  only  be  rqpilarly  obtained  upon  a  special  ^BBu>n  of  the 

application.    The  motion  having  been  refused  by  the  Orders  and 

Master  of  the  Rolls,  was  now  renewed  by  way  of  appeal  >'^*^'^"v* 
before  the  I^rd  Chancellor. 

»    « 

Mr.  Cooper  and  Mr.  Hare  for.  the  motion. 

Mr.  EUerion  contrite 

The  first  question  was  whether  in  the  sixty*sixth 
Oeneral  Order  of  May  1845,  which  provides  that  an 
order  for  leave  to  amend  a  bill  may  be  obtained  by  the 
Plaintiff  at  any  time  before  filing  a  replication,  and 
within  four  weeks  after  the  answer,  or  the  last  of  several 
answers,  is  to  be  deemed  sufficient,  the  words  "the 
last  of  several  answers,"  and  in  the  sixty-eight  Order 

the 

(a)  The  Qenend  Order  of  practice^  had  not  then  been  pub- 
April  13th,  1847,  prohibiting  that     lished. 

SH  2 
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the  words  *^  the  last  answer/'  meant  the  last  answer 
actually  put  iHi  or  the  last  answer  oFall  the  Defendants 
who  were  required  to  answer ;  the  Plaintiff  contending 
for  the  latter  construction,  the  Defendant  for  the  former. 
Dalian  v.  Hinder  (a)» 

But  it  was  further  contended  on  the  part  of  the  De« 
fendantt  that  even  if  the  latter  oonstroctiou  should  pre- 
Tail,  the  order  in  question  was  still  irregular,  inasouich 
as  the  Plaintiff  had  taken  no  steps  to  get  in  the  ansvezs 
of  the  Defendants  who  had  not  answered,  not  hafing 
even  served  them  with  subpoenas ;  and,  therefore^  that 
their  answers  could  not  be  treated  as  answers  within  the 
spirit  of  the  General  Order  which  had  been  referred 
to»    King  of  Spain  v.  HuUeti  (6),  Cooke  v.  Betham  (c). 

The  Lord  Chancbllor. 

Both  these  Orders  evidently  contemplate  a  case  in 
which  the  Plaintiff  is  in  a  situation  to  put  the  cause  at 
at  issue  —  in  which  the  suit  is  in  a  state  for  a  replication 
to  be  filed.  I  think,  therefore,  it  is  clear  tliat  ''the 
last  answer  '*  must  mean  the  last  answer  to  be  put  in 
previous  to  replication.  The  other  construction  would 
lead  to  great  inconvenience;  the  right  of  the  Pbuntiffto 
amend  would  be  continually  changing  as  the  Defendants 
successively  put  in  their  answers. 

It  is  contended,  however,  in  this  case,  that  according 
to  either  construction,  the  order  in  question  roust  be 
discharged ;  because,  though  there  are  other  answers  to 
be  put  in,  the  Plaintiff  has  not  taken  any  steps  to  get 
them  in,  and  it  is  insisted  that  he  can  derive  no  benefit 
from  his  own  default.     But  the  notice  of  motion  is,  that 

the 


(a)  7  Bea».  586. 
(6)  3;Sifm.338. 


(c)  1  C.  P.  Coflji.  40S- 


In  consequence  oFthis  intimation,  it  was  arranged  by 
consent,  that  the  notice  of  motion  should  be  considered 
as  amended,  and  the  order  was  discharged. 
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the  order  may  be  discharged^/br  irregulariiy;  and  though  1 847. 
I  think  that  the  course  which  the  Plaintiff  has  taken  is 
an  evasion  of  the  General  Orders,  and  I  should,  on  that 
ground,  have  discharged  the  order,  if  the  notice  of 
motion  had  been  to  discharge  it  generally,  yet  as  he  is 
within  the  letter  of  those  Orders,  I  do  not  think  that 
his  course  has  been,  strictly  speaking,  irregular,  and, 
therefore,  as  the  motion  stands  at  present,  I  must  refuse 
Jty  though  if  the  words  *^for  irregularity  **  had  been 
omitted,  I  should,  for  the  reason  I  have  stated,  have 
discharged  the  order. 
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CONTAINED  IN  THIS  VOLUME. 


ABATEMENT. 

See  Annuity^  S. 

Official  Assignee. 


ACCOUNT. 

An  account  between  a  banker  and 
his  custoroery  consisting-  of  three 
items  only  and  interest,  held  not 
to  be  a  proper  subject  for  a  bill  in 
equity.  Foley  v.  Hill.    Page  S99. 

ADMINISTRATION  SUIT. 

Mere  neglect  of  duty  in  an  executor, 
as,  for  instance,  the  omission  to 
invest  balances  pursuant  to  a  di- 
rection in  the  will^  if  unaccom- 
panied by  fraud,  is  not  such  mis- 
conduct as  to  disentitle  him  to  the 
general  costs  of  a  suit  for  the  ad- 
ministration of  the  estate,  although 
it  may  subject  him  to  the  costs  of 
so  much  of  the  suit  as  was  occa- 


sioned by  such  neglect     Heigh- 
ington  ▼•  Grant.  Page  600 

AFnDAVIT. 

I.  Annexed  to  Sill. 

Where  an  act  of  parliament  required 
that  to  all  bills  which  should  be 
filed  under  its  provisions  an  affida- 
vit, of  a  certain  form»  should  be 
annexed:  Held,  that  it  was  no 
objection  to  an  affidavit  which  had 
been  annexed  to  a  bill  filed  under 
the  Act,  that  it  had  been  sworn 
three  days  before  the  bill  was 
filed.  IValkery.  Fletcher.  Page  115 

II.  In  opposition  to  Answer. 
1.  An  order  made  under  5  Vict.  c.  5. 
s.  4.,  to  restrain  the  transfer  of 
stock,  continues  in  force,  until 
discharged,  after  a  bill  has  been 
filed  for  the  same  pufpose:  and 
3  H    4  on 
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on  a  motion  being  afterwards  made 
to  discharge  it,  the  Court  will 
allow  affidavits  to  be  read  as  wel| 
in  opposition  to  the  answer,  if 
then  filed^  as  in  support  of  it* 
In  re  Marquis  of  Hertford* 

Page  203 

2.  Where  a  Plaintiff  moves  upon  the 
answer,  he  is  not  allowed  to  verify 
by  affidavit  any  allegation,  in  tlie 
bill,  of  a  fact  connected  with  his 
title,  though  such  allegation  be 
neither  admitted  nor  denied  by 
the  answer. 

Where  the  bill  set  forth  a  letter 
as  containing  an  admission  of  the 
Plaintirs  title,  and  which  it 
charged  to  have  been  written  by 
the  Defendant,  but  the  Defendant, 
who  was  very  old  and  nearly  blind, 
stated  that  such  a  letter  might 
have  been  written  by  somebody 
about  him,  but  that  to  the  best  of 
his  recollection  and  belief  he  had 
never  written  such  a  letter :  Held, 
on  a  motion  for  production  of 
documents,  that  the  letter,  with 
an  affidavit  of  its  being  in  the  De- 
fendant's handwriting,  could  not 
be  admitted  as  evidence  of  the 
Plaintiff's  title  for  the  purpose  of 
the  motion.     Edwards  v.  Jones, 

Page  501 

See  General  Orders. 

Production  of  Documents,  2. 

AGREEMENT. 
See  Stamp. 

Voluntary  Settlement,  2. 

ALIEN. 
iS^f  Lunatic,  1*. 


ALIEN  ATION(RESTRAIOT  OF . 
See  Anticipatioit. 

AMENDMENT. 
L  OfBilL 

See  General  Ordkks. 
Practice. 

IL  Of  Patent  RolL 
See  Patent. 

ANNUITY. 

I.  A^  by  several  deeds  of  the  tsme 
date,  granted,  for  valuable  con- 
siderations, several  annuities  or 
rent-charges  for  lives,  to  be  itttt* 
ing  and  payable  out  of  certsis 
real  estates,  of  which  he  was  tbe 
owner,  reserving  to  himself  sod 
his  heirs,  in  each  case,  a  power  to 
repurchase  the  annuity,  on  pay- 
ment, at  three  months' notice  of 
the  original  price,  together  with  a 
half-yearly  payment  of  it  in  ad- 
vance. Each  annuity  was  secured 
by  the  personal  covenant  of  the 
grantor,  by  clauses  of  distress  and 
entry  in  case  it  should  be  a  cer- 
tain number  of  days  in  arrear,  and 
by  a  warrant  of  attorney  to  con- 
fess judgment  against  the  grantor 
for  double  the  original  price.  And 
by  another  deed  of  even  date  whidi 
recited  the  annuities  as  being  re- 
spectively subject  to  *^a  proviso 
for  redemption  or  repurchase,"  tbe 
real  estates  on  which  they  were 
charged  were  conveyed  to  trus- 
tees for  a  term  of  years,  with  a 

power 


INDEX  TO  THE  PRINCIPAL  MATTERS. 

« 


811 


power  of  sale  to  secure  the  regu- 
lar payment  of  thenit  andy  subject 
theretOf  on  trust  for  the  grantor. 
The  grantor  by  his  will  charged 
his  real  estates  in  aid  of  his  per- 
sonal estate  with  the  payment  of 
his  debts,  other  than  mortgage 
debts,  and,  subject  thereto,  devised 
them  in  strict  settlement. 

Held,  (reversing  the  judgment 
below,)  that  the  annuities  were  to 
be  treated  as  securities  for  the 
repayment  of  loanst  and  conse- 
quently that  the  value  of  them 
(there  being  no  personal  assets 
for  their  payment)  was,  by  virtue 
of  the  will,  a  charge  upon  the 
corpus  of  the  real  estates,  and 
that  the  tenant  for  life  of  the  real 
estates,  as  between  him  and  the 
remainder-man,  was  only  liable  to 
keep  down  the  interest  on  such 
value*   Bulwer  v.  Astley. 

Page  422 

2.  Upon  a  devise  of  real  estates  in 
trust,  to  receive  the  rents,  and 
thereout  to  pay  to  the  testator's 
widow  an  annuity,  and  <<  from  and 
immediately  after**  her  death  to 
convey  the  estates  to  his  three 
sisters.  Held,  (reversing  the  de- 
cision below),  that  the  annuity 
was  a  charge  only  on  the  rents 
which  accrued  during  the  life  of 
tlie  widow,  and  not  on  the  corpus 
of  the  estates.    Foster  v.  Smith* 

Page  629 

a.  Gift  of  an  annuity  of  S00/«  to  the 
testator's  three  daughters  and  the 
survivors  and  survivor,  with  a  gift 
over,  to, the  last  survivor,  of  the 
sum  set  apart  to  answer  the  an- 


nuity* After  the  death  of  one  of 
the  daughters,  the  fund  set  apart 
was  lost  by  the  misconduct  of  the 
trustee,  and  the  annuity  remained 
unpaid  for  the  rest  of  the  lives  of 
the  other  two :  but  after  their 
deaths  a  sum  of  money,  forming 
part  of  the  residue,  but  of  less 
amount  than  the  original  fund, 
becoming  available,  [Held,  that 
such  sum  was  to  be  apportioned 
rateably  between  the  arrears  due 
to  the  two  surviving  daughters 
respectively  at  the  time  of  the 
death  of  that  one  of  them  who 
died  first,*  and  the  sum  originally 
set  apart,  and  which  belonged  to 
the  last  survivor.  InnesY^MUcheU, 

Page  710 

ANNULLING  FIAT* 
See  Bankrupt,  5* 

ANSWER. 

See  Pleading,  1. 

Supplemental  Answer. 


ANTICIPATION  CLAUSE. 

1.  Gift  by  will  of  leasehold  and  other 
personal  estates  to  trustees  in  trust 
to  pay  the  rents,  &c.  to  such  per- 
son or  persons  as  a  married  woman 
should,  by  writing  under  her  hand 
from  time  to  time,  but  not  b}'  way 
of  anticipation,  appoint,  and,  in 
default  of  such  appointment,  or 
so  far  as  the  same  should  not  ex- 
tend, into  her  proper  hands  for 
her  sole  and  separate  use,  with  a 
direction  that  her.  receipts,  not- 
withstanding 
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withstanding  coverture*  should  be 
ffood  dischareet.  and^  after  her 
deaths  in  trust  for  her  children. 
Held»  upon  the  particular  terms 
of  the  gift,  that  the  restraint  on 
anticipation  applied  to  an  assign- 
ment, bjr  the  married  woman,  of 
her  separate  estate  as  well  as  to 
an  appointment  in  execution  of 
her  power,  notwithstanding  the 
will  cUd  not  provide  that  her  re- 
ceipU  idane  should  be  good  dis- 
charges     Bnmn   v«    Ba^ford* 

Page  620 
%  A  court  of  equity  will  give  effect 
during  coverture  to  a  clause  in 
restraint  of  alienation,  annexed  to 
a  gift  to  a  married  woman  for  her 
separate  use,  whether  the  subject 
of  the  gift  be  real  or  personal 
estate,  and  whether  it  be  in  fee  or 
only  for  life.    BaggeU  v.  Meux. 

Page  627 

APPEAL. 

1.  Simbhi  where  a  decision  of  the 
Court  of  Review  is  brought  under 
the  review  of  the  Lord  Chancellor 
by  a  simple  appeal  petition,  with- 
out a  special  case,  no  appeal  lies 

.  from  his  decision  to  the  House  of 

•  Lords* 

Where  the  Court  of  Review  bad 
committed  a  party  for  a  contempt, 
and  had  afterwards  restrained  him 
by  injunction  from  prosecuting 
an  action  for  false  imprisonment 
against  the  Plaintiff,  who  obtained 
Uie  order  of  committbOBt,  the  Lord 
Chancellor,  upon  both,  the  orders 
being  brought  under  his  review 


by  a  simple  appeal  petition,  iM^ 
out  a  special  case,  dischsrged  the 
order  for  the  injunctioD,  mi  the 
ground  that  doubts  might  be  en- 
tertained whether  the  form  of  the 
proceeding  before  him  admitted 
of  an  appeal  from  his  decision  to 
the  House  of  Lords,  whereas  s 
writ  of  error  would  lie  from  thst 
of  the  court  of  law.     JB^wrfe 
Van  Sandau.  P^  445 

2.  Where  an  order  of  this  C6urt 
made  in  pursuance  of  an  order 
of  the  House  of  Lords,  rerersiog 
the  decree  below  and  dismi»- 
ing  the  bill  with  costs,  hsd 
omitted  to  direct  repayment  of  a 
sum  of  money  which  had  been 
paid  by  the  Defendants  to  the 
Plaintiff  under  the  decree  pending 
the  appeal ;  the  Court,  on  tke 
petition  of  the  Defendants,  nsde 
a  further  substantive  order  for 
such  repayment.  Thorpe  v.  Ms*- 
tingtey.  Page4« 

See  Court  of  Review. 
Impertinence. 
Rehearing. 
Right  to  begin. 
Stay  of  Execution. 

ATTACHMENT. 

It  is  no  objection  to  the  regulsritj 
of  a  writ  of  attachment,  that  an- 
other similar  writ. has  prewoialy 
issued  against  the  same  party,  bni 
which  has  not  been  acted  sn. 
Andrews  v.  fVaUon.        Page  619 

See  Pauper. 

P^O  CONFSSSO,  S. 

ATTORNEY- 
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ATTORNEY-GENERAL. 

See  Charity* 
Costs,  I. 

SCH£MK. 

Trustbbs. 


BANKER. . 

See  Account. 
Bankrupt,  4. 
Construction,  IV.  5. 
Stat,  op  Limitations. 

BANKRUPT. 

1«  A  creditor^  whose  debt  was  se* 
cured  by  the  joint  and  several 
coTeoants  of  two  partners  in  trade, 
and  also  by  a  mortgage  on  part  of 
the  joint  property,  admitted  to 
.  prove,  bis  debt  against  the  se- 
parate estate  of  each,  without 
surrendering  or  realising  his  mort- 
gage security.     In  re  Plumtfier, 

Page  56 

2.  A  deposit  of  a  policy  of  assurance 
by-  way  of  security  for  a  debt, 
made  previously  to  the  commis- 
8ion>  of  an  act  of  bankruptcy  by 
the  depositor,  and  notified  to  the 
insurance  company,  by  the  party 
with  whom  the  deposit  was  made, 
previously  to  the  issuing  of  the 
iiat,  though  subsequently  to  the 
act  of  bankruptcy :  Held  valid  as 
against  the  assignees  under  the 
2h^  Vkt,  e.  29.,  it  not  appearing 
that,  at  the  time  the  notice  was 
given  to  the  company,  the  party 
givii^  it  was  aware  of  an  act  of 


bankruptcy  having  been  com- 
mitted.   In  re  Sfyan*     Page  105 

S*  An  innkeeper^  who  was  a  widow, 
having  died  intestate,  two  of  her 
children,  a  son  and  daughter, 
took  possession  of  her  furniture 
and  stock  in  trade,  and  carried  on 
her  business  in  their  own  names 
for  two  years  after  her  death, 
during  which  time  they  paid  her 
funeral  expenses  and  some  of  her 
debts,  but  irithont  taking  out  ad- 
ministration to  her  estate,  and,  at 
the  end  of  that  time,  became 
bankrupts,  the  daughter  having  a 
few  months  previously  retired 
from  the  business,  and  sold  her 
share  of  it  to  the  son.  Another 
of  the  children  then  took  out  ad- 
ministration to  the  intestate,  and 
claimed  that  part  of  her  furniture 
and  stock  in  trade  which  still 
remained  in  specie;  but,  Held 
that  It  belonged  to  the  assignees, 
as  having  been  in  the  order  and 
disposition  of  the  son  at  the  time 
of  his  bankruptcy   In  re  Thomas* 

Page  159 

4f,  A  customer  of  a  banking  firm, 
whose  practice  it  was  to  receive 
deposits,  at  their  banking-house, 
of  boxes  of  securities  belonging 
to  their  customers,  for  safe  cus- 
tody, lent  part  of  the  securities 
contained  in  his  box  to  the  firm, 
upon  an  undertaking  to  replace 
them  in  three  months,  or  sooner 
if  required;  and  he  afterwards 
lent  other  part  of  such  securities 
to  «7.  fV,,  one  of  the  partners  in 
the  firm,  od  his  own  separate  ac- 
couDt^  other  securities  being  on 

both 
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both  occ&sions  deposited  by  the 
respective  borrowersi  according 
to  agreement,  in  pledge  for  those 
which  were  borrowed*  After  the 
expiration  of  three  months  from 
the  time  of  the  first  loan  the  firm, 
with  the  consent  of  the  customer, 
deposited  other  securities  in  the 
box  in  exchange  for  those  first 
pledged,  and  afterwards  became 
bankrupt,  when  it  appeared  that 
the  customer  had  been  regularly 
.credited  in  the  books  of  the  firm 
with  interest  on  all  the  securities 
borrowed,  but  that  «/.  W*  had, 
without  the  knowledge  either  of 
his  co-partners  or  the  customer, 
abstracted  the  securities  pledged 
by  himself  upon  the  second  loan, 
and  had  applied  the  proceeds  to 
his  own  individual  use. 

Held,  1st,  that  the  value  of  the 
securities  lent  to  the  firm  was  not 
a  contingent  debt  within  the  fifty- 
sixth  section  of  6  6.  i*,  and  that, 
as  there  had  been  no  demand  for 
their  replacement  before  the  bank- 
ruptcy, the  customer  had  no  prove- 
ablc  debt  in  respect  thereof,  cither 
against  the  Joint  estate  or  any  of 
the  separate  estates. 

2d]y,  that  the  firm  was  not  re- 
sponsible for  the  abstraction  by 
«/•  W.  of  the  securities  pledged 
upon  the  second  loan,  although 
the  key  of  the  box,  as  well  as  the 
box  itself,  was  left  in  the  custody 
of  the  firm,  inasmuch  as  it  did  not 
appear  that  the  firm  had  any  au- 
thority to  open  the  box  or  to 
examine  its  contents:  and  con- 
sequently that  the  customer  had 


no  right  of  proof,  in  respc^  of 
the  second  loan,  against  the  joint 
estate,  but  only  against  the  sept- 
rate  estate  of «/.  IV, 

And,  sembki  even  if  the  firm 
had  been  chargeable  for  the  ab- 
straction on  the  ground  of  negli. 
gence,  the  claim  would  have  been 
only  a  claim  for  unliquidated  da- 
mages, and  therefore  not  prove- 
able  against  the  joint  estate.  Ex 
parte  E^re,  in  re  Wright.  Page  527 
5.  If  a  bankrupt  has  failed  to  com- 
mence any  action,  suit,  or  oAer 
proceeding  to  annul  the  fiat  within 
the  time  limited  for  that  parpote 
by  the  twenty-fourth  section  of 
5  &  6  Vict,  c  122.  the  Court  of 
Review  has  no  discretionary  jara- 
diction  to  entertain  a  petition, 
presented  after  that  time  has  ex- 
pired, to  annul  the  fiat,  however 
satisfactorily  the  delay  may  be 
accounted  for.     In  re  TkorJd» 

Page  239 

BOARDERS. 
See  Grammar  Schooli  S. 

BREACH  OF  TRUST. 
See  Administration  Suit. 


CHARGE  OF  DEBTS. 

See  CONSTRUCTlONf  IV.  ^ 

CHARITY* 

1.  A  testator  in  disposing  of  «*the 

property 
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properly  of  which  be  shoitld  be  pos- 
sessed at  his  death  after  payment 
of  debts  and  expcnces,*'  made 
several  specific  and  pecuniary 
bequests,  and  then  directed  his 
executors,  amongst  other  things, 
to  purchase  and  prepare  for  the 
ultimate  deposit  of  his  own  body, 
and  for  the  removal  and  deposit  of 
the  remains  of  his  parents  and 
sister  then  lying  interred  in  a 
oertain  churchyard,  a  certain 
piece  of  unconsecrated  ground 
then  belonging  to  another  person, 
on  which  they  were  **  to  build  a 
suitable,  handsome,  and  durable 
monument,  the  expense  to  be  met 
and  provided  from  the  surplus 
property  that  should  remain  after 
payment  of  the  above  legc^cies  and 
bequests,  &c.**  After  which  he 
gave  **  the  remainder  of  his  pro- 
perty to  the  government  of  Ben' 
galf  to  be  applied  to  charitable, 
beneficial,  and  public  works,  at 
and  in  the  city  of  Dacca  in  Ben* 
galf  for  the  exclusive  benefit  of 
the  native  inhabitants,  in  such 
manner  as  they  and  the  govern- 
ment might  regard  as  most  con- 
ducive to  that  end." 

Held,  first,  that  the  direction 
as  to  the  monument  was  not  a 
charge  upon  the  residue,  but  a 
bequest  of  such  integral  part  of 
the  residue  as  would  be  necessary 
for  carrying  the  direction  into 
effect.  Secondly,  that  even  sup- 
posing that  direction  to  be  void, 
it  did  not  invalidate  the  subse- 
quent bequest  to  the  government 
.  of  Bengal,    if  otherwise    valid, 


inasmuch  as  the  sum  necessary 
for  carrying  the  direction  as  to  the 
monument  into  effect  was  capable 
of  being  ascertained.  Thirdly, 
that  the  bequest  to  the  govern- 
ment of  Bengal  was  a  good  chari- 
table bequest. 

Whether  the  direction  as  to  the 

monument  is  void,  guitre  f     MU' 

Jord  V.  Reynolds.  Page  185 

2.  Where  a  legacy  was  given  by  a 
will  to  A.  B.t  **  to  be  applied  to 
the  use  of  a  certain  Roman 
Catholic  College,  and  A.  B,  died 
in  the  testator's  lifetime,  the  Court 
on  being  satisfied  of  the  respec- 
tability and  permanent  character 
of  the  institution,  ordered  the 
legacy  to  be  paid  to  the  Pre- 
sident of  the  College,  who  was 
the  officer  intrusted  with  the 
management  of  its  pecuniary  af- 
fairs, without  requiring  any  scheme 
to  be  settled,  although  the  At- 
torney* General  asked  for  one. 
Walsh  V.  Gladstone.        Page  290 

3.  Observations  on  the  doctrine  of 
limiting  the  participants  in  a  fund 
devoted  to  the  poor  of  a  parish, 
to  those  who  are  not  in  receipt 
of  parochial  relief. 

Semble»  A  sounder  rule  is  to 
administer  the  charity  according 
to  the  ordinary  rule,  and  leave  to 
chance  to  what  extent  it  may 
operate  to  the  relief  of  the  poor- 
rate. 

The  order  of  reference  to  ap- 
prove of  a  scheme,  in  such  a  case, 
contained  a  special  authority  to 
the  Master  to  include  provisions 
for  educating,  clothing,  and  -ap- 
prenticing 
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prenticing  the  children  of  the 
pom,  advancing  turns  hy  wajr  of 
loant  he 

Sketch  of  scheme  pursuant  to 
such  order. 

SenUde*  A  decreet  containing 
a  declaration  as  to  the  proper 
mode  of  applying  the  income  of  a 
charity  estate  with  reierence  to 
the  founder's  deed*  need  not  b^ 
reheard,  in  order  to  enable  the 
Court,  on  the  hearing  of  a  sub« 
sequent  information,  to  make  a 

dfferent  prospectiye  declaration 
in  reference  to  the  same  question. 
AUomey'General  y.  BamtL 

Psge762 

See  Grammar  School, 
Practice. 

COLLATERALS. 
tSeefi¥KCivic  Pbrformakce. 


COMMITTEE. 
See  RscooNizAncK. 


COMPOSITION  DEED. 

W  here  a  composition  deed  between 
a  debtor  and  his  creditors  pro- 
vides, that  those  who  come  in 
under  it  shall  thereby  release 
their  debts,  a  lien  creditor  can- 
not realise  his  lien  and  prove  for 
the  difference,  but  if  he  elects  to 
take  the  benefit  of  the  deed,  mutt 
first  give  up  the  property  on 
which  he  claims  the  Hen.  Buck 
V.  Skippam*  Page  694 


COMSTRUCnON. 

L  Annuity  Deed. —  See  Akruitt,  1. 
II.  Power  1^  AffavOmmL 

A  testi^tor  bequeatlied  ITCOT.  stock 
to  trustees,  in  trust  to  pay  the 
dividends  to  JL  C.  and  &  bis 
wife,  during  their  lives,  and  the 
life  of  the  survivor,  and  after  their 
decease,  then  in  trust  to  transfer 
or  pay  over  the  stock  unto  their 
children,  in  such  shares  and  pro- 
portions as  the  survivor  of  them, 
J.  C.  and  S.  his  wife,  by  his  or 
her  last  will,  should  direct  or  sp« 
point.  At  the  death  of  the  tei- 
tator,  J.  C.  and  S.  had  three 
children  living.  After  the  destb 
of  S*  and  two  of  those  childreo, 
J.  C,  by  will,  appointed  the  whole 
fund  to  the  only  surviving  child. 
•  Held,  a  good  appointment  fVood' 
code  v.  Rennedk.  I>ge  72 


III.  JSeUkment^ 

By  a  marriage  settlement  a  sum  of 
money,  the  property  of  the  wife, 
was  vested  in  trustees  in  trust  for 
the  separate  use  of  the  wifb  daring 
her  life,  and  after  her  decesie  io 
trust  for  the  husband  during  his 
life,  and  after  the  death  of  the 
survivor,  upon  certain  trusts  for 
the  children,  and  in  defank 
of  children,  who,  being  sons, 
should  attain  twenty-one,  or,  being 
daughters,  should  attain  that  ige 
or  marry,  in  trust  for  such  penon 
or  persons  as  tlie.  wife  should, 

notwithstanding  her  coverture,  by 

deed 
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deed  or  will  appoint »  and  in  de« 
fault  of  appointment,  in  trust  to 
pay  and  transfer  the  same  to  the 
executors  or  administrators  of  the 
wife.  Held,  reversing  the  decree 
below,  that  under  the  ultimate 
limitation  to  the  executors  or 
administrators  of  thie  wife  the 
fund  did  not  belong  to  the  next 
of  kin  of  the  wife,  in  exclusion  of 
the  husband*  but  passed  to  the 
administratrix  of  the  wife  sis  part 
of  her  general  personal  estate. 
Daniel  v«  Dudley.  Page  1 

See  Spkcific  Performakcx. 


IV.  WW. 

1.  A  testator  began  his  will  by  be- 
queathing the  whole  of  his  pro* 
perty  to  his  wife  for  lifct  and 
afterwards  to  be  equally  diy^ded 
between  his  children.  He  then 
gave  to  each  of  his  children  and 
to  hia  wife  some  pecuniary  and 
specific  legacies,  and  afterwards 
bequeathed  as  follows.  **  The 
property,  my  house,  21.  North 
Street,  SL  Marylebone,  let  on 
lease  at  48/.  a  year,  1000/*  new  4 
per  cents.,  1500/.  in  the  S  per 
cent,  consols,  645/.  in  the  ^rees 
reduced,  and  20/.  per  annum  in 
the  long  annuities^  all  this  I  give 
to  my  wife,  with  the  residue  and 
interest,  should  there  be  any." 
Held,  that  the  widow  took  a  life 
interest  only  in  the  general  resi- 
due, including  the  particulars 
enumerated  in  the  concluding 
clause,  but  that  of  those  par- 
ticulars she  was  entitled  to  the 


enjoyment  in   specie.      Vav^han 
V.  Buck.  Page  75 

2*  A  testator  began  his  will  by  di- 
recting that  all  his  just  debts, 
funeral  and  testamentary  ex- 
penses, should  be  fully  paid  and 
satisfied.  He  then  devised  all  his 
real  estate  to  his  daughter  and 
her  issue  in  strict  settlement ;  and 
after  giving  one  specific  and  one 
pecuniary  legacy,  he  gave  all  the 
residue  of  his  personal  estate 
(after  and  subject  to  the  payment 
of  all  his  just  debts,  funeral  and 
testamentary  expenses,  and  the 
legacies  before  bequeathed)  to 
his  said  daughter.  Held,  revers- 
ing the  judgment  below,  that  the 
concluding  clause  of  the  will  was 
not  sufficient  to  rebut  the  pre- 
sumption, arising  from  the  first, 
of  an  intention  to  charge  the 
real  estate  In  aid  of.  the  per- 
sonalty with  the  debts.  Price  v. 
North.  Page  85 

S.  A  devise  to  the  second  son  of 
Edward  Wdd^  of  Lulworthy  held, 
upon  the  context  of  the  will 
and  upon  extrinsic  evidence  as  to 
the  state  of  the  JTeld  family  and 
the  degree  of  the  testator's  ac- 
quaintance iHth  the  different 
members  of  it,  to  mean,  a  devise 
to  the  second  son  o(  Joseph  Weldf 
of  Lulworlhf  although  there  was 
a  person  named  Edward  Joseph 
Weld  (the  eldest  son  of  Joseph 
Weld),  who  resided  with  his 
father  at  Z,uhoorth,  and  who 
usually  went  by  the  name  of  Ed^ 
ward  only,  and  although  a  former 
will  of  the  testator,  made  several 

years 


$18 


INDEX  TO  THE  PRINCIPAL  MATTERS. 


years  before  the  will  in  question, 
contained  a  devise  to  the  same 
Joseph  JVddf  by  his  right  name. 
Blundell  v.  Gladstone.    Page  279 

4.  Under  a  gift  of  a  sum  of  money 
''to  my  daughter  «/•  //•»  to  be 
employed  for  her  use  in  the  fol- 
lowing manner ; "  accompanied 
by  a  direction  that  the  fund  should 
|>e  invested  and  the  interest  only 
paid  to  the  daughter  during  her 
life,  and  in  case  she  should  marry 
and  have  children,  then  the  prin- 
cipal to  be  divided  amongst  such 
children.  Held,  upon  the  con- 
struction of  the  whole  will,  the 
daughter  having  died  without 
children,  that  her  personal  repre- 
sentative, and  not  the  residuary 
legatee,  was  entitled  to  the  fund. 
Campbell  y,  Brownrigg.  Page  SOI 

5.  A  testator's  balance  at  his 
banker's  held,  upon  the  construc- 
tion of  his  will,  to  pass  under  the 
words  "ready  money."  Parker 
v.  MarchanU  Page  356 

See  Will. 

CONSTRUCTIVE  NOTICE. 
See  Notice. 

CONSTRUCTIVE  REVOCA- 
TION. 

See  Revocatiok. 

CONTINGENT  DEBT. 
See  Bankrupt,  4. 


COPYHOLD. 
See  Freebench. 

CONTEMPT. 

1.  A  single  judge  of  the  Coart  of 
Review,  when  sitting  as  the  Coorf, 
has  power  to  commit  for  con* 
tempt. 

Whether  the  Court  of  Review 
has  jurisdiction  to  restrsin  a  party 
whom  it  has  committed  for  a 
contempt,  from  suing  the  party 
who  obtained  the  order  of  com* 
mttment  in  an  action  for  false  im- 
prisonment, qucere.  Exparte  Van 
Sandau.  Page  445 

2.  An  order  of  commitment  ought, 
in  strictness,  to  be  prefaced  by  an 
express  adjudication  that  the  act 
complained  oT  is  a  contempt ;  bat 
the  absence  of  such  adjudicatioo 
is  not  a  ground  for  discharging 
such  an  order  for  irregularity. 

It  is  not  irregular  to  engraft  upon 
an  order  of  commitment  an  order 
that  the  party  committed  shall 
pay  the  costs  of  his  contempt; 
but  if  the  order  extend  to  charges 
and  expenses  as  well  as  costs,  it  is 
to  that  extent  irregular.  Exparte 
Van  Sandau.  Page  605 

S.  Whether  the  discharge  under  the 
48  G.  S.  e.  123.  of  a  party  detained 
under  process  of  contempt  for 
'  nonpayment  of  costs  under  20/. 
has  the  effect  of  clearing  his  con- 
tempt  so  as  to  entitle  him  to 
move.  Quare.  Oldfieldv.  CoUeU. 

Page  615. 

See  Appeal,  1. 

Paupkr, 


INDEX  TO  THE  PRINCIPAL  MATTERS- 


819 


Pauper. 

Pro  Confe88<k 

Waiver. 


CONVERSION  OF  RESIDUE. 
Se€  Construction,  IV.  1. 


CORPORATION. 

The  rule  that  a  suit  by  individual 
shareholders  in  an  incoqiorated 
Corajpany,  complaioing  of  an  in- 
jury to  the  corporation,  cannot 
be  maintained,  if  it  appears  that 
the  Plaintiffs  have  the  means  of 
procuring  a  suit  to  be  instituted 
in  the  name  of  the  corporation 
irselfy  applies  equally  whether  the 
aubject-matter  of  complaint  be  an 
act  or  transaction  which  is  me/ely 
voidable  at  the  discretion  of  a 
majority  of  shareholders,  or  an 
act  or  transaction  absolutely  il- 
legaly  and  incapable  of  being  con- 
firmed by  such  majority. 

The  Court  will  not  entertain 
a  bill  by  shareholders  in  an  in- 
corporated Company,  seeking 
merely  to  restrain  the  directors  de 
Jacio  from  acting  as  such  on  the 
sole  ground  of  the  alleged  in- 
validity of  their  title  to  their  of 
fices. 

A  general  demurrer  to  a  bill 
by  two  members  of  an  incorpo- 
rated railway  company,  in  their 
individual  characters,  against  the 
corporation  and  twelve  other  mem  • 
bers  who  were  alleged  to  have 
usurped  the  office  of  directors,  and 

Vol.  L 


to  be  exercising  the  functions 
thereof,  as  a  majority  of  the  go- 
verning body,  injuriously  to  the 
interests  of  the  company,  praying 
that  those  twelve  Defendants 
might  be  restrained  from  acting 
as  directors,  and  might  be  or- 
dered to  deliver  the  common  seal, 
and  the  property,  and  books  of 
the  company  in  their  possession, 
to  six  other  persons,  who  were  al- 
leged to  be  the  only  duly  consti* 
tuted  directors,  was,  on  both  the 
above  grounds,  allowed.  Motley 
T.  Alston.  Pas'e  790. 


COSTS. 
I.  Of  Aitorney-GeneraU 

The  taxed  costs  of  the  Attorney- 
General  and  the  Commissioners 
for  the  Reduction  of  the  National 
Debt,  upon  applications  under  the 
5S  G,  S.  c.  60.,  are,  as  a  general 
Tule,  to  be  paid  out  of  the  fund 
recovered.     In  re  Holland. 

Page  379. 


II.  Of  Cross  Bill. 

Where  the  Plaintiff  in  an  original 
cause,  after  putting  in  an  answer 
to  a  cross  bill  for  discovery,  dis- 
misses his  own  bill  before  the 
hearing,  the  Court  has  not  only  no 
power  under  the  41st  order  of 
August  1841,  to  give  the  Plaintiff 
in  the  cross  bill  his  costs,  but  the 
Defendant  to  the  cross  bill  has  a 
right  to  be  paid  his  costs  of  the 
answer  by  the  Plaintiff,  according 

81  to 
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to  the  old  practice.     Westfidd  v. 
Skifftvkh.  Page  277 

III.  Of  Official  and  Provisional  As- 

signees* 

1.  When  the  provisional  assignee 
under  the  Insolvent  Act  is  made  a 
Defendant  in  that  character  to  a 
bill  of  foreclosure,  in  respect  of 
the  equity  of  redemption,  he  is  not 
entitled  to  his  costs  from  the 
Plaintiff,  although  he  may  have 
received  no  assets  of  the  insolvent 
wherewith  to  pay  them.  Appleby 
V.  Duke.  Page  272 

2.  An  official  assignee,  made  Defen- 
dant to  a  foreclosure  suit,  as  re- 
presenting the  interest  of  a  mesne 
incumbrancer  who  had  become 
bankrupt,  held  not  to  be  entitled 
to  his  costs  from  the  Plaintiff, 
although  he  disclaimed  absolutely 
at  the  hearing.    Clarke  v.  WilmoL 

Page  276 

IV.  0/ Short-hand  Writer's  Notes. 

In  taxing  the  costs  of  a  motion  for  a 
new  trial  of  an  issue,  the  costs  of 
copies  of  the  short-hand  writer's 
notes  of  the  evidence  taken  on  the 
former  trial  are  in  the  discretion 
of  the  Taxing  Master,  regard  being 
had  to  the  nature  of  the  issue  and 
the  extent  to  which  such  copies, 
if  at  all,  were  necessary,  but  in  no 
case  will  more  than  two  copies  be 
allowed.  Matins  v.  Price.  Page  590 

V.  Under  Railway  Acts* 

The  costs  of  an  application  for 
the  transfer  out  of  Court  of  a 


sum  of  stocky  the  produce  of  land 
taken  by  a  railway  company  mder 
the  powers  of  their  Act  from  a 
party  under  disabilityi  held«  upon 
the  construction  of  the  Act,  to  be 
payable  by  the  company.  In  re 
Great  Western  Railway  Company. 

Page  560 

VL  Security  Jbr. 

1.  The  surety,  for  costo,  of  a  plain- 
tiff resident  abroad,  became  bnk- 
nipt  a  few  days  afUr  die  decree 
dismissing  the  bill  with  cosU,  and 
before  the  costs  had  been  taxed 
under  it.  The  Plaintiff  having 
afterwards  presented  a  petitkm 
of  rehearing,  the  Court  ordered 
the  proceedings  upon  it  to  be 
stayed  until  the  Plaintiff  should 
have  found  a  new  surety.  Lau- 
tour  V.  Holcombe.  P^  862 

2.  Where  a  Plaintiff  is  required  to 
give  security  for  costs,  it  is  irre- 
gular for  his  solicitor  to  be  hii 
surety.     Panton  v.  Labertmuke. 

Page  965 

See  Administration  Suit. 
Appeal,  2. 

CoNTBMPTy  2,  3. 

excbptions,  ii. 
Impertinsncb. 
Injitnction. 
Pauper. 


COURT  OF  REVIEW. 

On  the  hearing  of  an  appeil 
upon  a  special  case  from  the 
Court  of  Review,  the  Lord  Chan- 
cellor may  direct  a  case  to  be 
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stated  for  the  opinion  of  a  court 
of  law. 

The  decision  in  HM  ▼.  SmUk^ 
lB.Sf  C.  407m  questioned.  In 
rt  Clarke.  Page  562 

See  Appeal,  1. 
Contempt,  1. 

COVENANT  (TO  PRODUCE 
DOCUMENTS). 

The  right  of  a  purchaser  to  a 
covenant  for  the  production  of 
documents  constituting  part  of 
bis  title,  does  not  extend  to  copies 
of  Court  KoUs  or  indentures  of 
bargain  and  sgle  enrolled,  unless 
they  are  in  the  possession  or 
power  of  the  vendor. 

A  purchaser  is  not  entitled  as  a 
matter  of  course  to  a  covenant 
for  the  production  of  all  docu- 
ments contained  in  the  abstract 
of  title,  which  are  not  delivered 
to  him,  but  only  of  those  which 
are  necessary  to  make  out  a  good 
aixty  years'  title.  Cooper  v. 
Etiur^.  Page  S88 

CREDITORS'  SUIT. 

Practice  in  the  Master's  office 
in  the  proof  of  bond  debts,  under 
a  decree  in  a  creditor's  suit. 
Rundell  v.  Lord  Rivers.    Page  88 

See  Injunction,  IL  1.  2. 

CROSS  CAUSE. 

See  Costs,  II. 
Depositions. 

CROWN. 

A  Petition  of  Right  does  not 
lie  to  recover  compensation  from 


the  Crown  for  damage  to  the  pro- 
perty of  an  individual,  occasioned 
by  the  negligence  of  the  servants 
of  the  Crown. 

llie  reigning  Sovereign  is  not 
liable  to  make  compensation  for 
damage  to  the  property  of  an 
individual,  occasioned  by  the  neg- 
ligence of  the  servants  of  the 
Crown  in  a  preceding  reign  ;  nor, 
sembUf  even  where  such  damage 
has  been  done  in  his  own  reign. 
Lord  Canterbury  v.  The  Attorney^ 
General.  Page  S06 


DEMURRER. 

I.  ToBiU. 
See  Pleading. 

II.  To  Interrogatories. 

If  the  question  raised  by  the  de- 
murrer of  a  witness  to  interroga- 
tories be  one  which  the  Court  can 
dispose  of  in  that  shape,  it  is  bound 
to  do  so,  and  not  to  reserve  the 
objection  to  the  hearing.  Carp» 
mael  v.  Povois.  P&gc  687 

See  Privileged  Communications, 
IL 

DEPOSITIONS. 

An  order  made  by  the  Vice-Chan- 
cellor  for  the  suppression  of  depo- 
sitions, which  had  been  taken  in  a 
cross  cause,  without  leave  of  the 
Court,  after  publication  had  passed 
in  the  original  cause,  and  which 
3  12  related 
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related  principally,  but  not  ex- 
clusivelyi  to  naatters  in  issue  in  the 
original  cause«  affirmed  upon  ap- 
peal ;  the  parties,  by  whom  the  de- 
positions had  been  taken,  having, 
in  the  court  belovr,  declined  a  re- 
ference to  the  Master,  to  distin- 
guish what  parts  thereof  related 
to  matters  not  in  issue  in  the  ori- 
ginal cause,  and  it  being  held  that 
they  were  not  entitled,  under  such 
circumstances,  to  have  the  objec- 
tion to  the  evidence  reserved  to 
the  hearing.    Pascall  v.  ScM* 

Page  1 10 

DISTRINGAS. 
See  Injunction,  III. 

DOCUMENTARY  EVIDENCE. 

See  Covenant, 
evidsncb. 
Rbdbmption. 

TiTHB. 

DOMICIL. 

See  GuABDiAN. 
Lunatic 


ELEGIT. 

Notwithstanding  the  stat.  I  &  2  VicL 
c  110.9  which  gives  to  a  judgment 
the  effect  of  an  equitable  charge 
upon  the  land  of  the  debtor,  an 
equitable  mortgagee  retains  his 
right  in  equity  to  enforce  his  se- 


curity against  the  title  of  a  cre- 
ditor under  a  subsequent  judg- 
ment, although  the  latter  may 
have  acquired  the  legal  seisin  and 
possession  of  the  land  under  ao 
elegit  without  notice  of  the  moct- 
gage*     Wkiivaorth  v.  Gaugabu 

Page  728 

ENROLMENT. 

I.  Of  Decree, 

The  enrolment  of  a  decree  of  a 
Vice-Chancellor  does  notreqoire 
his  signature  as  well  as  that  of  the 
Lord  Chancellor. 

SemUe^  the  enrolment  of*  an 
order  subsequent  to  a  decree, 
though  it  recites  the  decree,  i» 
not  per  se  an  enrolment  of  the 
decree ;  but  held  that  it  eqaaliy 
prevents  a  rehearing  of  the  de- 
cree, at  least  where  the  latter 
cannot  be  varied  without  being 
made  inconsistent  with  the  order. 
M'Dermott  v.  Keafy.       Page  2S7 

2.  The  time  allowed  for  enrolling  a 
decree  or  order  is  six  calendir 
months  from  the  date  thereof 
Man  V.  RickeiU.  Page  5S0 

IL  0/ LeUert  PaUnt. 
See  Patbnt. 


EQUITABLE  MORTGAGE. 
See  Elegit. 

EVASION. 
See  Irreoularitt,  I. 

EVIDENCE 
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EVIDENCE. 

I.  An  entry  in  an  old  account  of 

burial  fees  received  by  the  sexton 

of  a  large  parish,  by  which  he 

charged  himself  with  the  receipt 

of  a  certain  sum  for  the  burial  of 

one  Joseph  Lloyds  described  as 

^<in   WeiU  SireH,"   admitted  as 

.   evidence  that  a  person  of  that 

name,  who  was  proved   by  the 

.   parish  register  of  burials  to  have 

been  buried  there  on  the  day  on 

which  the  entry  bore  date,  resided 

in  fFelis  Street.    Uotfd  v.  Wait. 

Page  61 
&  The  26th  section  of  the  3  &  4 
W.  4.  e,  42*9  by  which  witnesses, 
who  were  before  incompetent,  by 
reason  that  the  verdict  or  judg- 
ment in  the  pending  action  might 
be  used  as  evidence  for  or  agamsc 
them  in  another  proceeding,  were 
rendered  competent  by  enacting 
that  such  verdict  or  judgment 
should  not  be  so  used,  applies  to 
'  courts  of  equity  as  well  as  to  courts 
of  law.     Oliver  v.  Latham. 

Page  163 
3.  The  provisions  of  the  3  &  4  W.  4. 
'  c  42.  M.  26,  27*,  for  removing  the 
incompetency  of  witnesses,  who 
would  otherwise  be  incompetent 
by  reason  that  the  verdict  or  judg- 
ment in  the  pending  action  might 
be  used  as  evidence  for  or  against 
ihem  in  another  proceeding,  apply 
exclusively  to  courts  of  law,  and 
have  no  application  to  courts  of 
equity.     Oliver  v.  Latham. 

Page  408 

See  Stamp. 


EXAMINATION. 
See  Pleading,  1. 

EXCEPTIONS. 

I.  To  Answer. 
See  Indulobncb. 
Irrbgularitt. 
Pleading,  I. 

IL  To  Masters  Report. 

On  exceptions  taken  by  the  Plaintiff 
to  a  Master*s  report,  it  appear* 
ing  that  a  material  element  of  the 
enquiry  had  been  overlooked  by 
the  Master,  the  Court  referred  ft 
back  to  him,  to  review  his  report, 
not  allowing  or  disallowing  the 
exceptiojis,  but  ordered  the  de- 
posit of  10/.  to  be  returned,  al- 
though the  omitted  enquiry  had 
not  been  suggested,  nor  any  evi- 
dence offered  upon  it  by  the  Plain- 
tiff before  the  Master,  the  Court 
being  of  opinion,  that,  frpm  the 
nature  of  the  reference,  the  onus 
of  suggesting  such  enquiry  lay  on 
the  Defendant  rather  than  on  the 
Plaintiff.     Mitford  v.  Reynolds, 

Page  706 


FRAUD. 

See  Injunction,  II.  S. 
Jurisdiction,  IV. 

FREEBENCH. 

A  surrender  by  the  wife  of  a  copy- 
holder with  his  consent,  and  after 
3  13  having 
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haviDg  been  separately  examined, 
to  the  use  of  a  purchaser  from  the 
assignees  of  the  husband,  who 
had  become  bankrupt,  held  ef- 
fectual to  bar  her  right  of  free- 
bench,  if  any  such  existed  by 
special  custom,  although  at  the 
time  of  such  surrender,  the  pur- 
chase not  having  been  completed, 
the  purchaser  had  not  wiky  legal 
estate  in  the  premises. 

Doctrine  as  to  the  operation  of 
fictitious  forms  of  conveyance. 
Wood  V.  Lambirih.  Page  8 


GAMING. 

Gambling  debts  contracted  in  this 
country,  as  well  as  the  securities 
given  for  them,  are  void,  and  can- 
not be  recovered.  But  money  won 
at  play,  or  lent  for  the  purpose  of 
gambling,  in  a  country  where  the 
games  in  question  are  not  illegal, 
may  be  recovered  in  the  courts 
of  this  country.  And,  therefore, 
where  an  unascertained  portion  of 
a  balance  of  account,  for  which  an 
I.  O.  U.  had  been  given,  was  ad- 
mitted to  consist  of  money  lent  for 
the  purpose  of  playing  at  public 
tables  in  Gemianyt  but  it  did  not 
appear  that  the  games  played  at 
such  tables  were  forbidden  by  the 
laws  of  that  country;  the  Court,  on 
appeal,  dissolved  an  injunction 
which  had  been  granted  to  re^ 
strain  an  action  brought  to  recover 


the  whole  balance.     QvamerT. 
CoUion.  Fiige  HI 

GENERAL  ORDERS. 

XVIL  23d  Nov.  18S1. 

Where  a  Plaintiff  obtains  so 
order  for  a  commissioD  to  examine 
witnesses,  and  serves  it  upon  the 
Defendant,  his  subsequent  abaa- 
donment  of  such  order  will  not 
withdraw  the  case  from  the  opera- 
tion of  the  1 7th  amended  Order  of 
1831.   Hinion  v.  Letm.  Page  459 

X*  December^  1833. 

Under  the  lOth  Order  o(  De- 
cember 9  1833,  the  common  injanc- 
tion  cannot  be  obtained  until  the 
ninth  day  after  the  day  of  the 
Defendant's  appearance.  Stanley 
T.  Bond.  Page  103 

XXXIX.  Aug.  1841. 

1.  The  Court  will  allow  a  cause  to 
be  set  down  upon  a  DefendaDt*8 
objection  for  want  of  parties,  not- 
withstanding the  fourteen  dsjs 
limited  for  that  purpose  by  the 
S9th  Order  of  August,  1841,  have 
expired,  when  the  delay  is  satis- 
factorily accounted  for.  Kertkam 
V.  Clegg.  Page  ISO 

2.  The  time  limited  by  the  S9th 
Order  of  August,  1841,  for  setting 
down  a  cause  for  argument  upon 
an  objection  for  want  of  parties, 
cannot  be  enlarged  except  by  con- 
sent. Calvert  v.  Gandy.  Page  51 8 


XLL  August,  1841. 
See  Costs,  11. 


LXVIir. 
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LXVIIL  May,  1845. 

All  applications  for  leave  to  amend 
under  the  68th  Order  of  May^ 
1845,  are  to  be  made  in  the  first 
instance  to  the  Master. 

Where  the  General  Orders  re- 
quire an  affidavit  of  the  solicitor, 
an  affidavit  of  the  solicitor's  clerk 
is  not  sufficient ;  but  in  cases  where 
Che  facts  to  be  deposed  to  arc 
within  the  personal  knowledge  of 
the  clerk  only,  the  Court  may  re- 
quire an  affidavit  from  both. 
Ckrisfs  Hospital  v.  Grainger. 

Page  634 

LXVI.  and  LXVIIL  May,  1846. 
The  last  of  several  answers  in  the 
66th  Order  of  May,  1845,  and  the 
last  answer  in  the  68th  Order  mean 
the  last  answer  that  is  required  to 
be  put  in  before  a  replication  can 
be  filed.     Arnold  v.  Arnold, 

Page  805 

GRAMMAR  SCHOOL. 

1.  In  settling  a  scheme  for  a  gram- 
foar  school,  where  the  head-master 
is  to  be  a  graduate  of  Oxford  or 
Cambridge,  and  in  holy  orders, 
the  Court  will  give  no  specific  di- 
rections as  to  religious  instruction 
or  discipline,  but  will  leave  the 

*    details  of  both  to  the  discretion  of 
the  head-master. 

Restrictions  imposed  on  the 
master  of  a  Free  Grammar  School 
as  to  holding  ecclesiastical  pre- 
ferment. In  re  the  Kings  Gram' 
mar  School.  Page  564 

2.  By  the  statutes  of  a  free  gram- 
roar  school  founded  at  Manchester 


in  the  reign  of  Henry  VIIL,  it 
was  provided  that  a  high  master 
and  usher  should  be  appointed, 
with  certain  stipends  payable  out 
of  the  revenue  of  the  charity,  who 
were  to  teach  freely  and  indif- 
ferently any  male  child  who  should 
come  to  the  school  from  whatever 
county  or  shire  without  any  money 
or  other  reward  whatever,  except 
only  the  said  stipends  —  one  of 
which  scholars  was  to  be  appointed 
by  the  head-master  to  teach  the 
infant  scholars  (infantes)  their  A, 
B,  C,  primer  and  sorts  till  they 
began  grammar.  The  surplus  in- 
come of  the  charity,  when  it  ex- 
ceeded a  certain  sum,  which  was 
to  be  kept  as  a  reserve^  was  to  be 
applied  in  exhibitions  for  the 
scholars  at  the  Universities  of 
Oxford  and  Cambridge,  Vacancies 
in  the  body  of  trustees,  who  were 
twelve  in  number,  were  to  be  filled 
up  from  among  "  honest  men  of 
the  parish  of  Manchester  ;  "  and 
there  was  a  power  to  the  trustees 
for  the  time  being  to  augment, 
expound,  and  reform  all  such  of 
the  original  statutes  as  concerned 
the  schoolmaster,  usher,  and  scho- 
lars. The  revenue  of  the  charity 
having  of  late  years  greatly  in- 
creased, and  an  information  having 
been  filed  for  a  new  scheme,  it 
appeared  that  for  upwards  of  a 
century  past  some  of  the  trustees 
had  been  elected  from  adjacent 
parishes  and  counties;  and  that 
for  a  like  period  the  two  masters 
had  been  allowed  to  take  boarders, 
who  had  participated  indiscri- 
3  I  4  minately 
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mtnately  with  the  other  scholars 
in  the  exhibitions  and  otber  bene- 
fits of  the  charity.  The  trustees 
had  also  sanctioned  a  regulation, 
by  which  boys  under  six  years  of 
age,  and  unable  to  read,  were  ex- 
cluded from  the  school. 

By  the  decree  of  Lord  Chan- 
cellor CoUenhanif  it  was  referred 
to  the  Master  to  settle  a  scheme 
with  the  following  declarations. 
L  That  in  future  appointments  of 
trustees  regard  was  to  be  had  to 
the  qualifications  required  by  the 
statutes.  2.  That  all  boys  who 
were  of  an  age  to  be  capable  of 
receiving  instruction  were  to  be 
admitted.  S.  That  boarders  were 
not  in  future  to  be  eligible  to  ex- 
hibitions, or  to  derive  any  benefit 
from  the  funds  of  the  charity  in 
any  manner  by  which  the  expen- 
diture of  such  funds  might  be  in- 
creased. 

On  a  rehearing  before  Lord 
Chancellor  Lyndkurst^  it  was  held 
that  there  was  no  ground  for  ex- 
cluding boarders  from  the  benefit 
of  the  charity.  The  third  de- 
claration was  accordingly  struck 
out,  and  in  lieu  of  it  a  reference 
directed  to  the  Master  to  inquire 
on  what  conditions,  and  subject 
to  what  restrictions,  the  masters 
were  to  be  allowed  to  receive 
boarders  in  their  houses.  Aitornqr 
General  v.  The  Earl  of  Stamford. 

Page  737 

GUARDIAN. 

Although  the  Court  will  sometimes 
appoint  a  guardian  to  an  infant 


withoul  a  reference,  where  no  ob- 
jection is  made  to  the  individaal 
proposed,  it  will  in  no  case  dis- 
pense with  a  reference  where  the 
guardianship  is  contested  between 
two  parties^ 

Four  persons  domiciled  and  re- 
sident in  Scotland  had  accepted 
the  trusts  of  a  Scotch  deed,  at- 
tested by  two  witnesses,  by  which 
they  were  duly  appointed  tutors 
and  curators  to  a  Scottish  orphan 
child,  whoae  only  property  con- 
sisted of  real  estates  situated  in 
Scotland.  The  child  having  come 
to  resfde  in  England  for  the  sake 
of  its  health,  and  a  suit  having 
been  instituted  by  other  parties  in 
its  name,  for  the  purpose  of  making 
It  a  ward  of  this  Court :  Held,  on 
the  c6nstruction  of  the  deed,  that 
It  appeared  to  be  made  In  con- 
templation of  the  child's  contioo- 
Ing  to  reside  in  Scotlmnd^  and  with 
reference  solely  to  her  so  doing; 
and-  the  care  and  custody  of  the 
child    being    considered  to   be, 
therefore,    unprovided    for,  and 
the  curators  who»  under  the  deed* 
had  the  management  of  the  pro- 
perty, being  parties,  and  having 
appeared,  to  the  suit,  the  Lord 
Chancellor  referred  it  to  the  Mas- 
ter to  approve  of  a  scheme  for  the 
residence  of  the  child,  and  to  ^- 
point  guardians.    BeaUie  v.  Mw 
stone.  Page  17 


HABEAS  CORPUS. 
See  Pro  Conpesso. 


HEIR 
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HEIR. 

See  Issue. 

Plxadino,  III.  1. 


IMPERTINENCE. 

In  an  information  seeking  to  set  aside 
a  deed  alleged  to  have  been  exe- 
cuted in  fraud  of  proceedings 
under  an  outlawry.  Held  not  im- 
pertinent to  state  that  at  the  time 
of  the  execution  of  the  deed  the 
outlaw  was  residing  at  Holyrood 
to  avoid  his  creditors,  or  that  his 
object  in  executing  the  deed  was 
to  delay  and  defeat  his  creditors. 
llioug}i  it  is  not  necessary  that 
the  Relator  in  an  information 
should  have  an  interest  in  the  sub- 

<  ject  of  the  suit,  yet  a  statement 
of  only  a  few  lines,  shewing  what 
interest  the  Relator  had,  was  held 
mere  surplusage  and  not  imper- 
tinence. 

Where  the  Master  and  the 
Court  below  had  come  to  different 
conclusions  upon  exceptions  for 
impertinence,  the  Lord  Chancellor, 
in  affirming  the  decision  of  the 

~  Court  below,  gave  no  costs  of  the 
appeal.  Aitometf'General  v.  Ric 
kardi.  PageSSS 

INCONSISTENCY  IN  DECREES. 

See  Charity,  S. 
Next  of  Kin. 
Pleading,  II.  2. 


INDULGENCE. 

Leave  given,  under  particular  cir- 
cumstances, to  a  Defendant  whose 
answer  had  been  reported  insuffi- 
cient, to  set  down  exceptions  to 
the  report  for  argument,  notwith^ 
standing  he  had  been  served  with 
an  order  giving  the  Plaintiff  leave 
to  amend,  and  requiring  the  De- 
fendant to  answer  the  exceptions 
and  amendments  together.  Zu- 
lueia  V.  Ardouin.  Page  S68 

INFANT. 

See  Guardian. 
Maintenance. 

INJUNCTION. 

I.  Common. 

See  General  Orders. 
Long  Vacation. 

II.  Speciah 

I.  Af^er  the  usual  decree  has  been 
obtained  in  a  creditors'  suit  against 
the  real  and  personal  representa- 
tive of  an  intestute,  this  Court 
will  restrain  all  further  proceed- 
ings in  an  action  by  a  bond  cre- 
ditor of  the  intestate  against  the 
heir,  although  the  heir  may  have 
pleaded  riens  per  descent^  and 
issue  may  have  been  joined  on 
such  plea ;  and  as  the  heir  will  be 
ordered  to  pay  to  the  creditor  his 
costs  of  the  action  up  to  the  time 
when  he  had  first  notice  of  the 
decree,  any  delay  in  applying  for 
the  injunction  will,  in  most  cases, 
resolve  itself  into  a  question  of 
costs.     Rouse  v.  Jones,  Page  462 

2.  After 
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2.  After  the  usual  decree  has  been 
obtained  in  a  creditor's  suit,  this 
Court  will  stay  all  further  proceed- 
ings in  an  action  by  a  creditor 
against  the  executor  upon  pay- 
ment to  the  creditor  of  his  costs 
of  the  action  up  to  the  time  when 
he  had  first  notice  of  the  decree, 
although  the  executor  may  have 
pleaded  plene  administravitt  and 
issue  may  have  been  joined  on 
such  plea.     Vernon  v.  Thellusson. 

Page  466 

3.  An  injunction  granted  on  a  sug- 
gestion of  fraud,  to  restrain  a  party 
resident  in  England  from  prose- 
cuting a  suit  in  the  Court  of  Ses- 
sion in  Scotland^  to  enforce  a  legal 
security  against  lands  situate  in  that 
country,  was  on  appeal  dissolved, 
on  the  ground  that,  although  the 
remedy  afforded  by  this  Court  in 
cases  of  fraud  was  more  effectual 
and  complete  than  in  the  Scotch 
Court,  the  question  between  the 
parties  in  this  case  might,  upon  the 
whole,  be  more  conveniently  liti- 
gated, and  with  a  more  conclusive 
result,  there  than  here.  Jones  v. 
Geddes.  Page  724 

III.   Under  5  Vict.  c.  5. 

1.  SembUy  that  the  remedies  given 
by  the  fourth  and  fifth  sections  of 
the  5  Vict.  c.  5*  are  cumulative; 
and  consequently,  that  a  party^ 
who  has  sued  out  a  distringas  under 
the  fifth  section,  is  not  thereby 
precluded  from  ailerwards  apply- 
ing for  an  injunction  under  the 
fourth  section.  Exparte  The  Marq. 
of  Hertford.  Page  1 29 


2.  The  remedies  given  by  the  fourth 
and  fifth  sections  of  5  Vid.  c  5. 
are  in  substitution  for  the  writ  of 
distringas  under  the  former  prac- 
tice in  the  Exchequer;  and  there- 
fore, where  a  party  had  pat  a  dis-^ 
tringas  upon  a  sum  of  stock,  be- 
fore the  passing  of  that  Act,  and 
that  distringas  had  been  removed 
upon  the  usual  notice.  Held,  that 
it  was  not  competent  to  him,  after 
the  passing  of  the  Act,  to  apply 
for  an  injunction  under  the  fourth 
section  of    it.     Exparte  Amyot. 

Page  ISO.  (a.) 

IV.  In  Bankruptcjf. 
See  Contempt,  I. 

INQUISITION  (OF  LUNACY). 

An  application  by  a  mortgagee  of 
an  alleged  lunatic's  estate  to  be 
allowed  to  attend  by  counsel  at 
the  inquisition,  refused,  the  applt- 
C4int  declining  to  be  bound  by  the 
result  of  the  proceedings.  In  Re 
Watts.  Page  512 

IRISH  MORTGAGES. 

Under  the  4  &  5  W.  4>.  c«  29.,  a  truit 
to  invest  money  in  real  securities 
in  England  or  Wales  or  Gnat 
Britain^  will  auUiorize  an  invest- 
ment on  real  securities  in  Irdand 
also;  and  though  the  money  be 
already  invested  in  Great  Britm^ 
the  Court  will,  on  the  application 
of  the  tenant  for  life  of  the  fund, 
direct  a  reference  to  the  Master 
to  inquire  whether  it  will  be  for 
the  benefit  of  all  parties  interested 

that 
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that  the  inTeattsent  should  be 
changed  for  one  at  a  higher  rate 
of  interest  in  IreiamL  Ex  parte 
Lord  William  Pavoleti.   Page  570. 

IRREGULARITY. 

1.  An  order  obtained  ex  parte  under 
circumstances  which  render  it  an 
evasion  of  the  General  Orders, 
is  not  necessarily  on  that  account 
irregular.     Arnold  v.  Arnold. 

Page  805 

2.  Where  a  Plaintiff  has  obtained  an 
order  referring  exceptions  to  the 
answer,  within  six  days  afler  the 
expiration  of  the  eight  days 
allowed  to  the  Defendant  for  sub- 
mitting to  them,  but  has  neglected 
to  serve  it  until  afler  the  expira- 

:  tion  of  the  six  days»  the  order  is 
merely  useless,  but  not  irregular, 
and  the  proper  course  for  the 
Defendant  is  not  to  move  to  dis- 
charge the  order,  but  to  take  the 
objection  before  the  Master.  Dal- 
ton  V.  Hatfter.  Page  515 

See  Lis  Pendens. 

Pro  Confesso. 
Waiver,  2. 

ISSUE  (FOR  TRIAL). 

See  Redemption. 

JOINT  STOCK  COMPANY. 

« 

See  Corporation. 

Pleading,  III.  S.  4. 

JOURNEYS  ACCOUNTS. 

Semhle,  stat.  3  &  4  FT.  4.  c.  27.  s.  36. 
has    abolished    the    doctrine    of 


journey's  accounts  as  applied  to 
writs  of  writ  sued  aller  dlst  Dec, 
1834. 
SembUf  an  action  cannot  be  con- 
tinued by  journey's  accounts  where 
it  has  abated  by  the  death  of  a 
sole  Defendants  any  more  than 
where  it  has  abated  by  the  death 
of  a  sole  Plaintiff.  Davies  v. 
Lavondes.  Page  328 

JURISDICTION. 

I.  Over  Foreign  Infants* 

See  (juardian.* 

II.  Over  Patents. 

See  Patent. 

III.  Over  Lunatics  not  found  such  by 
Inquisition. 

The  property  of  a  lunatic,  not  found 
such  by  inquisition,  consisted  oi' 
the  sums  of  4252^.  Bank  5  per  cent. 
annuities,  and  about  906/.  cash, 
standing  to  his  account  in  a  cause 
to  which  he  was  a  party,  and  some 
freehold  property  of  the  value  of 
about  7/*  per  annum.  A  petition 
presented  in  the  cause  for  the  ap- 
plication of  the  income  of  the  pro- 
perty to  the  maintenance  of  the 
lunatic,  with  a  view  to  save  the 
expense  of  a  commission,  was  dis- 
missed. Gilbee  v.  Gilbee.  Page  121 

IV.  Over  Wills  of  Personal  Estate 

in  Matters  of  Fraud. 
A  testator  having  by  his  will  be- 
queathed a  legacy  to  the  Plaintiff, 
and  made  S.  E.  his  residuary  lega- 
tee, executed  several  codicils,  bv 
which  he  gave  to  the  I^aintiff  fur- 
ther legacies,  and  one  fourth  share 

of 
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of  his  residuary  estate*  He  afler- 
wards  executed  another  codicil, 
by  which  he  revoked  all  former 
bequests  to  the  Plaintiff^  giving 
him  a  small  annuity  in  lieu  thereof, 
and  at  the  same  time  made  a  re- 
duction in  legacies  which  he  had 
previously  given  to  some  of  the 
PlaintifTs  relations.  The  will  and 
all  the  codicils  having,  afler  litiga- 
tion in  the  Ecclesiastical  Court, 
been  admitted  to  probate,  the 
Plaintiff  filed  his  bill,  alleging  that 
the  testator  had  b^en  induced  to 
execute  the  last  codicil  solely 
through-  certain  false  and  fraudu- 
lent representations  which  had 
been  made  against  his  (the  Plain- 
tiff's) character  at  the  instance  o( 
S.  E.f  and  that  in  the  Ecclesiasti- 
cal Court  he  had  not  been  per- 
mitted to  take  any  objections  to 
that  codicil,  except  such  as  went 
to  the  validity  of  the  whole  instru- 
ment, and  praying  therefore  that 
the  executors  or  S.  E.  might  be 
declared  trustees  for  him  to  the 
amount  of  the  bequests  revoked 
by  that  codicil.  Held,  upon  de- 
murrer, reversing  the  decision  be- 
low, that  the  Court  had  no  juris- 
diction to  entertain  the  bill.  Allen 
V.  Macpherson.  Page  133 

V,  Over  Officers  of  the  Court. 

Any  solicitor  of  the  Court  has  a 
right  to  complain  by  petition  of 
an  irregularity  in  the  conduct  of 
business  in  the  Masters*  offices, 
and  on  such  irregularity  being 
shewn  to  exist,  the  Lord  Chan- 
cellor may  interfere  to  correct  it. 


though  no  actual  evil  be  prov^ 
to  have  resulted  from  it.    Cue  rf 
The  Masteri  Clerks.     Psge  650 

See  Contempt,  1. 
Ldnatic,  1. 


LEAVE  TO  ATTEND. 
See  Inquisition. 

LEGACY. 

See  Revocation. 

LEGACY  DUTY. 

A  testator  devised  certain  estates 
to  the  use  of  trustees  for  the  term 
of  500  years,  and  subject  thereto, 
to  the  use  of  otbgr  trustees,  to 
preserve  contingent  remainders, 
with  remainder  to  the  first  sod 
other  sons  of  C  S.  (then  an  infaot), 
with  divers  remainders  over ;  and 
he  directed  that  the  trustees  of 
the  term  should,  after  paying  cer* 
tain  annuities,  apply  so  much  of 
the  rents  and  profits  of  the  estates 
as  they  should  think  fit  (oot  ex- 
ceeding in  any  one  year  a  certain 
amount),  in  aid  of  another  fund, 
to  the  maintenance  and  education 
of  C  &•  until  she  should  atiaia 
twenty-one  or  marry,  and  that 
they  should  accumulate  the  sur- 
plus rents  and  profits  for  the  be- 
nefit of  C.  6\  when  she  should 
attain  twenty-one  or  marry,  and  if 
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'the  should  die  under  twenty-one 
anil  unmarried,  then  for  the  bene- 
fit of  the  parties  entitled  under  the 
subsequent  Hmiutions  of  the  eft- 
tates,  and  that  upon  her  attaining 
twentj-one  or  marrying,  they 
should,  during  her  lifetime,  pay 
Ihe  surplus  rents,  after  payment 
of  the  annuities,  to  her  for  her 
separate  use. 

Held,  that  the  sums  annually 
applied  out  of  the  rents  and  pro- 
fits, under  the  trusts  of  the  term, 
€0  the  maintenance  and  education 
of  C  S.  until  her  marriage  were 
not  liable  to  legacy  duty.  Shirley 
yi.  Earl  Ferrers.  Page  167 

LIEN. 
See  Composition  Deed. 


LIMITATIONS  (STAT.  OF). 

In  the  case  of  a  legal  demand,  a 
Court  of  Equity  acts  in  obedience, 
and  not  merely  by  analogy,  to  the 
Statute  of  Limitations. 

A  banking  firm,  who,  on  opening 
an  account  with  a  customer  had 
agreed  to  allow  him  interest  at 
S  per  cent,  on  the  balances  which 
should  from  timb  to  time  be  stand- 
ing to  his  credit,  set  up  the  Sta- 
tute of  Limitations  as  a  defence  to 
a  bill  filed  against  them,  by  the 
.customer,  for  an  account.  The 
account,  as  it  stood  in  the  bankers' 
book,  shewed  a  considerable  ba- 

'  lance  due  to  the  Plaintiff,  but  there 
being  no  item  in  it,  or  evidence  of 
any  transaction  connected  with  it, 


of  a  date  within  six  years  prior  to 
the  filing  of  the  bill,  nor  any  sug- 
gestion in  the  bill,  that  the  bank- 
ers were  bound,  by  the  agreement 
or  otherwise,  to  have  actually  en- 
tered the  interest  as  it  became 
due  to  the  credit  o^  the  customer 
in  the  account,  or  that  they  had 
omitted  so  to  do  with  a  fraudulent 
intent,  the  defence  was  allowed  to 
prevail.     Foley  v.  HiU.  Page  S99 

See  Journey's  Accounts. 
Pleading,  II.  L 


LIS  PENDENS  (PLEA  OF). 

It  is  irregular  to  reply  to  a  plea  of 
the  pendency  of  a  former  suit  for 
the  same  matter,  the  proper  course 
being  to  obtain  a  reference  of  the 
plea  to  the  Master.  Jones  v.  Se- 
guira.  Page  82 

LONG  VACATION. 

The  common  injunction  may  be  dis. 
solved  in  the  long  vacation.  Lane 
V.  Barton.  Page  S63 

LUNATIC. 

1.  A  commission  o(  lunacy  may 
issue  against  an  alien. 

The  domicil  of  the  party 
against  whom  a  commission  of 
lunacy  is  applied  for,  is  not  mate- 
rial to  the  question  of  jurisdiction, 
though  it  may  be  material  to  the 
question  of  discretion,  if,  for  in- 
stance, the  party  has  come  here 
for  a  short  time  or  for  a  particular 

pur« 
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purpose.    In  re  Princess  Baria^ 
tinsky.  Page  2575 

2.  SemUe,  a  petition  to  supersede  a 
conomissioa  of  lunacy  will  not 
be  entertained  unless  the  lunatic 
be  either  personally  present  in 
Court,  or  at  least  in  such  a  situa- 
tion as  that  he  may  be  personally 
examined  by  the  Lord  Chancellor 
or  some  one  under  his  authority. 

Whether  if  a  party  who  has 
been  found  lunatic  escapes  to  a 
foreign  country,  and  while  resi- 
dent there  is  pronounced  by  a 
competent  tribunal  to  be  of  sound 
mind,  the  Lord  Chancellor  will 
give  such  credit  to  that  decision 
as  to  entertain  a  petition  by  the 
party  to  supersede  the  commis- 
sion, without  requiring  bim  first 
to  return  to  the  jurisdiction  for 
the  purpose  of  being  personally 
examined,  Quaref  In  re  Dyce 
Sombre.  Page  4S6 

3.  Leave  given  for  a  lunatic^  under 
particular  circumstances,  to  reside 
in  Scotland^  his  committee,  who 
resided  in  England^  undertaking 
to  bring  him  within  the  jurisdic- 
tion, whenever  it  should  be  re- 
quired.   In  re  Jones,      Page  461 

See  Inquisition. 
Jurisdiction,  III. 
Partnership. 
Right  to  begin,  2,  3. 


MAINTENANCE  (PAST). 
The  allowance  to  which  a  mother 
who  has  maintained  her  orphan 


child  is  entitled,  after  the  death 
of  the  child,  out  of  the  accunnU- 
tions  of  its  fortune,  is  limited  to 
what  she  has  actually  expended 
upon  such  maintenance,  though 
such  expenditure  should  have 
been  less  than  the  amount  of  the 
child's  fortune  would  have  justi- 
fied; and  the  allowance  ought  to 
be  paid  out  of  that  part  of  the 
child's  fortune  which  it  would 
have  been  most  for  the  benefit  of 
the  child,  if  living,  to'  have  ap- 
plied for  that  purpose.  Bnan 
V.  KnM.  Page  S72 

MARRIED  WOMAN. 

See  Anticipation  Clause. 
Fresbsnch. 

MASTERS'  CLERK& 

Though  the  respective  duties  of  the 
Masters'  chief  clerk  and  copying 
clerk    are  nowhere    exactly  de- 
fined, they  are  suficiently  distin- 
guished in  their  general  features 
by  the  provisions  of  the  Chancery 
Regulation  Act  relating  to  those 
officers,   as  well  as  by   previous 
practice.    And  the  Masters  sre 
not   at  liberty  to   distribute  the 
business  of  their  offices  between 
their  two  clerks  in  such  a  manner 
as  habitually  to  allot  to  the  copy- 
ing clerk  duties  which  is  to  be  in- 
ferred  from  that  Act  were  intended 
to  be   exclusively  performed  by 
the    chief    clerk,  although  with 
proper  limitations  and  on  proper 
occasions  the  Masters  are  enti- 
tled to    require  either  of  their 
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clerks  to  perform  any  official  duty 
in  which  his  assistance  may  be  re- 
quired, and  for  the  performance 
of  which  he  may  be  competent. 

Case  of  ike  Moiiers  Clerks. 

Page  650 

MISJOINDER. 

Dbmissal  of  bill  at  the  hearing,  on 
the  gromd  of  misjoinder  of  Plain- 
tiffs and  of  subject  matters  of  suit 
affirmed  on  appeal.     Anderson  r. 
fVattis.  Page  202 

MISNOMER  (OF  DEVISEE). 
See  CoMSTROCTioNy  IV.  S. 

MODUS. 
See  Tithe. 

MORTGAGE. 

See  BAiUKSiVPTf  1  &  2. 
Elegit. 
Redemption. 

MOTIONS  OF  COURSE. 

All  motions  of  course  may  be  made 
out  of  term,  as  well  as  in  term,  on 
any  day,  whether  a  seal  day  or 
not.  Lord  Harborough  r-  Wari- 
nahy.  Page  364 


NEXT  OF  KIN. 

If  the  sentence  of  an  Ecclesiastical 
Court  in  a  suit  for  administration 
turns  upon  the  question  of  which 
of  the  parties  is  next  of  kin  to  the 
intestate,  such  sentence  is  conclu- 
sive upon  that  question  in  a  subse- 
quent suit  in  this  Court  between 
the  same  parties  for  distribution. 
Barrs  v.  Jaekson.  Page  582 

See  Pleading,  S. 


NEGLECT. 

See  Administration  Suit. 
Statutes. 


NOTICE. 

Upon  an  assignment  of  an  outstand- 
ing mortgage  term,  in  considera- 
tion   of  a   further  advance,  the 
assignee    was    informed    that    a 
settlement  had  been  made  upon 
the  marriage  of  the  mortgagor, 
but  was  assured  by  him  and  his 
wife  that  it  related  only  to  the 
fortune  of  the  wife,  and  did  not 
include    the    mortgaged    estate, 
although  in  fact  it  did.    Upon  a 
bill  filed  by  the  eldest  son  of  the 
marriage,  who  was  tenat^t  in  tail 
under  the  settlement.  Held,  that 
the  assignee  of  the  term  was  not 
affected  with  notice  of  the  settle- 
ment,    it    appearing    from    the 
Plaintiff's  own  evidence,  that  the 
assignee  had  really  believed  the 
representation  so  made  to  him  to 
be  true.  Jones  v.  Smith.  Page  244 

See  Bankrupt,  2. 


OBJEC- 
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OBJECTION  (FOR  WANT  OF 
PARTIES). 

^^  General  Orders. 
Right  to  Beoim. 

OFFICIAL  ASSIGNEES. 

The  creditors*  assignee  and  the  offi- 
cial assignee  have  by  the  1  &  2  fF. 
4.  Cm  66*  s*  25.  a  joint  title  to  the 
bankrupts  estate,  so  that  if  one 
of  them  die  pending  a  suit  in 
which  they  are  Co-plaintifis^  the 
suit  may  be  continued  by  the 
other. 

The  67th  section  of  the  6  G.  4. 
c.  16.»  which  provides  that  a  suit 
shall  not  abate  by  the  death  or 
removal  of  an  assignee,  but  that  it 
shall  be  prosecuted  in  the  name 
of  the  assignee  ''  chosen  "  in  his 
place,  applies,  since  the  incor* 
poration  of  that  act  with  the  I  &  2 
W.  4.  c.  56*f  to  official  assignees  as 
well  as  to  creditors'  assignees. 
Man  V.  Rickeiis.  Page  617 

See  Costs,  S. 

ORDER  AND  DISPOSITION. 
See  Bankrupt,  S. 

ORDERS  OF  COURSE. 

See  Irregularity. 

Motions  of  Course. 


PARTNERSHIP. 
On  a  bill  to  dissolve  a  partnership, 
on  the  ground  of  the  lunacy  of  a 
partner,  the  Court  will  not  make 


its  decree  retrospectivei  even  to 
the  filing  of  the  bill,  still  less  to 
the  time  when  the  Defendant  first 
became  incapable  of  attending  to 
the  business.    JBesck  v.  FrolidL 

Page  17S 
See  Pleading,  III.  2. 

PATENT. 

Where  letters  patent  for  an  inven- 
tion, and  the  enrolment,  contaia 
the  same  error,  the  Master  of  the 
Rolls  has  no  authority  to  order 
the  enrolment  to  be  amended, 
until  a  corresponding  amendmeot 
lias  been  made  in  the  letters  pa- 
tent and  they  have  been  resealed. 
An  '  application  having  been 
made  to  the  Crown  for  the  grant 
of  a  patent  for  an  invention  of 
machinery  for  covering  fibrous  sub- 
stances, &c.,  and  the  Solicitor-Ge- 
neral having  certified  in  fiivour  of 
such  grant,  the  invention  was,  by 
a  mistaice  of  the  copying  clerk  iu 
the  Home  Office,  misdescribed  in 
the  Queen's  warrant,  by  inserting 
the  word  '<  recovering,*  for  the 
word  **  covering ;"  and  the  error 
was  adopted,  without  being  ob- 
served, in  the  Queen's  bill,  the 
Privy  Seal  bill,  and  the  letters  pa- 
tent. After  the  letters  patent  bad 
been  enrolled,  the  error  was  dis- 
covered, and  the  patentee  having 
procured  the  Queen'a  warrant,  the 
Queen's  bill,  and  the  Privy  Seal 
bill  to  be  duly  amended  by  the 
proper  officers  of  the  Crown,  pre- 
sented a  petition  to  the  Master  of 
the  Rolls,  as  keeper  of  the  public 
records,  praying  that  the  enrol- 
ment 
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ment  might  be  made  to  accord  with 
the  PrivY  Seal  bill  as  soameuded. 
And  the  Master  of  the  Rolls  made  i 
an  order  accordingly.  But,  upon  | 
an  appeal  to  the  Lord  Chancellor 
by  a  party,  against  whom  the  pa- 
tentee had  previously  commenced 
an  action  for  the  infringement  of 
the  patent.  Held,  that  the  enrol- 
ment could  on  no  account  be  al- 
lowed to  represent  what  the  letters 
patent  did  not  contain ;  and  the 
appeal  petition  was  directed  to 
stand  oyer,  with  liberty  to  the  pa- 
tentee to  make  such  applicution 
to  the  Lord  Chancellor  as  he  t 
should  be  advised.  An  applica- 
tion was  accordingly  made  for  the 
amendment  of  the  letters  patent, 
but  the  Lord  Chancellor  refused 
to  entertain  it,  unless  upon  the 
terms  of  the  patentee's  paying  all  I 
the  costs  of  the  proceedings  then 
pending  against  the  party  alleged 
to  have  infringed  the  patent,  and 
undertaking  not  to  commence  any 
new  proceedings  for  past  infringe- 
ment; which  terms  having  been 
declined,  a  joint  order  was  made 
by  the  Lord  Chancellor  and  the 
Master  of  the  Rolls,  by  wliich  the 
previous  order  of  the  Master  of 
the  Rolls  was  discharged,  and  the 
enrolment,  wliich  had  in  the  mean- 
time been  amended  pursuant  to 
that  order,  was  directed  to  be  re- 
stored to  its  original  state.  In  re 
Nickers  Patent.  Page  36 


PAUPER. 

L  Plaintiff. 

A  party  admitted  to  sue  in  JbrmA 
pauperis  after  the  commencement 
of  a  suit  may  be  attached  for  non- 
payment of  costs  which  have  been 
previously  ordered  to  be  paid  in 
that  suit,  without  being  first  dis- 
paupered. Davenport  v.  Daven- 
port. Pag  124- 

II.  Defendant 
An  application  by  a  party  sued  as 
executor,  for  leave  to  defend  the 
suit,  tit  Jbrmd  pauperis^  refused, 
though,  in  addition  to  the  usual 
affidavit,  he  swore  that  he  had 
been  prevented  by  an  injunction 
from  receiving  any  assets,  and 
semhUy  the  result  would  have  been 
the  same  if  be  had  sworn  that 
there  were  no  assets. 

Semble,  a  party  who  is  in  con- 
tempt for  nonpayment  of  costs  in 
the  suit,  is  not  thereby  prevented 
from  moving  for  leave  to  defend 
it  in  Joi'ma^pauperis.  Oldfield  v. 
Cobbett.  Page  613 

PETITION  OF  RIGHT. 
See  Crown. 


Vol.  I. 


PLEA. 
See  Lis  Pendens. 

PLEADING. 
I.  Anstoer. 
1.    Where    a    defendant    is    inter- 
rogated  as  to  the  contents  of  the 
books  of  a  company  in  which  he 
is  a  partner,  and  the  question  is  • 
one  which  he  is  bound  to  answer 
3  K  one 
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if  he  can,  it  ii  no  excuse  for  not 
answering,  to  say,  that  the  books 
are  in  the  custody  of  the  officer 
of  the  company,  and  that  his 
partners  will  not  allow  htm  access 
to  them.  If  he  has  a  right  to  in- 
spect the  documents,  he  is  bound 
to  enforce  that  right,  and  the 
Court  will  give  htm  time  for  that 
purpose.     Taylor  v.  Rundell. 

Page  222 
2.  The  rule  that  a  defendant  who 
answers  is  bound  to  answer  fully, 
is  not  affected  by  the  decision  in 
Adams  v.  Fisher.  Lancaster  v. 
Evors.  Page  S49 

IL  Bia, 

1.  Of  Revivor  and  SuppUment. 

If,  after  a  demurrer  has  been  put 
in  to  a  bill,  the  suit  becomes 
abated,  the  bill  filed  to  revive  it 
must  be  limited  to  that  object ;  if 
it  prays  any  further  or  additional 
relief,  a  demurrer  lies  to  the  whole 
bill,  and  not  to  that  pari  only 
which  relates  to  such  additional 
relief.     Bampton  v.  BirchalL 

Page  568 

2.  Supplemental  BUI  of  Review. 
The  province  of  a  supplemental  bill 

in  aid  of  a  decree  is  merely  to 
carry  out  and  give  fuller  effect  to 
that  decree,  and  not  to  obtain  re- 
lief  of  a  different  kind,  and  on  a 
different  principle;  the  latter  being 
the  province  of  a  supplemental  bill 
in  the  nature  of  a  bill  of  review, 
which  cannot  be  filed  without  the 
leave  of  the  Court.  And  therefore, 
where,  in  a  suit  for  the  execution 


of  the  trusu  of  a  wQl,  the  origiaBi 
bill  had  prayed,  and  the  decree 
had  directed,  merely  the  common 
accounts  against  the  execoton, 
and  the  Plaintiff  afterwards  filed 
a  supplemental  bill,  without  the 
leave  of  the  Court,  allegii^  that 
in  taking  the  accounts  in  the  Mas- 
ter's office  he  had  discovered  for 
the  first  time  that  the  execaton 
had  been  guilty  of  miscondnct, 
and  praying  relief  against  them  in 
respect  of  their  wilful  neglect  and 
default;  the  supplemental  bill  was 
ordered  to  be  taken  off  the  file  for 
irregularity. 

Where  a  bill,  which  was  in  part 
a  supplemental  bill  in  the  natare 
of  a  bill  of  review,  and  in  part  a 
bill  of  revivor,  had  been  filed  with- 
out leave  of  the  Court ;  the  whole 
was  ordered  to  be  taken  off  the 
file,  although,  as  a  mere  bfll  of  re- 
vivor, it  would  have  been  regu- 
larly filed  without  leave.  Hoison 
V.  BaU.  ft«e  177 

III.  Partiee. 

1.  To  a  suit  by  the  personal  repre- 
sentative of  a  vendor  of  real  es- 
tate for  specific  perfonnanoe  of 
the  contract  of  sale,  the  real  re- 
presentative of  the  vendor  is  a 
necessary  party.  RoberU  v.  Met- 
chant.  370 

2.  A  Defendant  to  a  suit  for  wind- 
ing up  a  partnership  has  a  right 
to  insist  that  the  suit  shall  be  to 
constituted  as  that  the  decree 
may  be  binding  on  all  the  parties 
to  the  partnership  contract ;  and, 
therefore,  a  bill  by  one  againii 

another 
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another  of  five  partnera  in  a  joint 
speculation,  for  an  account  and 
payment  of  the  Defendant's  con- 
tributary  share  of  an  alleged  loto 
on  the  winding  up  of  the  concern, 
was  held  to  be  defective  as  to 
parties,  although  it  was  alleged 
and  proved  that  the  Phuntiff  had, 
as  managing  partner,  made  all  the 
advances  himself,  and  that  he  had 
settled  with  and  released  the  other 
copartners ;  and  it  was  held  that 
an  underuking  by  the  PlaintilF, 
to  bear  any  liability  which,  on 
taking  the  accountSi  might  appear 
to  subsist  against  the  absent 
partners  in  favour  of  the  Defen- 
dant»  would  not  cure  tbe  defect. 
HUlt  V.  Nash.  Page  594 

3.  A  member  of  the  provisional 
committee  of  an  abandoned  rail- 
way scheme,  against  whom  an 
action  had  been  brought  by  a 
creditor,  who  was  alleged  to  be 
also  a  member  of  the  committee, 
filed  a  bill  on  behalf  of  himself 
and  all  other  persons  interested  as 
partners  in  .the  company,  except 
the  Defendants,  (who  consisted 
of  the  Plaintiff  in  the  action  and 
nine  other  members  of  the  com- 
mittee), stating  that  no  shares 
had  ever  been  allotted,  but  that 
various  sums  had  been  contri- 
buted by  several  members  of  the 
committee,  (whoae  names  the 
Plaintiff  did  not  know,)  pursuant 
to  a  resolutioB  of  their  board,  in 
trust  for  the  liquidation  of  the 
liabilities  of  the  company,  and 
that  the  Defendants  had  received 
those  sums  and  also  other   pro. 


perty  of  the  company,  and  were 
misapplying  them;  and  praying 
that  the  same  might  be  properly 
applied  in  discharge  of  the  lia- 
bilities of  tlie  company,  the 
Plaintiff  being  willing  to  pay  his 
due  proportion,  and  that  the  out- 
standing property  of  the  company 
might  be  got  in  and  that  the 
action  might  be  restrained.  Held 
(reveraing  the  decision  below), 
that  as  the  alleged  contributions 
appeared  to  be  purely  voluntary 
the  Plaintiff  had  no  right  to  inter- 
fere with  or  ask  any  relief  in '  re- 
spect of  them,  at  all  events  in 
the  absence  of  the  parties  by  whom 
they  had  been  made,  and  a  de- 
murrer for  want  of  parties  was  on 
that  ground  allowed.  Sharp  v. 
Day.  Page  771 

4.  A  bill  may  be  filed  against  the 
directors  of  a  provisionally  regis- 
tered railway  company,  after  its 
dissolution,  by  some  of  the  share- 
holders on  behalf  of  all  except 
those  defendants,  for  the  winding 
up  of  its  afiairs,  though  the  bill 
prays  not  only  the  collection  of  the 
joint  property  and  its  application 
in  discharge  of  the  joint  liabilities, 
but  also  the  distribution  of  the 
surplus  among  the  shareholders 
in  proportion  to  the  amount  of 
their  respective  subscriptions. 

Inabill  filedagainst  the  directors 
of  a  provisionally  reg^tered  rail- 
way company  by  some  of  the 
shareholders,  on  behalf  of  all  ex- 
cept the  Defendants,  for  the  wind- 
ing up  of  its  affiiirs,  after  stating 
that  a  certain  number  of  persons 
3  K  2  had 
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had  executed  the  parliamentary 
contract  as  subscribers  for  certain 
shares,  but  that  they  had  not  paid 
their  deposits,  and  that  no  shares 
or  certificates  of  shares  had  been 
issued  to  them,  it  was  alleged  that 
the   Plaintiffs   were   ignorant    of 
their  names  and  addresses.    Held, 
on  demurrer  for  want  of  parties, 
that  that  allegation  was  a  suffi- 
cient excuse  for  not  making  those 
persons  Defendants,  although  the 
Standing  Orders  -required  that  a 
copy  of   the  parliameniary  con- 
tract containing  the  names  and 
addresses  of  all  persons  who  had 
executed  it  should  be  deposited 
in  the  Private  Bill  Office,  and  it 
appeared  from  statements  in  the 
bill  that  that  document  had  been 
deposited  pursuant  to  the  Stand- 
ing Orders,  and  that  the  Plaintiffs 
had  procured  a  copy  of  it. 

Where  a  litll  by  certain  persons, 
on  behalf  of  themselves  and  others, 
for  relief  against  an  alleged  breach 
of  trust,  is  demurred  to,  on  the 
ground  that  some  of  the  parties, 
on  whose  behalf  the  Plaintiffs  pro- 
fess to  sue,  appear  to  have  been 
implicated  in  the  transaction  com- 
plained of,  the  proper  test  of  such 
objection  is  to  see  whether  the 
bill  states  facts  with  respect  to 
those  parties,  which,  as  against 
them,  would  amount  to  a  defence  to 
the smUApperly Y.Page.  Page 779 
5.  When  property  issettled  in  trust,  in 
remainder,  for  the  persons  who 
should  be  the  next  of  kin  of  the 
tenant  for  life  at  his  death,  the 
presumptive  next  of  kin  are  not 


necessary  parties  to  a  suit  insti- 
tuted for  the  execution  of  the 
trusts  during  the  lifetime  of  the 
tenant  for  life.     FovdetY,  James, 

Page  803 

See  Purchase  Money. 

POLICY  OF  INSURANCE. 
See  Bankrupt,  2. 

POOR  RATE. 
See  Charity,  3. 

POSSIBILITY. 

See  Voluntary  Settlement,  2. 

POWER  OF  APPOINTMENT. 
See  Construction,  II. 

PRIORITY. 
See  Elegit. 

PRIVILEGED  COMMUNICA- 
TIONS. 

I.  Between  a  Parity  or  his  Agent  and 
his  Professional  Adviser, 

1.  Where  an  attorney  is  employed 
by  a  client  professionally,  to  trans- 
act professional  business,  ail  the 
communications  which  pass  be- 
tween them  in  the  course,  and  for 
the  purpose  of  that  business,  and 
not  those  only  which  relate  to  liti- 
gation commenced  or  in  contem- 
plation, are  privileged  communi- 
cations.   Herring  v.  Clohery. 

Page  91 

S.  R.i  a  solicitor,  having  taken  a 
mortgage  upon  the  property  of 
P.  in  his  own  name,  but  really  on 

behalf 
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behalf  of  certain  clients,  by  whom 
he  had  been  confidentially  em- 
ployed to  procure  investments  for 
their  money,  and  having  also  been 
employed  at  different  times  in 
effecting  mortgages  upon  ports  of 
the  same  property  for  other  clients 
who  had  taken  the  securities  in 
their  own  names :  Held,  on  a  bill 
being  filed  against  R.  and  P.  by  a 
judgment  creditor  of  the  latter, 
to  redeem  the  mortgaged  premises, 
that  R,  was  not  bound  to  disclose 
the  names  either  of  the  cestnis  que 
trust  of  the  mortgage  to  himself, 
or  of  the  parties  by  whom  he  had 
been  employed  in  the  other  mort- 
gages. Jones  V.  Pugh.  Page  96 
3.  Letters  written  or  cases  stated  for 
the  opinion  of  counsel  by  a  party 
or  his  solicitor,  with  a  view  to  a 
suit  then  in  contemplation,  are 
privileged  from  production,  not 
only  in  that  suit  but  in  any  subse- 
quent litigation  with  third  parties 
respecting  the  same  subject  mat- 
ter, and  involving  the  question  to 
which  such  letters,  &c,  relate. 
Holmes  v.  Baddelejf.       Page  476 

II.  Between  a  Party  or  his  Solicitor 
and  his  Agents 

1.  Where  the  circumstances  of  the 
case  render  it  necessary  for  a 
party  or  his  solicitor  to  employ 
an  agent  to  collect  evidence  in 
support  of  legal  proceedings,  the 
communications  of  such  agent  to 
his  principal  relating  to  such  evi- 
dence are  privileged.  Steele  v. 
Stewarts  Page  471 

2.  The  privilege  of  communications 


between  solicitor  and  client  ex- 
tends to  all  matters  within  the 
scope  of  the  ordinary  duties  of  a 
solicitor,  and  the  sale  of  estates 
being  one  of  such  matters,  it  was 
held  that  a  solicitor  was  not  at 
liberty  to  disclose  what  had  passed 
in  conversations  which  he  had  had 
either  with  the  client  or  the  agent 
of  the  client,  relative  to  the 
amount  of  the  bidding  to  be  re- 
served upon  the  sale  of  an  estate 
in  which  he  had  been  concerned 
for  him,  or  to  other  matters  con- 
nected with  such  sale. 

But,  semble,  if  the  agent  had 
been  examined  he  would  have 
been  bound  to  answer.  Carpmael 
V.  Potvis,  Page  687 

III.  Government  Officers, 
A  correspondence  having  passed  be- 
tween the  Court  of  Directors  of 
the  East  India  Company  and  the 
Commissioners  for  the  Aff*airs  oi' 
Indiot  (in  pursuance  of  the  requi- 
sitions of  the  Stat.  3  &  4  fT.  4. 
c.  85.)  relating  to  a  dispute  which 
had  arisen  with  respect  to  a  com- 
mercial transaction  in  which  the 
company  had  been  engaged  with 
a  third  party :  Held,  that  the  cor- 
respondence was,  on  the  ground  of 
public  policy,  a  privileged  commu- 
nication, and,  consequently,  that 
the  company  were  not  bound  to 
produce,  or  set  forth  the  contents 
of  it  in  answer  to  a  bill  of  dis* 
covery  filed  against  them  by  such 
third  party,  in  relation  to  the 
transaction  to  which  it  referred. 
Smith  V.  The  East  India  Company. 

Page  50 
3  K  3  PRO 
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PRO  CONFESSO. 

1.  A  Defondant  in  custody  under 
process  of  contempt  for  not  ap- 
pearing or  not  answering  may  be 
brought  up  so  as  to  satisfy  the 
5th  Rule  of  1  ^.  4.  C.S6.  «.15., 
during  vacation,  provided  it  be 
within  the  period  pointed  out  by 
that  rule  for  the  purpose.  Oark 
y.  Clark.  Page  116 

2.  A  habeas  was  issued  under  the 
usual  order  to  bring  up  a  Defend- 
ant in  contempt,  for  the  purpose 
of  a  motion  to  take  the  bill  pro 
coTifeuo  against  him ;  on  his  being 
brought  up  the  motion  was  refused 
with  costs,  but  that  decision  was 
reversed  on  appeal,  and  a  new 
habeas  was  afterwards  issued  un- 
der the  same  order  for  the  purpose 
of  a  renewal  of  the  motion.  Held, 
that  the  second  habeas  was  regu. 
larly  issued  without  a  new  order 
for  it,  on  the  ground  that,  owing 
to  a  mistake  of  the  Court,  the 
original  order  had  not  been  satis- 
fied by  the  first  habeas. 

Where  a  bill  against  several 
Defendants  has  been  taken  pro 
confesso  against  one,  the  clerk  of 
records  attending  for  that  purpose 
with  the  record,  it  is  not  the  prac. 
tice  to  require  the  clerk's  attend- 
ance a  second  time  on  the  hearing 
of  the  cause  against  the  other 
Defendants. 

Under  the  5th  Rule  of  1 1  G.  4. 
&  IfV.if.  c.  36.  s.  15.,  if  the 
thirty  days  therein  mentioned  ex- 
pire out  of  term,  the  Defendant 
may  be  brought  op  to  the  bar  of 


the  Court  at  any  time  donag  the 
vacation,  without  waiting  for  the 
four  first  days  of  the  following 
term.   Needkam  v.  Needhawt. 

Page  640 

PRODUCTION  OF  DOCU- 
MENTS. 

1.  It  makes  no  difference  in  the  prin- 
ciples upon  which  the  Court  detls 
With  a  motion  for  the  productioo 
of  documents,  that  the  bill  is  filed 
for  discovery  in  aid  of  the  Plain- 
tiff 's  defence  to  an  action,  and  that 
the  case  made  by  it  consists  not 
in  the  assertion  of  an  affirmstire 
title  in  the  Plaintiff,^  but  solely  in 
the  suggestion  of  specific  defects 
in  the  legal  title  of  the  Defend- 
ant.    Smiih  v.  Duke  of  Beavfort* 

Page  209 

2.  Under  the  usual  order  for  the  pro- 
duction of  books,  &Cn  with  liberty 
to  seal  up  on  affidavit  such  psits 
as  did  not  relate  to  the  mattenin 
question,  the  Defendants  had  pro- 
duced a  book  with  certain  pages 
sealed  up,  and  had  made  the  re- 
quired aflidavit.  The  Plaintiib 
afterwards  on  an  affidavit  of  facts 
leading  strongly  to  the  inference 
that  one  of  the  pages  sealed  up 
did  relate  to  the  question  io  dis- 
pute, moved  that  the  Defendants 
might  produce  the  book  unsealed; 
but  the  motion  was  refused,  al- 
though the  Defendants  declined  to 
answer  the  affidavit.  SheffuU 
Canal  Company  v.  Sheffield  aai 
Roiherham  Railway  Company* 

Page  484 
3.  Where 
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3.  •  Where  a  motion  for  production  of 
doGumetits  waa  misted  on  the 
ground  that  the  answer  contained 
DO  admission  of  the  Plaintiff's  title, 
which  title  depended  solely  on  whe- 
ther A^B*  had  died  before  or  after 

.  a  certain  daj;  and  the  answer  ad- 
mitted that  the  documents  in  ques- 
tion related  to  the  matters  men- 
tioned in  the  bilU  '<  except  the 
question  of  the  deatK  of  A.B.:" 
Held,  that  this  was  not  a  suffi- 
ciently distinct  denial  that  they 
related  to  the  Plaintiff's  title  to 
protect  them  from  production. 
Edwards  v«  Jpnet.  Page  501 

4.  A  statement  in  an  answer  that 
certain  documents  admitted  to  be 
IB  the  Defendant's  possession,  form 
part  of  the  evidence  of  his  title, 
and  do  not  form  part  of  the  title 
of  the  Plaintiff,  to  the  premises  in 
question,  is  not  sufficient  to  pro- 
tect them  from  production  on  mo- 
tion, if  they  be  in  their  nature 
such  as  may  furnish  evidence  in 
support  of  the  Plaintiff's  case,  and 
the  answer  does  not  distinctly  deny 
that  they  do. 

SembUi  a  Defendant  who  has 
answered  cannot  resist  a  motion 
for  production  of  documents  re- 
ferred to  in  his  answer,  on  the 
ground  that  the  bill  is  open  to  a 
general  demurrer  for  want  of 
Equity.  Marquis  ofBuie  v.  G/a- 
morgatuUre  Canal  Company. 

Page  681 

See  Affidavit,  II. 

PrIVILKOED  C0MMt)NICATI0K8. 


PROTECTOR  OF  SETTLE- 
MENT. 

On  the  husband  of  a  married  wo- 
man, tenant  for  life  under  a  set- 
tlement, being  convicted  of  felony, 
the  Court  of  Chancery  becomes 
protector  of  the  settlement.  In 
re  WaintorighU  Page  258 


PROVISIONAL  ASSIGNEES. 
See  Costs,  III. 

PROVISIONAL  DIRECTORS. 
See  PtEADiNO,  III.  S,  4. 


PURCHASE  MONEY. 

The  rule  which  relieves  a  purchaser 
from  seeing  to  the  application  of 
the  purchase-money,  when  the 
estate  is  subject  to  a  primary  ge- 
neral charge  of  debts,  has  refer- 
ence to  the  time  of  the  testator's 
death,  and  does  not  cease  to  be 
applicable,  though  the  debts  be 
subsequently  paid ;  and  therefore 
where  an  estate  so  charged  was 
sold  by  the  trustee,  it  was  held 
that  the  ceUuis  que  trust  were  not 
necessary  parties  to  the  convey- 
ance, though  the  sale  did  not  take 
place  till  twenty-five  years  after 
tlie  testator's  death,  and  the  ven- 
dor, on  being  asked  by  the  pur- 
chaser whether  all  the  debts  were 
not  paid,  had  refused  to  answer 
the  question.     Forbes  v.  Peacock, 

Page  717 

3  K  4         QUASH 
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QUASHING  WRITS. 

Where  the  objection  to  the  legality 
of  an  original  writ  18  one  which 
may  be  taken  upon  the  pleadings, 
and  so  be  made  the  subject  of  an 
appeal^  the  Court  will  not  quash 
the  writ  upon  motion,  unless  it  is 
satisfied,  beyond  all  doubt,  of  the 
validity  of  the  objection.  Davies 
V.  Lofwndes,  Page  328 


READY  MONEY. 
See  Construction,  III.  5. 

RECOGNIZANCE. 

The  sureties  in  a  committee's  recog- 
nizance, the  condition  of  which 
was  that  the  committee  should 
obey  the  orders  of  the  Lord  Chan- 
cellor with  respect  to  the  lunatic's 
estate,  held  liable  on  the  default 
of  the  committee,  not  only  for  the 
balance  reported  due  from  him  on 
his  accounts,  but  also  for  the  costs 
of  proceedings  subsequently  taken 
against  him  for  the  purpose  of  en- 
forcing payment  of  such  balance, 
although  the  sureties  had  no  no- 
tice of  the  default  of  their  prin- 
cipal until  after  those  proceedings 
had  been   taken.     In  re  Lockey. 

Page  509 

REDEMPTION. 

A  suit  for  the  redemption  of  a  mort- 
gage having  been  instituted  by  a 
party  claiming  as  heir-at-law  of 
the  mortgagor,  who  had  died  in- 


testate, against  a  party  who  also 
claimed  to  be  the  heir-at-law,  and 
who  had  got  possession  of  the 
estate  by  obtaining  an  assignment 
of  the  mortgage  term  after  notice 
of  the  plaintiff's  claim ;  the  Coart, 
at  the  hearing,  made  an  immediate 
decree  for  redemption,  refusing 
the  Defendant  an  issue  to  try  the 
Plaintiff's  title,  although  it  de- 
pended upon  a  long  and  compli« 
cated  pedigree,  the  pedigree  being 
established  to  the  satisfaction  oT 
the  Court  by  documentary  evi- 
dence, and  the  Defendant  having 
entered  into  no  evidence  in  sup- 
port of  his  own  claim  to  the  heir- 
ship. 

SemUef  that  the  Court  would 
have  in  like  manner  refused  an 
issue,  had  the  Plaintiff  made  out 
only  a  primajacie  case  in  support 
of  his  title,  inasmuch  as  the  De- 
fendant, having  obtained  posses- 
sion as  mortgagee,  was^  in  this 
suit,  to  be  considered  as  filling 
that  character  only,  and  a  decree 
against  him  in  that  character  would 
not  preclude  him  from  asserting 
his  title  as  heir-at-law  in  another 
proceeding. 

In  a  suit  for  redemption  by  the 
heir  of  a  mortgagor  against  the 
assignee  of  the  mortgagee,  who 
was  also  the  personal  representa- 
tive of  the  mortgagor,  the  Court, 
besides  the  usual  decree  for  re- 
demption, declared  the  PiaintiS' 
entitled  to  have  the  balance  which 
should  be  found  due  from  biro, 
and  which  should  be  paid  by  him 
to  the  Defendant,  In  respect  [of 

the 


INDEX  TO  THE  PRINCIPAL  MATTERS. 


843 


the  mortgage  debt,  interest,  and 
costs  of  the  redemption,  repaid  to 
him  out  of  the  personal  estate  of 
the  mortgagor  in  a  due  course  of 
administration,  and  decreed  ac-^ 
cordingly,  the  bill  being  properly 
framed  witli  a  view  to  such  relief. 
lAoyd  V.  Wail.  Page  61 

REFERENCE. 
See  GuARDiAK,  I. 


REHEARING. 

The  rule  that  there  cannot  be  a  se- 
cond rehearing  of  a  cause  before 
the  Lord  Chancellor  without  a 
special  order,  applies  equally  whe- 
ther the  first  rehearing  is  a  rever- 
sal or  an  affirmance  of  the  decree 
or  birder  of  the  Court  below. 
Moss  V.  Baldoch  Page  118 

On  an  appeal  from  an  order  allow- 
ing exceptions  to  a  Master's  re- 
port, those  parties  only  are  entitled 
to  be  heard  who  were  heard  in  the 
Court  below.  Attorney' General 
V.  PMer.  Page  492 

See  Charity,  3. 

REPLICATION. 

See  Lis  Pxndsns. 
Waiver,  1. 

REVIEW. 
See  Pleading,  II.  2. 

REVIVOR. 

Where  one  of  several  Defendants 
died  pending  their  joint  appeal  to 


the  House  of  Lords,  and  the  House 
of  Lords  having  admitted  his  re- 
presentatives, on  their  petition,  as 
parties  to  the  appeal,  eventually 
made  an  order  varying  the  decree 
below,  and  dismissing  the  bill  as 
against  the  Defendant  with  costs. 
Held  that  that  order  might  be 
made  an  order  of  t-he  Court  below 
without  first  reviving  the  suit. 
Thorpe  v.  Mattingley.     Page  200 

"'    See  Official  Assignee. 
Pleading,  II.  1,  2. 


REVOCATION. 

testator  drew  two  cheques  on  his 
banker  in  favour  of  two  of  his 
servants,  with  a  direction  that  they 
should  be  presented  after  hisdealli, 
and  about  a  year  afterwards  made 
a  formal  will,  in  which  amongst 
other  dispositions  he  gave  two  an- 
nuities to  the  same  persons,  and 
all  the  residue  of  his  personal 
estate  to  certain  other  persons, 
and  revoked  all  former  wills.  After 
his  death  all  the  three  instruments 
were  admitted  to  probate  as  con- 
stituting his  last  will.  Held,  that 
by  reason  of  the  probate  this  Court 
was  bound  to  treat  tlie  sums  for 
which  the  cheques  were  drawn  as 
legacies,  but  that  as  such  they 
were  constructively,  if  not  ex- 
pressly, revoked  by  the  will. 
Walsh  V.  Gladstone.        Page  294 

See  Jurisdiction,  IV. 


RIGHTS 
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RIGHT  TO  BEGIN. 

1.  Tlie  only  exceptioa  to  the  rule 
that  the  appellant  is  entitled  to 
begin,  is  where  a  Defendant  ap- 
peals from  the  whole  of  a  decree. 
Roberts  v.  MarchanU      Page  370 

2.  At  the  hearing  of  a  petition  and 
counter-petition  in  lunacy,  the  oiie 
praying  tlie  confirmation  of  the 
commissioners'  report*  and  the 
other  simply  opposing  it»  the 
counsel  for  the  first  petition  is  en- 
titled to  begin.  In  re  Princess 
Bariatinsky.  Page  442 

S.  A  petition  to  confirm  the  Master's 
report  in  lunacy,  and  a  cross  peti- 
tion in  the  nature  of  exceptions 
to  it  coming  on  to  be  heard  to- 
gether. Held  (overruling  In  re 
Bariaiinshy)  that  the  counsel  for 
the  cross  petition  ought  to  begin. 
In  re  Tavonshend.  Page  804 

ROMAN  CATHOLIC. 
See  CbaritYi  2. 


SCHEME. 

The  Attomey-General  ought  to  be 
a  party  to  all  inquiries  before  the 
Master,  under  the  62  G.  3*  c.  101. 
(Sir  S.  RomiUj/s  Act),  and  any 
proceedings  taken  in  his  absence 
are  irregular.  Aiiorney-General 
V.  Earl  of  Stamford.       Page  737 

See  Charity. 

SECURITY  EOR  COSTS. 
See  Costs,  VI. 


SENTENCE    OP    ECCLESIAS- 
TICAL  COURT. 

See  NtXT  of  Km. 

SERVICE  (SUBSTITUTED). 

If  the  Court  can  be  satis6ed  that  a 
Defendant  who  is  out  of  the  juris- 
diction has  given  authority  to  s 
person  within  the  jorisdiction  to 
act  for  him  in  the  suit,  it  will 
order  that  service  of  the  subpeene 
to  appear  and  answer  on  that  per- 
son shall  be  good  service  on  the 
Defendant,  but  the  evidence  of 
agency  will  be  closely  scrutinised. 
Murray  v.  Vipart.         Psgc  581 

SOLICITOR. 

See  Costs,  VI.  2. 

Privilbokd    CoMinnricA- 

TIONS. 

Taxation. 

SPECIFIC   PERFORMANCE. 

In  a  marriage  settlement,  which 
comprised  only  the  property  of 
the  wife,  it  was  agreed  between 
the  intended  husband  and  wife, 
and  each  of  them  covenanted  with 
the  trustees,  that  any  property  to 
which  the  wife  might  become  en- 
titled during  the  coverture,  should 
be  conveyed  to  such  uses  as  she 
should  by  deed  or  will  appoint, 
and  in  default  of  appointment,  to 
the  use  of  herself  for  life,  re- 
mainder to  the  use  of  the  husbsod 
for  his  life,  remainder  to  the  use 
of  the  wife's  duldrent  and  in  de> 

fault 
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fault  of  such  children,  to  the  use 
of  A.  B.  (her  niece)  and  her  heirs. 
After  the  death  of  the  wife  with- 
out children,  and  without  having 
exercised  her  power  of  appoint- 
ment, the  husband  filed  a  bill 
gainst  her  heir-at-law,  praying 
that  a  real  estate,  to  which  she 
had  become  entitled  during  her 
lifetime,  might  be  conveyed  to  the 
uses  of  the  settlement.  On  the 
question  whether  the  decree  for 
specific  performance  should  be 
confined  to  the  life  estate  of  the 
husband,  or  should  extend  to  the 
limitation  to  the  niece  (who  was 
also  dead) :  Held,  that  it  should 
extend  to  the  latter,  on  the  ground 
that  the  right  of  the  husband  to  a 
specific  performance  of  part  of  the 
covenant  drew  with  it  the  right 
to  a  specific  performance  of  the 
whole,  at  least  as  against  the  heir 
of  the  settlor,  whatever  it  might 
have  done  as  against  a  purchaser 
for  value.     Davenport  v.  Bishopp. 

Page  698 

See  Pleading,  III.  1. 

STAMP. 

A  court  of  equity  cannot,  any  more 
than  a  court  of  law,  receive  parol 
evidence  of  the  contents  of  a 
written  agreement,  which  appears 
never  to  have  been  stamped,  even 
where  it  is  proved  to  have  been 
fraudulently  destroyed  by  the 
party  against  whom  it  is  sought  to 
be  enforced.     Smith  v.  Henley. 

Page  391 


STATUTES. 
6  Ann.  e.  51.  and  14  G.  S.  c.  78. 

Whether  the  protection  given  by  the 
statutes  6  Ann.  c.51.  and  14  G. 
3-  c.  78.  to  a  party  in  whose  house 
or  on  whose  estate  a  fire  *^  shall 
accidentally  begin,"  extends  to 
fires  occasioned  by  the  negligdhce 
of  the  owner  or  his  servants,  or 
whether  it  is  confined  to  fices  aris- 
ing from  pure  accident  in  the 
limited  sense  of  the  word.  Vis- 
count  Canterbury  v.  l^he  Attorney- 
General.  Page  306 

3  &  4   IT.  4.    c.  27*     (Statute  of 
Limitations.) 

See  JouRVBTs'  Accounts. 
Title. 

3  &  4  ^.  4.  c.  74.  (Fines  and  Recon- 
venes Act.) 

See  Protector  or  Sbttlembnt. 

S&4ffV.4f.c,  42.  (Lata  Amendment 
Act.) 

See  Evidence,  2,  3. 

4  &  5  ^.  4.  c.  29.  (Landed  Securities 
in  Ireland.) 

See  Irish  Mortgages. 

1   &  2  Via.  c.  lia    (Abolition  of 
Arrest  on  Mesne  Process.) 
See  Elegit. 

5  Vict.  c.  5.  (Administration  of 
Justice.) 

See  Injunction,  III. 

5  &  6  Vict.  c.  122.  (Bankrupt 
Amendment.) 

^See  Bankrupt,  5. 

6  &  7  Vict.  c.  73.  (Attorneys  and 
Solicitors.) 

See  Taxation. 

STAY 
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STAY  OF  EXECUTION. 

1.  Where,  in  a  suit  against  executors 
for  the  payment  of  a  legacy,  the 
amount  claimed  had  been  brought 
into  Court  and  invested,  and  the 
bill  was  afterwards  dismissed  at 
the  hearing,  the  Court,  in  grant- 
ing a  motion  by  the  Plaintiffs  to 
stay  the  transfer  of  the  fund  pend- 
ing an  appeal  to  the  House  of 
Lords  from  the  decree,  required 
from  the  Plaintiffct  an  undertaking 
to  submit  to  any  order  the  Court 
might  thereafter  make  for  pay- 
ment of  interest  and  costs,  with 
liberty  to  the  Defendants  to  apply 
for  a  transfer  of  the  fund  for  the 
purpose  of  investment  on  other 
security,  but  refused  to  require 
the  Plaintiffs  to  enter  into  any 
undertaking  by  way  of  indemnity 
against  a  possible  full  in  the 
Funds  :  and  an  objection  that 
the  Plaintifl's,  who  were  a  cor- 
poration, were  incapable  of  giving 
any  undertaking  which  would  be 
binding  on  the  corporate  property, 
was  overruled.  Corporation  of 
Gloucester  v.  Wood.        Page  493 

2.  The  Court  will  not,  in  general, 
stay  proceedings  in  a  cause  pend- 
ing an  appeal  from  an  interlo- 
cutory order,  unless  the  appeal 
can  be  speedily  heard :  and  tliere- 
fore  where  the  appeal  is  to  the 
House  of  Lord$,  an  application 
for  that  purpose  will  not  be 
granted,  except  on  condition  that 
the  House  will  allow  the  appeal 
to  be  advanced  so  as  to  be  heard 
within  a  limited  time.  Garcias  v. 
Ricardo.  Page  498 


SUBSTITUTION. 

See  Revocation. 
Service. 


SUPERSEDEAS. 
See  Lunatic,  ?. 

SUPPLEMENTAL  BILL 

See  Pleading,  II. 

Transfer  of  Causes. 

SUPPLEMENTAL  BILL  OF 
REVIEW. 
The    Act    of    incorporation  of  a 
railway  Company  required  that  all 
resolutions  come  to  at  meetings 
of  the  proprietors  should  be  en- 
tered in  a  book,  and  the  entries 
were  made  evidence  of  tlie  reso- 
lutions  to  which    they  referred. 
In  a  suit  against  the  Company  for 
the    specidc  performance  of  an 
agreement,  the  Defendants  were 
ordered  to  produce  their  books, 
with  the  usual  liberty  to  seal  up 
such  parts  as  did  not  relate  to 
the    matters    in    question.     The 
books  were  produced  accordingly, 
but  the  pages  left  open  fumibhed 
no  evidence    of   the  agreement. 
After  the  bill  had  been  dismissed 
for  want  of  evidence,  the  Plain- 
tiffs, on  an  affidavit  of  having  re- 
cently discovered  that  the  agree- 
ment had  been  recognised  by  a 
resolution  passed  at  a  meeting  of 
the  proprietors,  applied  for  leave 
to  file  a  supplemental  bill,  in  the 
nature  of  a  bill  of  review,  for  the 
purpose  of  making  the  resolotioo 
part  of  their  case.  And  the  Court, 

altho  gh 
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although  of  opinion  that  the  Plain- 
tiffs mighty  with  due  diligence^ 
have  made  the  discovery  soon 
enough  to  have  availed  themselves 
of  it  in  the  original  8uit>  never- 
theless granted  the  motion,  on  the 
ground  that  if  the  Defendants 
had  entered  the  resolution  in  their 
books,  a»  they  ought  to  have 
done,  the  consequence  of  any 
want  of  care  and  attentionon  the 
part  of  the  Plaintiifs,  or  their 
agents,  would  have  been  obviated. 
Sheffield  Canal  Company  v.  Shef' 
JUldand  Rotherham  Railway  Com' 
pany.  Page  484 

See  Pleading,  II.  2. 

SUPPLEMENTAL  ANSWER. 

A  Defendant  who  had  by  an- 
swer insisted  on  his  discharge 
under  an  Insolvent  Debtors'  Act 
in  India  as  a  defence  to  the  suit, 
but  bad  stated  such  discharge,  as 
to  his  belief,  as  of  a  date  which 
would  not  entitle  him  to  the  be- 
nefit of  the  Act,  was  allowed  after 
the  cause  was  in  the  paper  for 
hearing,  to  file  a  supplemental 
answer  for  the  purpose  of  cor- 
recting the  error  in  the  date,  and 
thereby  bringing  himself  within 
the  protection  of  the  Act.  Ful- 
ion  V.  GUmore.  Page  522 


TAXATION. 

Charges  in  a  solicitor's  bill  for  ob- 
taining an  order  from  a  judge  at 
chambers,  for  leave  to  enter  satis- 
faction  in  the  Common  Pleas  office 


upon  a  bond  given  by  his  client  to 
the  Crown  for  malt  duties,  Held, 
not  to  be  for  '*  business  transacted 
in  a  court  of  law,"  so  as  to  oust 
the  jurisdiction  of  the  Lord  Chan- 
cellor or  the  Master  of  the  Rolls, 
to  order  taxation  of  such  bill. 
For  that  purpose  the  business 
must  be  some  proceeding  either 
in  a  suit  or  with  a  view  to  a  suit. 

Whether  proceedings  for  the 
purpose  of  entering  satisfaction  on 
a  judgment  with  a  view  to  the  sale 
of  an  estate  would  come  within 
that  description,  quare* 

An  order  referring  a  solicitor's 
bill  for  taxation  may  be  made 
without  notice  in  either  of  the  two 
first  classes  of  cases  provided  for 
by  6  &  7  Vict.  c.  73.  *.  37.  -Er- 
parte  GaiUkelL  Page  576 

See  Costs. 

TENANT    FOR    LIFE    AND 
REMAINDERMAN. 

See  Annuity,  1,  2,  3. 

Construction,  IV.  1.  4. 

TITHE. 
Proof  of  perception  of  certain 
tithes  by  the  successive  officiating 
curates  of  a  church  for  a  period 
of  nearly  200  years,  without  op- 
position on  the  part  of  the  impro- 
priate rectors,  who  had  during  the 
whole  of  that  time  resided  in  the 
parish :  Held,  sufficient  evid(>ncc 
of  title,  as  against  the  tithe  payers, 
to  support  a  bill  for  such  tithes  by 
the  present  minister  as  perpetual 
curate,  although  the  Defendants 

insisted 
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insisted  that  such  perception  had 
been  permissive  only,  and  the  do- 
cumentary evidence  was  irrecon- 
cilable with  the  supposition  of  an 
endowment. 

To  a  bill  by  a  perpetual  curate 
for  tithes,  a  modus  was  held  to 
be  well  pleaded  as  ^^  payable  to 
the  impropriate  rector  or  other 
owner  for  the  time  being  of  the 
tithes.'*    Oliver  v.  Latham. 

Page  408 

TITLE. 

The  period  for  which  a  good  title  is 
required  to  be  shown  is  still  sixty 
years,  notwithstanding  the  statute 
S  &  4   W.  4e.  c.  27.      Cooper  v. 

•    Emerif.  Page  888 

TRANSFER  OF  CAUSES. 

As  a  general  rule,  the  transfer  of 
a  supplemental  cause  from  one 
branch  of  the  Court  to  another, 
carries  with  it  the  original  cause, 
though  not  expressly  mentioned  in 
the  order.  Cass  v.  Cass*  Page  508 

TRUSTEES  (OF  CHARITIES). 

Petitions  for  filling  op  vacancies  in 
charity  trustees  require  the,^  of 
the  Attorney-General,  but  need 
not  be  served  upon  him.  In  re 
the  Wamick  Charities.    Page  559 


VENDOR  AND  PURCHASER. 
See  CovsNANT  for  Deeds. 
Plbadino,  III.  1. 
Purchase  Money. 
Title. 


VOLUNTARY  SETTLEMENT. 

1.  il.,  shortly  before  his  death,  sent 
a  verbal  message  to  B.  his  debtor, 
desiring  him  to  hold  the  d^  in 
trust  for  C  B.  accepted  die  trmt, 
and  the  transaction  was  coramimi- 
cated  to  C.  both  by  il.  and  A 
Held  (on  a  bill  filed  by  C.  agunst 
J?.,  and  the  personal  represents- 
tive  o?  A,^  who  had  brought  an 
action  against  B.  for  the  reoorery 
of  the  debt),  that  the  trust,  al- 
though voluntary, .  was  binding 
upon  AJt  estate ;  and  an  iojuoc- 
tion  which  had  been  granted  bj 
the  Court  below,  was,  on  thst 
ground,  upheld  on  appeal,  the 
Court  being  of  opinion  that  the 
transaction  amounted  to  the  Hune 
thing  as  if  il.  had  dechtfed  him- 
self, instead  of  £.,  trustee  of  the 
debt  for  the  Plaintiff.  M*Fadden 
▼•  Jenkins*  Psge  15S 

2.  A  testator  bequeathed  a  sum  of 
money  to  trustees^  in  trust  for  his 
daughter  for  life,  and  in  case  ihe 
died  without  leaving  issue,  for  her 
next  of  kin»  exclusive  of  her  hus- 
band*   During  the  lifetime  of  the 

.  daughter^  her  mother,  as  pre- 
sumptive next  of  kin,  byavolan- 
tary  deed  assigned  her  expeetsnt 
interest  in  reversion  to  the  hus- 
band. Held,  on  the  death  of  the 
daughter,  without  leaving  isnie, 
that  the  assignment  operated  only 
as  an  agreement  to  assign;  snd, 
consequently,  that  being  volun- 
tary, a  Court  of  Equity  would  not 
enforce  it.    Meek  v.  KetileweU* 

Pi«e342 

See  Specific  Pbrvormaucb. 

WAIVER 
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WAIVER.  ' 

]•  Where  a  Defendant,  who  is  in 
custody  under  process  of  con- 
tempt, for  want  of  an  answer, 
puts  in  his  answer,  the  Plaintiff, 
bj  replying  to  the  answer,  waives 
the  contempt,  and  entitles  the 
Defendant  to  his  discharge,  with- 
out payment  of  costs.  Oldfield 
V.  CobbetU  Page  557 

2.  Acts  amounting  to  waiver  of 
irregularity  in  an  attachment, 
though  not  available  in  answer  to 
an  application  by  a  prisoner  for 
his  discharge,  are  available  where 
the  party  has  obtained  his  dis- 
charge, and  where  his  only  object 
in  impeaching  the  attachment  is 
to  set  aside  subsequent  proceed- 
ings founded  upon  it.  Need* 
hamy.  Needham.  Page  640  j 


WILL. 

See  COKSTRUCTION,  IV. 

Jurisdiction,  IV. 

RSVOCATION. 

Rule  of  Construction  in. 

Of  two  inconsistent  dispositions  in 
a  will  (both  being  intelligible)* 
whether  occurring  in  the  same 
sentence  or  in  different  sentences, 
the  last  is  to  prevail,  unless  a  con- 
trary intention  can  be  safely  in- 
ferred from  the  context. 

Discussion  as  to  the  amount  of 
internal  evidence  which  will  jus- 
tify such  an  inference.  Morrall 
V.  Sutton.  Page  533 

WRIT  OF  RIGHT. 

See  Journxt's  Accounts. 

Quashing  Writ. 
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LOMPOK 

SroiTUwooom  and  Sbaw, 
Ncw-strcet*Sauart. 
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